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Court  of  Appeals  of  the  District  of  Columbia 

- 

No.  5384. 

G.  Bryan  Pitts,  Appellant, 
vs. 

United  States 

j 

a  Supreme  Court  of  the  District  of  Columbia. 

Criminal.  No.  49302. 

United  States 

vs.  | 

G.  Bryan  Pitts,  Samuel  J.  Henry,  C.  Elbert  Anadale, 

John  H.  Edwards,  Jr. 

United  States  of  America, 

District  of  Columbia,  ss: 

Be  it  remembered,  That  in  the  Supreme  Cdurt  of  the  Dis¬ 
trict  of  Columbia,  at  the  City  of  Washingtojn,  in  said  Dis¬ 
trict,  at  the  times  hereinafter  mentioned,  j  the  following 
papers  were  filed  and  proceedings  had  in  the  above-entitled 
cause,  to  wit : 

1  Presentment. 

•  I 

I 

! 

Filed  Apr.  17, 1930. 

I 

*  #  #  *  *  #  * 

April  Term,  A.  D.  1930. 

District  of  Columbia,  To  wit: 

j 

We,  the  Grand  Jurors  of  the  United  States  of  America,  in 
and  for  the  District  aforesaid,  upon  our  oaths,  do  present 
G.  Bryan  Pitts,  Samuel  J.  Henry,  C.  Elbert  Anadale  and 

1—5384 
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G.  BRYAN*  PITTS  VS.  UNITED  STATES. 


John  H.  Edwards,  Jr.,  for  violation  of  Section  37,  U.  S. 
Penal  Code,  and  Section  S40,  District  of  Columbia  Code, 
at  the  District  aforesaid,  on  the  17  day  of  April,  A.  D.  1930. 

This  presentment  made  on  the  evidence  of  Louis  Loebl, 
Charles  T.  Malone,  John  S.  Farquhar,  James  II.  Brown, 
LeRoy  Mann,  Mrs.  E.  M.  Ross,  Lewis  E.  Thomas,  Paul  J. 
Dundon,  Clyde  F.  Miller,  John  Whaley,  Edgar  Cole,  Isadore 
Brill,  William  D.  Brown,  John  W.  Hurley,  Edwin  L.  Pearce, 
Charles  E.  Bishop.  B.  G.  Murphy,  John  1).  Cramb,  A.  Man¬ 
ning  Shaw,  Emile  Leindorf,  J.  Maynard  Magruder,  Arthur 
L.  Phillips,  Charles  Wentz,  Arthur  L.  Chapman,  Theodore 
L.  Weed,  F.  W.  Mason,  A.  W.  Jacobson,  Joseph  Howard, 
Anthony  Senes,  Richard  G.  Davis,  Charles  Wolf,  J.  R.  Mat¬ 
thews,  Lewis  E.  Thomas,  Charles  F.  Marvin,  Gerald  R. 
Trimble,  James  Bundy,  J.  Rucker  Porter,  Pearce  P.  Smith, 
William  B.  Harmon,  Allan  C.  Muddiman,  John  S.  Warring¬ 
ton,  William  Frank  Thyson,  Arthur  Jennison,  William  R. 
Baum,  H.  G.  Giovanetti,  Mrs.  Verona  Rouse,  Hubert  T. 
Plaster,  Thone  Sasscer,  Edwin  C.  McConnell. 

VERNON  G.  TAYLOR, 

Foreman. 

Original.  49302.  United  States  vs.  G.  Brvan  Pitts, 
Samuel  J.  Henry,  C.  Elbert  Anadale,  John  H.  Edwards, 
Jr.  Presentment  for  Violation  of  Section  37,  U.  S.  Penal 
Code,  and  Section  S40,  District  of  Columbia  Code. 

2  Indictment. 

Filed  in  Open  Court  Apr.  17,  1930. 

In  the  Supreme  Court  of  the  District  of  Columbia,  Holding 
a  Criminal  Term,  April  Term,  1930. 

District  of  Columbia,  ss: 

The  grand  jurors  of  the  United  States  of  America,  em¬ 
paneled  and  sworn  in  the  Supreme  Court  of  the  District 
of  Columbia,  holding  a  criminal  term  at  the  April  term  of 
said  court  at  Washington,  in  said  District,  in  the  year  1930, 
and  inquiring  for  said  District  of  Columbia,  upon  their  oath 
present : 

That  G.  Bryan  Pitts,  Samuel  J.  Henry,  C.  Elbert  Anadale 
and  John  H.  Edwards,  Jr.,  hereinafter  called  defendants, 
throughout  the  period  of  time  extending  from  May  1,  1927, 
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G.  BRYAN  PITTS  VS.  UNITED  STATES. 

to  January  10,  1930,  at  Washington  aforesaid,  and  within 
the  jurisdiction  of  this  court,  each  well  knowing  all  the  mat¬ 
ters  hereinafter  set  forth,  unlawfully  and  feloniously  did 
conspire,  combine,  confederate  and  agree!  together,  and 
with  divers  other  persons  to  said  grand  jujrors  as  yet  un¬ 
known,  to  commit  divers,  to  wit,  one  hundred,  offenses 
against  the  United  States  under  the  circumstances  and 
conditions  and  in  the  manner  and  by  the  means  now  here 
set  forth;  that  is  to  say: 

The  F.  H.  Smith  Company,  throughout  said  period  of 
time,  was  a  corporation  that  had  been  theretofore,  to  wit, 
on  May  26,  1920,  organized  under  the  laws! of  the  state  of 
Delaware  under  the  name  The  F.  H.  Smith  Investment 
Company,  which  latter  name  had  been  changed  to  the  name 
The  F.  H.  Smith  Company  by  amendment  to  the  charter  of 
said  The  F.  H.  Smith  Investment  Company  on,  to  wit,  July 
8,  1926,  and  which  said  corporation,  from  the  time  of  its 
organization,  to  wit,  said  May  26,  1920,  and  until,  to  wit, 
November  25,  1929,  had  its  general  office  ah  said  Washing¬ 
ton,  and  thereafter,  throughout  the  remainder  of  the  period 
of  time  first  aforesaid,  at  New  York,!  in  the  state  of 
3  New  York,  and  that  throughout  the  period  of  time 
first  aforesaid  said  G.  Bryan  Pitts  was  a  director  and 
the  chairman  of  the  board  of  directors  of  said  corporation ; 
and  that  Samuel  J.  Henry  throughout  that  period  of  time 
was  a  director  and  the  president  thereof ;  and  that  said  C. 
Elbert  Anadale  throughout  that  period  was!  a  director  and 
a  vice  president  thereof;  and  that  said  Johfi  H.  Edwards, 
Jr.,  from  and  after,  to  wit,  said 'May  1,  1927,  and  until, 
to  wit,  May  7,  1928,  was  treasurer  thereof  And  thereafter 
throughout  the  period  of  time  first  aforesaid  was  a  director 
thereof;  and  that,  throughout  the  period  of  time  first  afore¬ 
said,  said  The  F.  H.  Smith  Company  was  ejngaged,  among 
other  things,  in  financing  the  construction  and  operation  of 
divers  large  apartment  houses,  hotels  and  office  buildings, 
certain  of  which  said  apartment  houses,  hotels  and  office 
buildings  were  located  in  said  Washington!  and  others  of 
them  in  Philadelphia  and  in  Pittsburgh  in  the  state  of 
Pennsylvania,  and  in  Buffalo  in  the  state  of  New  York;  and 
that  said  The  F.  H.  Smith  Company,  fronp  time  to  time, 
prior  to  and  throughout  the  period  of  time  first  above  men¬ 
tioned,  obtained  divers  issues  of  the  bonds  pf  divers  other 
corporations  that  were  respectively  the  owners  of  lands 
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upon  which  apartment  houses,  hotels  and  office  buildings 
had  been  or  were  about  to  be  constructed,  and  sold  such 
bonds  to  a  great  number  of  persons  throughout  the  United 
States  and  in  divers  foreign  countries  as  a  means  of  financ¬ 
ing  the  construction  and  operation  of  such  buildings,  the 
number  of  said  bond  purchasers  being  so  great  that  it  is 
impracticable  for  the  grand  jurors  to  set  forth  their  names 
in  this  indictment;  and,  to  the  end  that  said  The  F.  H. 
Smith  Company  might  have  available  large  sums  of  money 
to  be  advanced^  paid,  drawn  upon  and  loaned  as  occasion 
might  require,  in  connection  with  linancing  the  construction 
and  operation  of  such  buildings,  said  The  F.  H.  Smith  Com¬ 
pany  from  time  to  time  issued  and  sold  shares  of  its  own 
preferred  stock  in  a  great  aggregate  sum,  to  wit,  of  the  par 
value  of  seven  million  five  hundred  thousand  dollars,  to 
a  large  number  of  those  persons  who  had  so  pur- 
4  chased  bonds  from  it,  and  to  divers  other  persons 
throughout  the  United  States  and  in  divers  foreign 
countries,  the  number  of  said  stock  purchasers  also  being 
so  great  that  it  is  impracticable  for  the  grand  jurors  to  set 
forth  their  names  in  this  indictment ;  and  that,  in  each  in¬ 
stance,  prior  to  and  in  connection  with  the  sale  of  bonds 
for  the  purpose  above  mentioned,  an  issue  of  such  bonds 
would  and  did  come  into  the  possession  of  said  The  F.  H. 
Smith  Company  and  a  corresponding  credit  with  said  The 
F.  H.  Smith  Company  would  and  did  accrue  to  the  corpora¬ 
tion  that  had  in  each  such  instance  issued  such  bonds,  and 
each  of  which  said  credits  was  thereupon  entered  and  posted 
in  an  account  kept  by  said  The  F.  H.  Smith  Company  as  a 
record  of  its  financial  obligation,  in  each  such  instance,  to 
the  corporation  that  had  issued  such  bonds,  and  thereafter 
each  such  credit  account  was  continued  by  the  entry  therein 
of  subsequent  items  of  debit  and  credit  purporting  to  record 
such  transactions  as  reduced  or  increased  the  credit  bal¬ 
ance,  with  said  The  F.  H.  Smith  Company,  of  each  of  those 
corporations  that  had  so  issued  bonds,  thus  providing  and 
maintaining  in  each  instance  a  record  of  great  value  to  said 
The  F.  H.  Smith  Company,  its  officers,  agents,  attorneys, 
employees,  stockholders  and  creditors,  and  to  those  said' 
other  corporations  whose  bonds  said  The  F.  H.  Smith 
Company  had  so  obtained,  and  to  those  numerous  persons 
who  had  in  each  such  instance  purchased  bonds  issued  by 
such  other  corporations,  and  to  the  officers,  agents,  at- 
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torneys,  employees,  stockholders  and,  creditors  of  such 
other  corporations  and  to  divers  other  corporations  and 


persons  to  the  grand  jurors  unknown;  and 


further  that, 


from  time  to  time  subsequent  to  the  incorporation  of  said 
The  F.  II.  Smith  Company  and  throughout  |  the  period  of 
time  first  above  mentioned,  divers  bank  checks,  drafts  and 
bills  of  exchange  of  said  The  F.  H.  Smith  Company  were  is¬ 
sued  and  used  by  the  said  defendants  as  a  means  of  with¬ 
drawing,  obtaining  and  transferring  moneys,  funds  and 
credits  of  said  The  F.  IT.  Smith  Company  oil  deposit  with 
divers  banks  in  said  Washington  and  btlier  banks  in 
5  other  cities  of  the  United  States,  whiejh  said  checks, 
drafts  and  bills  of  exchange,  after  being  paid  by 
those  banks  upon  which  they  were  respectively  drawn,  were 
in  due  course  returned  to  said  The  F.  H.  Smith  Company 
and  became  a  part  of  its  records  and  files,  and  each  such 
returned  check,  draft  and  bill  of  exchange  vlas,  in  each  in¬ 
stance,  a  valuable  receipt,  record  and  memorandum  of  the 
transaction  to  which  it  related;  and  further  that  divers 
books,  debit  slips,  journal  vouchers  and  other  records, 
memoranda  and  data  were  from  time  to  time  made  and  writ¬ 
ten  in  connection  with  each  and  every  of  the  financial  trans¬ 
actions  and  affairs  of  said  The  F.  H.  Smith  Company,  each 
such  book,  debit  slip,  journal  voucher,  record;  memorandum 
and  datum  being  valuable  evidence  of  the  nature,  purpose 
and  effect  of  each  such  transaction  and  of  ithe  respective 
rights  and  obligations  of  said  The  F.  H.  Smith  Company 
and  of  the  respective  rights  of  divers  other  corporations 
and  persons  with  whom  each  such  transaction  and  affair 
was  had. 

t 

Notwithstanding  the  premises  aforesaid, j  said  defend¬ 
ants,  according  to  said  unlawful  and  feloniqus  conspiracy, 
combination,  confederation  and  agreement,  I  and  in  wilful 
disregard  of  the  right  of  said  The  F.  H.  Smith  Company  to 
have  all  of  its  moneys,  funds  and  credits  thajt  would  be  and 
were  in  the  possession  of  and  under  the  control  of  said  de¬ 
fendants  by  virtue  of  the  said  offices  respectively  held  by 
each  of  said  defendants,  and  by  virtue  of  tike  employment 
of  each  of  said  defendants  by  said  The  F.  H.  Smith  Com¬ 
pany  as  agents  thereof,  used  and  expended  for  the  use  and 
benefit  of  said  The  F.  II.  Smith  Company; and  not  to  be 
wrongfully  converted  to  the  use  of  said  defendants  or  to  the 
use  of  any  of  them,  and  in  wilful  disregard  of  the  right  of 
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divers  other  corporations,  with  which  said  The  F.  H.  Smith 
Company  would  be  and  was  having  dealings,  to  be  charged 
only  with  such  sums  in  their  respective  accounts  with  said 
The  F.  H.  Smith  Company  as  were  actually  disbursed  by 
said  The  F.  H.  Smith  Company  for  the  bona  tide  use  and 
benefit  of  those  other  corporations,  and  with  intent  on  the 
part  of  said  defendants,  and  on  the  part  of  each  of 
6  them,  to  injure  and  defraud  said  The  F.  H.  Smith 
Company  and  to  injure  and  defraud  divers  other  cor¬ 
porations  and  persons  to  the  grand  jurors  as  yet  unknown, 
were  in  each  of  ninetv-five  cases  knowingly  and  wilfullv  to 
wrongfully  convert  to  their  own  use  and  therebv  to  em- 
bezzle  a  sum  of  money  belonging  to  said  The  F.  H.  Smith 
Company,  and  which  said  sum  of  money  would  be  and  was 
in  each  such  instance  in  the  possession  and  under  the  con¬ 
trol  of  said  defendants  by  virtue  of  the  offices  respectively 
held  by  them,  and  by  virtue  of  their  employment  by  said 
The  F.  H.  Smith  Company,  and  which  said  sum  of  money, 
so  to  be  embezzled  would  be  and  was,  in  each  instance, 
wrongfully  and  fraudulently  charged  to  a  credit  account 
with  one  of  those  other  corporations  that  then  had  a  credit 
account  with  said  The  F.  H.  Smith  Company;  and,  further, 
that  said  defendants,  according  to  said  unlawful  and  feloni¬ 
ous  conspiracy,  combination,  confederation  and  agreement, 
in  wilful  disregard  of  the  right  of  said  The  F.  H.  Smith 
Company  to  have  all  of  its  valuable  books,  records,  accounts 
and  papers  preserved  and  safely  kept,  and  corruptly  con¬ 
triving  to  conceal  the  ninety-five  embezzlements  hereinbe¬ 
fore  mentioned  and  to  conceal  divers  other  embezzlements, 
and  divers  abstractions  and  fraudulent  misapplications  of 
great  sums  of  the  moneys,  funds  and  credits  of  said  The 
F.  H.  Smith  Company  and  of  divers  other  corporations  and 
persons  with  whom  it  would  be  and  was  having  dealings,  in 
the  aggregate  sum  and  value  of,  to  wit,  five  million  dollars, 
and  with  intent  on  their  part  and  on  the  part  of  each  of 
them  to  injure  and  defraud  said  The  F.  H.  Smith  Company 
and  divers  other  corporations  and  persons  to  the  grand 
jurors  as  yet  unknown,  and  to  defeat,  injure  and  alter  the 
estates  and  rights  of  said  The  F.  H.  Smith  Company  and 
the  estates  and  rights  of  those  other  corporations  and  per¬ 
sons  to  the  grand  jurors  unknown,  were  knowingly  and  wil¬ 
fullv,  from  the  then  office  of  said  The  F.  H.  Smith  Com- 
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pany,  to  take  away  and  conceal  twenty  books  of  account 
belonging1  to  said  The  F.  H.  Smith  Company;  and  were  also, 
with  like  intent,  to  take  away  therefrom  and  conceal 

7  one  hundred  debit  slips  belonging  to  stud  The  F.  H. 
Smith  Company;  and  were  also,  with  jlike  intent,  to 

take  away  therefrom  and  conceal  one  hundred  cancelled 
checks  belonging  to  said  The  F.  H.  Smith  Company;  and 
were  also,  with  like  intent,  to  take  away  therefrom  and 
conceal  twenty  files  containing  papers  and  data  concerning 
divers  of  the  bond  issues  sold  by  said  The  F.  H.  Smith  Com¬ 
pany  ;  and  were  also,  with  like  intent,  to  takle  away  there¬ 
from  and  conceal  one  hundred  .journal  vouchers  belonging 
to  said  The  F.  H.  Smith  Company,  each  of  said  account 
books,  debit  slips,  cancelled  checks,  files  and  journal  vouch¬ 
ers,  to  be  and  being  a  part  of  the  account  books,  debit  slips, 
cancelled  bank  checks,  files  and  journal  vouchers,  men¬ 
tioned  in  the  premises  aforesaid. 

Overt  Acts. 

And  the  grand  jurors  aforesaid,  upon  thejir  oath  afore¬ 
said,  do  further  present,  that  said  defendant^,  at  Washing¬ 
ton  aforesaid,  in  said  District  of  Columbia,  at  the  several 
times  in  that  behalf  hereinafter  mentioned  jin  connection 
with  their  names,  did  do,  among  many  others,  certain  acts 
to  effect  the  object  of  said  unlawfull  conspiracy,  combina¬ 
tion,  confederation  and  agreement;  that  is  to!  say: 

1.  Said  C.  Elbert  Anadale,  on  or  about  f\|Tarch  6,  1928, 
caused  four  boxes  containing  books,  records,  papers  and 
documents  to  be  taken  from  the  Smith  Building  at  Number 
815  15th  Street,  Northwest,  in  said  Washington,  to  the  Jef¬ 
ferson  Apartment  House  at  Number  1204|  16th  Street, 
Northwest,  in  said  Washington. 

2.  Said  C.  Elbert  Anadale,  on  or  about  April  1,  192S,  at 
said  Washington,  caused  four  boxes  of  books,  records, 

papers  and  documents  to  be  carried  frqm  said  Jeffer- 

8  son  Apartment  House  at  Number  120|4  16th  Street, 
Northwest :  into  the  boiler-room  of  saicl  Smith  Build¬ 
ing  and  burned  in  a  furnace  therein. 

3.  Said  G.  Bryan  Pitts,  on  or  about  Augiist  1,  1928,  di¬ 
rected  said  C.  Elbert  Anadale  to  cause  the  stum  of,  to  wit, 
fifteen  thousand  dollars,  to  be  charged  to  jthe  credit  ac- 
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count,  with  said  The  F.  H.  Smith  Company,  of  the  Pitts¬ 
burgh  Insurance  Exchange,  Inc.,  a  corporation. 

4.  Said  G.  Bryan  Pitts,  on  or  about  September  26,  1928, 
caused  the  sum  of,  to  wit,  ten  thousand  seven  hundred  fifty- 
nine  dollars  and  seventy-seven  cents,  to  be  transmitted  by 
telegraph  from  said  Washington  to  Palm  Beach,  Florida. 

5.  Said  Samuel  J.  Henry,  on  or  about  May  4,  1929,  went 
from  said  Washington  to  the  farm  of  one  J.  Rucker  Porter 
near  Brookville,  Maryland,  and  there  consulted  with  said 
J.  Rucker  Porter  concerning  the  storage  of  divers  trunks 
thereafter  to  be  delivered  to  that  farm. 

6.  Said  John  H.  Edwards,  Jr.,  on  or  about  May  5,  1929, 
at  said  Washington,  caused  a  number  of  trunks,  to  wit, 
fifty,  to  be  purchased  at  said  Washington  and  delivered  to 
said  Smith  Building. 

7.  Said  G.  Bryan  Pitts,  on  or  about  May  6,  1929,  at  said 
Washington,  caused  a  motor  vehicle,  to  wit,  a  van  truck,  to 
be  rented  from  the  owner  thereof  and  to  be  brought  to  said 

Smith  Building. 

9  8.  Said  defendants,  on  or  about  May  6, 1929,  caused 

a  number  of  trunks,  to  wit,  fifty,  to  be  filled  with 
books,  records,  files,  cancelled  checks,  papers  and  docu¬ 
ments  at  said  Smith  Building  in  said  Washington  and  to 
be  taken  therefrom  to  the  said  farm  of  J.  Rucker  Porter, 
near  Brookville,  Maryland. 

9.  Said  defendants,  on  or  about  June  14,  1929,  caused  a 
number  of  trunks,  to  wit,  fifty,  filled  with  books,  records, 
documents  and  papers,  to  be  taken  from  said  Smith  Build¬ 
ing  in  said  Washington  to  the  farm  residence  of  one  Arthur 
H.  Chapman,  near  Falls  Church,  Virginia. 

10.  Said  Samuel  J.  Henry,  on  or  about  September  6, 1929, 
caused  to  be  delivered  to  said  G.  Brvan  Pitts,  at  said 
Washington,  a  number,  to  wit,  ten,  of  the  individual  ledger 
sheets  recording  the  checking  account  of  said  G.  Bryan 
Pitts  with  the  Southern  Maryland  Trust  Company,  of  Seat 
Pleasant,  Maryland,  which  said  sheets  were  a  part  of  the 
ledger  of  said  the  Southern  Maryland  Trust  Company. 

And  so  the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  said  G.  Bryan  Pitts,  Samuel  J. 
Henry,  C.  Elbert  Anadale  and  John  H.  Edwards,  Jr.,  dur¬ 
ing  the  period  of  time,  at  the  place,  and  in  manner  and 
form  aforesaid,  unlawfully  and  feloniously  did  conspire  to 


0 


G.  BRYAN  PITTS  VS.  UNITED  STATES.  J 

commit  offenses  against  the  United  States,  arid  did  do  acts 
to  effect  the  object  of  the  conspiracy:  Agaifist  the  peace 
and  dignity  of  the  United  States,  and  contrary  to  the  form 
of  the  statute  of  the  same  in  such  case  made  and  provided. 

Count  Two 

i 

And  the  grand  jurors  aforesaid,  upon  their  oath  afore¬ 
said,  do  further  present: 

That  from  and  after,  to  wit,  August  1,  1926,  and 
10  until  and  at  the  time  of  the  commission  by  said  G. 

Bryan  Pitts,  said  Samuel  J.  Henry,  s^aid  C.  Elbert 
Anadale  and  said  John  H.  Edwards,  Jr.,  of  the  offense 
hereinafter  set  forth,  to  wit,  on  May  6,  1929,  The  F.  H. 
Smith  Company  was  a  corporation,  theretofore  organized 
under  the  laws  of  the  state  of  Delaware,  arid  on,  to  wit, 
said  May  6,  1929,  having  its  general  office  rit  said  Wash¬ 
ington;  and  that  said  G.  Bryan  Pitts  was  oh  said  May  6, 
1929,  a  director  and  the  chairman  of  the  board  of  directors 
of  said  corporation,  said  Samuel  J.  Henry  a  director  and 
the  president  thereof,  said  C.  Elbert  Anadjale  a  director 
and  a  vice  president  thereof,  and  said  John  H.  Edwards, 
Jr.,  a  director  thereof;  and  that  at  all  times  in  this  coun, 
of  this  indictment  mentioned  said  The  F.  li.  Smith  Com¬ 
pany  was  engaged,  among  other  things,  in  buying,  selling 
and  dealing  in  stocks  and  bonds,  and  in  financing  the  con- 
si  ruction  and  operation  of  divers  large  apartment  houses 
and  hotels  and  office  buildings  and  in  selling  divers  stocks 
and  bonds  in  that  connection  as  hereinafter!  more  particu¬ 
larly  set  forth,  certain  of  which  said  apartment  houses, 
hotels  and  office  buildings  were  located  in  ;said  Washing¬ 
ton  and  others  of  them  in  Philadelphia  ancl  in  Pittsburgh 
in  the  state  of  Pennsylvania  and  in  Buffalo;  in  the  state  of 
New  York,  that  is  to  sav: 

Said  The  F.  II.  Smith  Company  from  timri  to  time  would 
and  did  obtain  divers  issues  of  the  bonds  of  divers  other 
corporations  that  were,  respectively,  the  owners  of  lands 
upon  which  apartment  houses,  hotels  and  office  buildings 
had  been  or  were  about  to  be  constructed,  land  would  and 
did  sell  such  bonds  to  a  great  number  of  persons  through¬ 
out  the  United  States  and  in  divers  foreigij  countries  as  a 
means  of,  and  in  connection  with,  financing  the  construc¬ 
tion  and  operation  of  such  buildings,  the  riumber  of  said 
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bond  purchasers  being  so  great  that  it  is  impracticable 
for  the  grand  jurors  to  set  forth  their  names  in  this  in¬ 
dictment;  and,  to  the  end  that  said  The  F.  H.  Smith  Com¬ 
pany  might  have  available  large  sums  of  money  to  be  ad¬ 
vanced,  paid,  drawn  upon  and  loaned  as  occasion  might 
require,  in  conducting  its  said  business,  and  in  connection 
with  financing  the  construction  and  operation  of  such 
buildings,  said  The  F.  II.  Smith  Company  from  time  to 
time  would  and  did  issue  and  sell  a  great  number 
11  of  shares1  of  its  own  preferred  stock,  of  the  aggre¬ 
gate  par  value  of,  to  wit,  seven  million  five  hundred 
thousand  dollars,  which  said  preferred  stock  was  sold  in 
part  to  certain  of  those  persons  who  had  so  purchased 
bonds  from  said  The  F.  H.  Smith  Company,  and  in  part 
to  divers  other  persons  throughout  the  United  States  and 
in  divers  foreign  countries,  the  number  of  said  stock  pur¬ 
chasers  also  being  so  great  that  it  is  impracticable  for  the 
grand  jurors  to  set  forth  their  names  in  this  indictment. 

And  that,  in  connection  with  and  incident  to  the  sale 
of  bonds  for  the  purposes  above  mentioned,  divers  large 
issues  thereof  would  and  did  come  into  the  possession  of 
said  The  F.  II.  Smith  Company  from  time  to  time,  and 
fbrresponding  credits  with  said  The  F.  II.  Smith  Company 
would  and  did  accrue  to  the  respective  corporations  that 
had  in  each  instance  issued  such  bonds,  and  which  said 
credits  would  be  and  were  respectively  written,  entered 
and  posted  in  a  book  of  account  of  said  The  F.  H.  Smith 
Company  as  a  record  of  its  financial  obligation  in  each 
instance  to  the  corporation  that  had  issued  such  bonds,  and 
thereafter,  in  each  instance,  those  credit  accounts  were  con¬ 
tinued  by  the  entry  therein  of  subsequent  items  of  debit 
and  credit  purporting  to  record  each  such  transaction  as 
reduced  or  increased  the  credit  balance,  with  said  The 
F.  H.  Smith  Company,  of  those  respective  corporations 
that  had  so  issued  bonds,  thus  providing  and  maintaining 
a  record  of  great  use  and  value  to  said  The  F.  II.  Smith 
Company  for  the  preservation  of  its  estates  and  rights  and 
for  the  preservation  of  the  respective  estates  and  rights 
of  its  stockholders  and  of  its  creditors  and  of  those  other 
corporations  whose  bonds  said  The  F.  II.  Smith  Company 
had  so  obtained,  and  also  for  the  preservation  of  the  es¬ 
tates  and  rights  of  the  stockholders  and  creditors  of  each 
such  other  corporation,  and  of  the  estates  and  rights  of 
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those  numerous  persons  who  had  respectively  purchased 
bonds  issued  by  such  oilier  corporations,  and  also  for  the 
preservation  of  the  respective  estates  and  rights  of  divers 
other  corporations  and  persons  to  the  grand  jurors  un¬ 
known. 

12  And  the  grand  jurors  aforesaid,  upjon  their  oath 
aforesaid,  do  further  present: 

That  on  said  May  6,  1920,  and  at  the  District  aforesaid, 
said  G.  Bryan  Pitts,  Samuel  J.  Henry,  C.  Egbert  Anadale 
and  John  I  f.  Edwards,  Jr.,  unlawfully,  wilfully  and  feloni¬ 
ously,  and  with  intent  to  defraud  and  injure  said  The  F.  H. 
Smith  Company;  the  owners  of  divers  sharles  of  its  pre¬ 
ferred  stock;  the  owners  of  divers  bonds  thbretoforc  sold 
by  it;  the  creditor's  of  said  The  F.  H.  Smith  Company;  The 
Hamilton  Hotel  Corporation;  The  Roehesterj  Corporation; 
the  Fifth  Avenue  Apartment  Corporation;  j  The  Fairfax, 
Inc.,  of  Pittsburgh,  a  corporation;  the  Hilltop  Manor  Com¬ 
pany,  a  corporation ;  The  Cavalier  Corporation ;  the  Beverly 
Building  Company,  a  corporation;  the  Law  and  Finance 
Building,  Inc.,  a  corporation;  the  Pemberton  Building  Com¬ 
pany,  a  corporation;  The  Fairfax  Apartment  Corporation, 
of  Buffalo;  the  Pittsburgh  Insurance  Exchange,  Inc.,  a  cor¬ 
poration;  the  'Wellington  Building  Corporation;  The  Mar¬ 
tinique,  Inc.,  a  corporation;  the  43rd  and  Locust  Building 
Company,  a  corporation;  The  Fairfax,  Inc.,  la  corporation; 
and  divers  other  corporations  and  persons!  to  the  grand 
jurors  unknown;  did  take  away  and  conceal 'a  certain  book 
of  account,  then  and  there  being  a  book  containing,  among 
other  accounts,  divers  credit  accounts  of  the  kind  and  nature 
hereinbefore  described,  and  each  such  credit  account  being 
made  up  of  divers  entries  of  credit  and  debit  in  connection 
with  the  financial  dealings  and  transactions  jof  said  The  F. 
H.  Smith  Company  with  the  several  other  (Corporations  in 
this  count  of  this  indictment  mentioned  and  with  divers 
other  corporations  and  persons  to  the  grand  jurors  un¬ 
known,  and  which  said  accounts  then  and  there  were,  respec¬ 
tively,  writings  in  words  and  figures  on  divers  sheets  of 
paper  in  said  book  of  account,  and  which  said  book  of  ac¬ 
count  then  and  there  was  the  property  of  said  The  F.  H. 
Smith  Company  and  a  part  of  its  records,  i  the  total  num¬ 
ber  of  such  credit  accounts  and  the  number  of  sheets  of 
paper  and  the  exact  words  and  figures  written  upon  each 
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such  sheet  of  paper  being  to  the  grand  jurors  un- 
13  known:  Against  the  peace  and  dignity  of  the  United 
States  and  contrary  to  the  form  of  the  statute  thereof 
in  such  case  made  and  provided. 

Count  Three. 


And  the  grand  jurors  aforesaid,  upon  their  oath  afore¬ 
said,  do  further  present: 

That  from  and  after,  to  wit,  August  1,  1926,  and  until 
and  at  the  time  of  the  commission  by  said  G.  Brvan  Fitts, 
said  Samuel  J.  Henry,  said  C.  Elbert  Anadale  and  said 
John  H.  Edwards,  Jr.,  of  the  offense  hereinafter  set  forth, 
to  wit,  on  May  7, 1929,  The  F.  H.  Smith  Company  was  a  cor¬ 
poration,  theretofore  organized  under  the  laws  of  the  state 
of  Delaware,  and  on,  to  wit,  said  May  7,  1929,  having  its 
general  office  at  said  Washington :  and  that  said  G.  Bryan 
Pitts  was  then  and  there  a  director  and  the  chairman  of 


the  board  of  directors  of  said  corporation,  said  Samuel  J. 
Henry  a  director  and  the  president  thereof,  said  C.  Elbert 
Anadale  a  director  and  a  vice  president  thereof,  and  said 
John  H.  Edwards,  Jr.,  a  director  thereof;  and  that  at  all 
times  in  this  count  of  this  indictment  mentioned  said  The 
F.  H.  Smith  Company  was  engaged,  among  other  things,  in 
buying,  selling  and  dealing  in  stocks  and  bonds,  and  in 
financing  the  construction  and  operation  of  divers  large 
apartment  houses  and  hotels  and  office  buildings  and  in  sell¬ 
ing  divers  stocks  and  bonds  in  that  connection  as  herein¬ 
after  more  particularly  set  forth,  certain  of  which  said 
apartment  houses,  hotels  and  office  buildings  were  located  in 
said  Washington  and  others  of  them  in  Philadelphia  and  in 
Pittsburgh  in  the  state  of  Pennsylvania  and  in  Buffalo  in 
the  state  of  New  York,  that  is  to  say: 

Said  The  F.  H.  Smith  Company  from  time  to  time  would 
and  did  obtain  divers  issues  of  the  bonds  of  divers  other 
corporations  that  were,  respectively,  the  owners  of  lands 
upon  which  apartment  houses,  hotels  and  office  buildings 
had  been  or  were  about  to  be  constructed,  and  would 
14  and  did  sell  such  bonds  to  a  great  number  of  persons 
throughout  the  United  States  and  in  divers  foreign 
countries  as  a  means  of,  and  in  connection  with,  financing 
the  construction  and  operation  of  such  buildings,  the  num¬ 
ber  of  said  bond  purchasers  being  so  great  that  it  is  im- 
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practicable  for  the  grand  jurors  to  set  forth:  their  names 
in  this  indictment;  and,  to  the  end  that  said  The  F.  H. 
Smith  Company  might  have  available  large  sums  of  money 
to  be  advanced,  paid,  drawn  upon  and  loaned  as  occasion 
might  require,  in  conducting  its  said  businesd,  and  in  con¬ 
nection  with  financing  the  construction  and  operation  of 
such  buildings,  said  The  F.  H.  Smith  Company:  from  time  to 
time  would  and  did  issue  and  sell  a  great  number  of  shares 
of  its  own  preferred  stock,  of  the  aggregate  jpar  value  of, 
to  wit,  seven  million  five  hundred  thousand  dollars,  which 
said  preferred  stock  was  sold  in  part  to  certain  of  those 
persons  who  had  so  purchased  bonds  from  sajid  The  F.  H. 
Smith  Company,  and  in  part  to  divers  other  persons 
throughout  the  United  States  and  in  divers  foreign  coun¬ 
tries,  the  number  of  said  stock  purchasers  also  being  so 
great  that  it  is  impracticable  for  the  grand  'jurors  to  set 
forth  their  names  in  this  indictment. 

And  that,  in  connection  with  and  incident  to  the  sale 
of  bonds  for  the  purposes  above  mentioned,  and  the  disburs¬ 
ing  of  money  by  said  The  F.  H.  Smith  Company  to  those 
divers  other  corporations  whose  bonds  werb  dealt  in  by 
said  The  F.  H.  Smith  Company,  and  in  connection  with  and 
incident  to  the  payment,  by  said  The  F.  H.  Sifiith  Company, 
of  divers  bills  and  claims  from  time  to  time :  presented  by 
other  corporations  and  persons  having  financial  transac¬ 
tions  and  dealings  with  said  The  F.  H.  Smith  Company  in 
connection  with  the  building  and  financing  of  said  apart¬ 
ment  houses,  hotels  and  office  buildings,  and  bills  and  claims 
presented  by  divers  other  corporations  and  persons  having 


business  transactions  and  financial  dealings  with  said  The 
F.  H.  Smith  Company,  divers  checks  of  said  The  F.  H. 
Smith  Company,  in  each  instance  drawn  against  an  account 
in  a  bank  with  which  it  had  a  checking  ajccount,  would 
15  be  and  were  issued  to  divers  corporations  and  per¬ 
sons  who  would  be  and  were  respectively  entitled  to 
be  paid  the  amount  of  each  such  check  by  shid  The  F.  H. 
Smith  Company ;  and,  also,  divers  other  checks  of  said  The 
F.  H.  Smith  Company  would  be  and  were  drawn  and  issued, 
and  caused  to  be  drawn  and  issued,  bv  said  Gl.  Brvan  Pitts, 
Samuel  J.  Henry,  C.  Elbert  Anadale  and  John  H.  Edwards, 
Jr.,  to  divers  other  corporations  and  persons  who  had  no 
just  claim  or  right  to  be  paid  the  sums  of  moiney  for  which 
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those  checks  were  respectively  drawn;  and,  also,  divers 
other  checks  of  said  The  F.  II.  Smith  Company  would  be 
and  were  drawn  payable  1o  “cash"  to  the  end  that  said 
G.  Brvan  Pitts,  Samuel  J.  Henrv,  C.  Elbert  Anadale  and 
John  II.  Edwards.  Jr.,  could  and  did  fraudulently  obtain 
from  said  The  F.  II.  Smith  Company  divers  sums  of  the 
money  thereof  for  the  personal  use  and  benefit  of  said  G. 
Bryan  Pitts.  Samuel  .J.  Henry,  Elbert  Anadale  and  John 
II.  Edwards,  Jr.,  by  causing-  such  checks  to  be  paid  by  the  re¬ 
spective  banks  upon  which  they  were  drawn  and  convert¬ 
ing-  the  proceeds  thereof  to  their  own  use  and  benefit,  and 
which  said  checks,  so  fraudulently  drawn  and  issued  as 
aforesaid,  when  paid  by  the  respective  banks  upon  which 
they  were  respectively  drawn  would  be  and  were  returned 
to  said  The  F.  II.  Smith  Company  and  would  be  and  were 
valuable  records  concerning-  such  fraudulent  transactions 
and  valuable  evidence  of  the  fraudulent  nature  thereof,  and 
valuable  evidence  of  the  respective  estates  and  rights  of 
said  The  F.  H.  Smith  Company  and  of  the  respective  es¬ 
tates  and  rights  of  those  other  corporations  hereinafter 
mentioned  in  this  count  of  this  indictment,  and  of  divers 
other  corporations  and  persons  to  the  grand  jurors  un¬ 
known,  and  valuable  evidence  of  the  legal  liability  of  said 
G.  Bryan  Pitts,  Samuel  J.  Henry,  C.  Elbert  Anadale  and 
John  H.  Edwards,  Jr.,  to  said  The  F.  H.  Smith  Company 
and  to  divers  other  corporations  and  persons  to  the  grand 
jurors  unknown,  in  respect  to  and  in  connection  with  each 
such  transaction. 

1C  And  the  grand  jurors  aforesaid,  -upon  their  oath 
aforesaid,  do  further  present: 

That  on  said  May  7,  1929,  and  at  the  District  aforesaid, 
said  G.  Bryan  Pitts,  Samuel  J.  Henry,  C.  Elbert  Anadale 
and  John  II.  Edwards,  Jr.,  unlawfully,  wilfully  and  fe¬ 
loniously,  and  with  intent  to  defraud  and  injure  said  The 
F.  II.  Smith  Company;  the  owners  of  divers  shares  of  its 
preferred  stock;  the  owners  of  divers  bonds  theretofore 
sold  by  it;  the  creditors  of  said  The  F.  II.  Smith  Company; 
The  Hamilton  Hotel  Corporation;  The  Rochester  Corpora¬ 
tion;  the  Fifth  Avenue  Apartment  Corporation;  The  Fair¬ 
fax,  Inc.,  of  Pittsburgh,  a  corporation;  the  Hilltop  Manor 
Company,  a  corporation;  The  Cavalier  Corporation;  the 
Beverly  Building  Company,  a  corporation;  the  Law  and 


15 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 

Finance  Building,  Inc.,  a  corporation;  the  Pemberton  Build¬ 
ing  Company,  a  corporation ;  The  Fairfax  Apartment  Cor¬ 
poration,  of  Buffalo;  the  Pittsburgh  Insurance  Exchange, 
Inc.,  a  corporation;  the  Wellington  Building  (porporation ; 
The  Martinique,  Inc.,  a  corporation;  the  43rdj  and  Locust 
Building  Company,  a  corporation ;  The  Fairfax,  Inc.,  a  cor¬ 
poration  ;  and  divers  other  corporations  and  persons  to  the 
grand  jurors  unknown;  did  take  away  and  conceal,  to  wit, 
fifty,  checks  of  the  kind  and  nature  hereinbefore  described 
as  having  been  drawn  payable  to  corporations  and  persons 
who  had  no  just  claim  or  right  to  be  paid  the  sums  of  money 
for  which  checks  issued  to  them  were  respectively  drawn, 
and  also  fifty  checks  of  the  kind  and  nature  hereinbefore 
described  as  having  been  drawn  payable  to  “cash,”  said 
checks  then  and  there  being  the  writings,  reeorjds  and  prop¬ 
erty  of  said  The  F.  H.  Smith  Company,  the  names,  words, 
printing  and  figures  upon  each  such  check,  being  to  the 
grand  jurors  unknown:  Against  the  peace  and  dignity  of 
the  United  States  and  contrarv  to  the  form  of  the  statute 

v  9  i 

thereof  in  such  case  made  and  provided. 

17  Count  Four. 


And  the  grand  jurors  aforesaid,  upon  their 
said,  do  further  present : 


oath  afore- 


That  from  and  after,  to  wit,  August  1, 1926,  and  until  and 
at  the  time  of  the  commission  by  said  G.  Bryap  Pitts,  said 
Samuel  J.  Henry,  said  C.  Elbert  Anadale  and  said  John  II. 


Edwards,  Jr.,  of  the  offense  hereinafter  set  forth,  to  wit, 


on  November  20,  1929,  The  F.  II.  Smith  Company  was  a 
corporation,  theretofore  organized  under  the  |  laws  of  the 
state  of  Delaware,  and  on,  to  wit,  said  November  20,  1929, 
having  its  general  office  at  said  Washington;  aind  that  said 


Cr.  Brvan  Pitts  was  then  and  there  a  director  and  the  chair- 
man  of  the  board  of  directors  of  said  corporation,  said 
Samuel  J.  Henry  a  director  and  the  president  Ithereof,  said 
C.  Elbert  Anadale  a  director  and  a  vice  president  thereof, 
and  said  John  II.  Edwards,  Jr.,  a  director  thereof;  and  that 
at  all  times  in  this  count  of  this  indictment  mentioned  said 
The  F.  H.  Smith  Company  was  engaged,  among  other 
things,  in  buying,  selling  and  dealing  in  stocky  and  bonds, 
and  in  financing  the  construction  and  operatibn  of  divers 
large  apartment  houses  and  hotels  and  office  buildings  and 
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in  selling  divers  stocks  and  bonds  in  that  connection  as 
hereinafter  more  particularly  set  forth,  certain  of  which 
said  apartment  houses,  hotels  and  office  buildings  were  lo¬ 
cated  in  said  Washington  and  others  of  them  in  Philadel¬ 
phia  and  in  Pittsburgh  in  the  state  of  Pennsylvania  and  in 
Buffalo  in  the  state  of  New  York,  that  is  to  say: 

Said  The  F.  H.  Smith  Company  from  time  to  time  would 
and  did  obtain  divers  issues  of  the  bonds  of  divers  other 
corporations  that  were,  respectively,  the  owners  of  lands 
upon  which  apartment  houses,  hotels  and  office  buildings 
had  been  or  were  about  to  be  constructed,  and  would  and 
did  sell  such  bonds  to  a  great  number  of  persons  through¬ 
out  the  United  States  and  in  divers  foreign  countries  as  a 
means  of,  and  in  connection  with,  financing  the  con- 
18  struetion  and  operation  of  such  buildings,  the  number 
of  said  bond  purchasers  being  so  great  that  it  is  im¬ 
practicable  for  the  grand  jurors  to  set  forth  their  names 
in  this  indictment ;  and,  to  the  end  that  said  The  F.  II.  Smith 
Company  might  have  available  large  sums  of  money  to  be 
advanced,  paid,  drawn  upon  and  loaned  as  occasion  might 
require,  in  conducting  its  said  business,  and  in  connection 
with  financing  the  construction  and  operation  of  such  build¬ 
ings,  said  The  F.  H.  Smith  Company  from  time  to  time 
would  and  did  issue  and  sell  a  great  number  of  shares  of  its 
own  preferred  stock,  of  the  aggregate  par  value  of,  to  wit, 
seven  million  five  hundred  thousand  dollars,  which  said  pre¬ 
ferred  stock  was  sold  in  part  to  certain  of  those  persons 
who  had  so  purchased  bonds  from  said  The  F.  II.  Smith 
Company,  and  in  part  to  divers  other  persons  throughout 
the  United  States  and  in  divers  foreign  countries,  the  num¬ 
ber  of  said  stock  purchasers  also  being  so  great  that  it  is 
impracticable  for  the  grand  jurors  to  set  forth  their  names 
in  this  indictment. 

And  that,  in  connection  with  and  incident  to  the  obtaining 
and  sale  of  bonds  for  the  purposes  above  mentioned,  and  in 
connection  with  the  retirement  and  payment  of  such  bonds 
as  were  retired  and  paid,  and  in  connection  with  the  re¬ 
ceipt  and  disbursement  of  cash  in  payment  for  bonds  sold 
and  preferred  stock  sold,  and  in  connection  with  the  dis¬ 
bursement  of  moneys,  funds  and  credits  in  payment  of  items 
of  general  expense,  and  the  payment  of  stock  dividends  and 
of  cash  dividends,  and  in  connection  with  divers  other  of 
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the  financial  transactions  and  affairs  of  sajid  The  F.  H. 
Smith  Company,  a  certain  book  of  account  designated  and 
known  as  the  general  journal  was  owned,  kept  and  main¬ 
tained,  at  all  times  in  this  count  of  this  iinjlictment  men¬ 


tioned,  as  a  general  record  and  book  of  account  of  said  The 
F.  II.  Smith  Company,  and  of  great  use  and|  value  to  said 
The  F.  H.  Smith  Company  for  the  preservation  of  its  estates 
and  rights,  and  of  great  use  and  value  for  tli0  preservation 
of  the  respective  estates  and  rights  of  I  its  stoekhold- 
19  ers  and  of  its  creditors,  and  of  great  iuse  and  value 
for  the  preservation  of  the  estates  and  fights  of  those 
other  corporations  whose  bonds  said  The  F.  II.  Smith  Com¬ 
pany  had  so  obtained,  and  also  for  the  preservation  of  the 
estates  and  rights  of  the  stockholders  and  creditors  of  each 
such  other  corporation,  and  of  the  estates  land  rights  of 


those  numerous  persons  who  had  respectively  purchased 
bonds  issued  by  such  other  corporations,  anld  also  for  the 
preservation  of  the  respective  estates  and  rights  of  divers 


other  corporations  and  persons  to  the  grand  jurors  un¬ 
known. 


And  the  grand  jurors  aforesaid,  upon  thejir  oath  afore 
said,  do  further  present: 

That  on  said  November  20,  1929,  and  at  the  District 
aforesaid,  said  G.  Bryan  Pitts,  Samuel  J.  Henry,  C.  Elbert 
Anadale  and  John  H.  Edwards,  Jr.,  unlawfully,  wilfully 
and  feloniously,  and  with  intent  to  defraud  and  injure  said 
The  F.  H.  Smith  Company;  the  owners  of  dijvers  shares  of 
its  preferred  stock;  the  owners  of  divers  bonds  theretofore 
sold  by  it ;  the  creditors  of  said  The  F.  H.  Smith  Company ; 
The  Hamilton  Hotel  Corporation;  The  Rochester  Corpora¬ 
tion;  the  Fifth  Avenue  Apartment  Corporation;  The  Fair¬ 
fax,  Inc.,  of  Pittsburgh,  a  corporation ;  the  jETilltop  Manor 
Company,  a  corporation;  The  Cavalier  Corporation;  the 
Beverly  Building  Company,  a  corporation ;  the  Law  and 
Finance  Building,  Inc.,  a  corporation ;  the  Pemberton  Build¬ 
ing  Company,  a  corporation;  The  Fairfax  Ajpartment  Cor¬ 
poration,  of  Buffalo;  the  Pittsburgh  Insurance  Exchange, 
Inc.,  a  corporation;  the  Wellington  Building  Corporation: 
The  Martinique,  Inc.,  a  corporation;  the  43jrd  and  Locust 
Building  Company,  a  corporation ;  The  Fairfax,  Inc.,  a  cor¬ 
poration;  and  divers  other  corporations  andjpersons  to  the 
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grand  jurors  unknown ;  did  take  away  and  conceal  that  said 
book  of  account  of  said  The  F.  H.  Smith  Company  desig¬ 
nated  and  known  as  the  general  journal  of  said  The  F.  TI. 

Smith  Company,  a  more  particular  description  of 
20  said  general  journal  being  to  the  grand  jurors  un¬ 
known:  Against  the  peace  and  dignity  of  the  United 
States  and  contrary  to  the  form  of  the  statute  thereof  in 
such  case  made  and  provided. 

LEO  A.  ROVER, 
United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 

(Endorsed:)  Criminal  No.  49302.  United  States  vs.  G. 
Bryan  Pitts,  Samuel  J.  Henry,  C.  Elbert  Anadale,  John  H. 
Edwards,  Jr.  Violation  of  Section  37  U.  S.  Penal  Code 
and  Section  840,  District  of  Columbia  Code.  Witnesses: 
Louis  Loebl,  Charles  T.  Malone,  John  S.  Farquhar,  James 
II.  Brown,  LeRoy  Mann,  Mrs.  E.  M.  Ross,  Lewis  E. 
Thomas,  Paul  J.  Dundon,  Clyde  F.  Miller,  John  Whaley, 
Edgar  Cole,  Isadire  Brill,  William  D.  Brown,  John  W.  Hur¬ 
ley,  Edwin  L.  Pearce,  Charles  E.  Bishop,  John  D.  Cramb, 

A.  Manning  Shaw,  Emile  Leindorf,  J.  Maynard  Magruder. 
Arthur  L.  Phillips,  Charles  Wentz,  Arthur  L.  Chapman, 
Theodore  L.  Weed,  F.  W.  Mason,  A.  W.  Jacobson,  Joseph 
Howard,  Anthony  Senes,  Richard  G.  Davis,  Charles  Wolf, 
J.  R.  Matthews,  Lewis  E.  Thomas,  Charles  F.  Marvin, 
Gerald  R.  Trimble,  James  Bundy,  J.  Rucker  Porter,  Pearce 
P.  Smith,  William  B.  Harmon,  Allan  C.  Muddiman,  John 
S.  Warrington,  William  Frank  Thyson,  Arthur  Jennison, 
William  R.  Baum,  H.  G.  Giovanetti,  Mrs.  Verona  Rouse, 
Hubert  T.  Plaster,  Thone  Sasscer,  Edwin  C.  McConnell, 

B.  G.  Murphy. 

A  true  bill : 

VERNON  G.  TAYLOR, 

Foreman. 
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21  Pleas  in  Abatement  of  G.  Bryan  Pitts. 

Filed  Apr.  29, 1930. 

In  the  Supreme  Court  of  the  District  of  Columbia, 
Holding  a  Criminal  Court. 

Criminal.  No.  49302. 

I 

United  States  of  America  j 
vs. 

i 

G.  Bryan  Pitts  et  al.,  Defendants. 

7  j 

First  Plea. 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person,  comes 
into  court  and  for  plea  in  abatement  to  the  ihdictment  tiled 
in  the  above  entitled  cause  says : 

That  lie  should  not  be  compelled  to  answer  the  indict¬ 
ment  returned  herein,  for  that  the  Grand  Jury  which  voted 
and  returned  said  indictment  was  unlawfully  constituted 
and  was  an  illegal  Grand  Jury  in  that,  the  Jurv  Commis- 
sioners  did  not  write  the  names  of  the  prospective  jurors  on 
separate  and  similar  pieces  of  paper  and  did|  not  fold  or  so 
roll  that  the  names  could  not  be  seen,  and  did  not  place  the 
same  in  the  jury  box  as  provided  under  Section  2U0  of  the 
Code  of  Laws  for  the  District  of  Columbia. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashed. 

I 

Second  Plea. 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person, 

22  comes  into  court  and  for  plea  in  abatement  to  the 
indictment  filed  in  the  above  entitled  cause  says : 

That  he  should  not  be  compelled  to  answer  said  indict¬ 
ment  for  that  the  Grand  Jury  which  voted  an<jl  returned  said 
indictment  was  unlawfully  constituted  and  was  an  illegal 
Grand  Jurv  in  that,  the  Jurv  Commissioners  in  drawing 
the  prospective  jurors  to  constitute  the  grand  and  petit 
juries  did  not  publicly  break  the  seal  of  the  jury  box  and 
draw  the  names  therefrom,  but  the  seal  of  the  jury  box  was 
broken  and  the  names  were  drawn  therefrom!  in  the  privacy 
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of  the  Jury  Commissioners’  room  at  the  Court  House  and 
not  in  a  public  place,  as  required  by  law. 

All  of  which  this  defendant  is  ready  to  prove. 
Wherefore  this  defendant  prays  judgment  of  the  said  in¬ 
dictment  and  that  the  same  may  be  quashed. 

Third  Plea. 

The  said  0.  Bryan  Pitts,  in  his  own  proper  person,  comes 
into  court  and  for  plea  in  abatement  to  the  indictment  filed 
in  the  above  entitled  cause  says: 

That  he  should  not  be  compelled  to  answer  the  indict¬ 
ment  returned  herein,  for  that  the  Grand  Jury  which  voted 

and  returned  said  indictment  was  unlawfullv  constituted 

* 

and  was  an  illegal  Grand  Jurv  in  that,  the  names  con- 
tained  in  the  jury  box  and  the  list  thereof  from  which  the 
grand  jurors  returning  the  alleged  indictment  were  drawn, 
were  not  selected,  made  and  placed  in  said  jury  box  by  the 
Jurv  Commissioners,  but  were  selected  and  the  list  there- 
from  made  by  a  clerk  to  the  Jury  Commission;  that  when 
the  names  were  so  selected  and  the  list  prepared, 
23  said  Jury  Commissioners  singly  and  separately  in¬ 
spected  arid  approved  said  list,  but  they  did  not 
jointly  and  in  a  formal  meeting,  publicly  themselves  pre¬ 
pare  such  names  of  prospective  jurors,  nor  make  such  draw¬ 
ing,  selection  and  approval,  and  place  the  names  so  selected 
in  the  jury  box. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashed. 

Fourth  Plea. 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person,  comes 
into  court  and  for  plea  in  abatement  to  the  indictment  filed 
in  the  above  entitled  cause  says: 

That  he  should  not  be  compelled  to  answer  said  indict¬ 
ment  for  that  the  Grand  Jury  which  voted  and  returned 
said  indictment  was  unlawfully  constituted  and  was  an 
illegal  Grand  Jury  in  that,  during  the  proceedings  before 
said  Grand  Jury;  and  while  evidence  was  being  submitted 
and  testimony  heard  against  this  defendant,  and  during  the 
deliberations  of  said  Grand  Jury  upon  said  evidence,  an 
unauthorized  person  was  present  in  the  Grand  Jury  Room, 
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contrary  to  law,  that  is  to  say,  one  John  R.  Hawkins;  that 
the  said  John  R.  Hawkins  was  and  is  a  Deputy  United 
.States  Marshal  in  and  for  the  District  of  Columbia,  spe¬ 
cially  assigned  by  the  Court  as  a  Bailiff  to  said  Grand  Jurv 
and  was  unlawfully  present  in  said  Grand  Jury  Room. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the 

24  said  indictment  and  that  the  same  maiy  be  quashed. 

i 

Fifth  Plea.  I 

The  said  G.  Bryan  Pitts,  in  his  own  prope]j,  person,  comes 
into  court  and  for  plea  in  abatement  to  the  indictment  tiled 
in  the  above  entitled  cause  says : 

That  he  should  not  be  compelled  to  ansvjer  said  indict¬ 
ment  for  that  the  Grand  Jury  which  voted  and  returned 
said  indictment  was  unlawfully  constituted  and  was  an 
illegal  Grand  Jurv  in  that,  five  members  ;of  the  alleged 
Grand  Jury  were  women  who  chose  to  serve ;  that  there  is 
no  authority  in  law  for  the  voluntary  or  involuntary  serv¬ 
ice  by  women  on  a  Grand  Jurv;  that  the  Act  of  February 
26th,  1927,  providing  that  no  person  shall  be  disqualified 
for  service  as  a  juror  or  as  a  Jury  Commissibner  by  reason 
of  sex  is  inapplicable  to  grand  jurors,  and  does  not  author¬ 
ize  women  to  be  members  of  the  Grand  Jury. 

All  of  which  this  defendant  is  ready  to  pr|ove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashed. 

Sixth  Plea.  j 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person, 
comes  into  court  and  for  plea  in  abatement  to  the  indict¬ 
ment  filed  in  the  above  entitled  cause  says: 

That  he  should  not  be  compelled  to  answer  said  indict¬ 
ment  for  that  the  Grand  Jury  which  returned  the  said  in¬ 
dictment  is  an  illegal  Grand  Jury  in  this,  thait  five  members 
of  the  said  alleged  Grand  Jury  were  women  who  chose  to 
serve;  that  there  is  no  authority  of  lavj'  for  service  by 

25  women  on  the  Grand  Jurv  in  that  the  Act  of  Con- 

• 

gross  approved  February  26th,  1927,  ^providing  that 
no  person  shall  be  disqualified  for  service  as  a  juror  or 
Jury  Commissioner  by  reason  of  sex,  but  that  such  service 
should  not  he  compulsory  on  any  woman,  id  void  as  being 
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discriminatory,  class  legislation  and  contrary  to  public 
policy. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashed. 

Seventh  Plea. 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person,  comes 
into  court  and  for  plea  in  abatement  to  the  indictment  filed 
in  the  above  entitled  cause  savs: 

That  he  should  not  be  compelled  to  answer  said  indict¬ 
ment  for  that  the  Grand  Jure  which  voted  and  returned 
said  indictment  was  unlawfullv  constituted  and  was  an 
illegal  Grand  Jury  in  that,  said  Grand  Jurors  were  not 
“selected  as  nearly  as  may  be  from  different  parts  of  the 
District”  as  provided  in  Section  199  of  the  Code  of  Laws 
for  the  District  of  Columbia. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashed. 

Eighth  Plea. 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person,  comes 

into  court  and  for  plea  in  abatement  to  the  indictment  filed 

in  the  above  entitled  cause  savs: 

26  That  he  should  not  be  compelled  to  answer  said 

indictment  for  that  the  Grand  Jurv  which  voted  and 

* 

returned  said  indictment  was  unlawfully  constituted  and 
was  an  illegal  Grand  Jurv  in  that,  said  indictment  is  bad  in 
substance,  being  in  part  predicated  upon  statement's  made 
to  the  said  Grand  Jurv,  entirely  hearsav  testimonv,  by  one 
Xugent  Dodds,  Special  Assistant  to  the  Attorney  General 
for  the  United  States  and  not  upon  facts  personally  known 
to  the  said  relator;  and  further  that  many  persons  who 
were  subpoenaed  to  and  did  testify  before  said  Grand  Jury, 
testified  from  hearsay  only  and  not  upon  facts  peculiarly 
and  personally  known  to  said  witnesses. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashed. 

Ninth  Plea. 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person,  comes 
into  court  and  for  plea  in  abatement  to  the  indictment  filed 
in  the  above  entitled  cause  says: 


G.  BKYAN  PITTS  VS.  UNITED  STATES. 


That  he  ought  not  be  compelled  to  answer  I  the  indictment 
returned  herein  for  that  the  Grand  Jury  which  voted  and 
returned  said  indictment  was  unlawfully  constituted  and 
was  an  illegal  Grand  Jury  in  that,  one  Earl  L.  Johnson 
served  as  one  of  the  grand  jurors  and  that  the  said  Earl  L. 
Johnson  was  disqualified  for  service  as  sucjh  grand  juror 
by  reason  of  the  fact  that  he  was  at  the  time  of  the  service 
as  such  grand  juror  and  the  return  of  the  $aid  indictment 
an  employee  of  the  American  Security  &  Trust  Company, 
in  the  city  of  Washington,  District  of  Columbia,  which  said 
American  Security  &  Trust  Company  is  a!  depository  of 
funds  of  the  United  States  Governmerit. 

27  All  of  which  this  defendant  is  reaJy  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the 
said  indictment  and  that  the  same  may  be  jquashed. 


Tenth  Plea. 


The  said  G.  Bryan  Pitts,  in  his  own  proper  person,  comes 
into  court  and  for  plea  in  abatement  to  the  indictment  filed 
in  the  above  entitled  cause  says: 

That  he  ought  not  be  compelled  to  answer  the  indictment 
returned  herein  for  that  the  Grand  Jury  which  voted  and 
returned  said  indictment  was  unlawfully  (Constituted  and 
was  an  illegal  Grand  Jury  in  that,  one  Heath  D.  Davidson 
served  as  one  of  the  grand  jurors  and  that  the  said  Heath 
D.  Davidson  was  disqualified  for  service  las  such  grand 
juror  by  reason  of  the  fact  that  he  was  at  the  time  of  the 
service  as  such  grand  juror  not  a  resident  ;of  the  District 
of  Columbia,  but  was  a  resident  of  the  State  of  Virginia. 

All  of  which  this  defendant  is  ready  to  piiove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashbd. 

G.  BRYAN  PITTS, 

Appearing  Specially  in  Proper  Person 

for  the  Purposes  of  This  Plea  Only. 


WILTON  J.  LAMBERT, 

R.  H.  YEATMAN, 

G  EG.  D.  HORNING,  Jr., 

Attorneys  for  Defendant,  Appear¬ 
ing  Specially  for  the  Purposes  of 
This  Plea  Only. 


.  I 


i 

! 
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District  of  Columbia,  ss: 

I,  G.  Bryan  Pills,  he  ins:  first  duly  sworn  on  oath  depose 
and  say  that  1  have  read  the  foregoing  and  annexed  pleas 
by  me  subscribed  and  know  the  contents  thereof; 
28  that  I  verily  believe  that  the  matters  and  things 
therein  stated  are  true. 

G.  BRYAN  PITTS. 

Subscribed  and  sworn  to  before  me  this  17th  day  of 
April,  1930. 

[notarial  seal.] 

CHARLES  R.  BLR  II A  NS, 

Notary  Public  in  and  for 

the  District  of  Columbia. 

Motion  to  Strike  the  Seventh  Plea  in  Abatement  of  G. 

Bryan  Pitts. 

Filed  Apr.  30,  1930. 

•ik  s*  &  #  *  iJt  # 


Comes  now  the  Fnited  States  by  Leo  A.  Rover,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
moves  to  strike  the  Seventh  Plea  in  Abatement  filed  herein 
and  for  grounds  thereof  states  as  follows: 

1.  Matters  and  things  set  forth  under  the  Seventh  Plea 
are  too  vague,  indefinite  and  general  to  support  a  valid 
plea  in  abatement. 

2.  Such  plea  in  abatement  does  not  show  nor  contend  that 
defendant  in  any  wise  has  been  prejudiced  by  manners  and 
things  set  forth  thereunder. 

LEO  A.  ROVER, 

United  States  Attorney. 
NEIL  BURKINSHAW. 

Asst.  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 


Demurrer  to  the  Fifth.  Sixth  and  Ninth  Pleas  in, 
Abatement  of  G.  Bryan  Pitts. 


Filed  Apr.  30,  1930. 


* 


* 


-k- 


*  *  *  # 


Comes  now  the  United  States  by  Leo  A.  Rover,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
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demurs  to  the  Fifth,  Sixth  and  Ninth  Pleas  in  Abatement 
filed  herein  and  for  grounds  thereof  states  as  follows: 

1.  Women  are  entitled  to  sit  as  grand  jurors  in  the  Dis¬ 
trict  of  Columbia. 

2.  Women  are  entitled  to  elect  whether  they  shall  serve 
as  jurors. 

3.  A  grand  juror  is  not  disqualified  by  reason  of  the  fact 
that  he  is  an  employee  of  a  company  utilized  as  a  depository 
of  funds  of  the  United  States. 

LEO  A.  ROVER,! 

United  States  Attorney. 
NEIL  BURKIN$HAW, 

Asst.  United  States  Attorney. 

NUGENT  DODDS,  ; 

Special  Assistant  to  the  Attorney  General. 

Replications  to  the  First,  Second .  Third,  Fourth,  Eighth, 
and  Tenth  Pleas  in  Abatement  of  G.  Bryan  Pitts. 


Filed  Apr.  30,  1930. 


#j  # 

1.  Comes  now  the  United  States  by  Leo  A.  Rover, 
United  States  Attorney  in  and  for  the  Districjt  of  Columbia, 
and  for  replication  to  the  First  Plea  in  Abatement  herein, 
admits  that  the  Jury  Commissioners  did  not  write  the  names 
of  prospective  jurors  on  a  separate  piece  <?f  paper,  and 

that  the  Jury  Commissioners  did  not  fold  the  slips 
30  so  that  the  names  could  not  be  seen,  but  denies  that 
said  Commissioners  did  not  place  the  slips  in  the 
jury  box  and  avers  the  fact  to  be  that  said  slips,  containing 
the  names,  were  placed  in  the  jury  box  by  the  said  Jury 
Commissioners. 

2.  Comes  now  the  United  States  by  Leo  A.  Rover,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
for  replication  to  the  Second  Plea  in  Abatement  filed  herein, 
denies  that  the  Jury  Commissioners  in  drawing  prospective 
jurors  did  not  publicly  break  the  seal  of  thej  jury  box,  but 
avers  the  fact  to  be  that  the  seal  of  the  jury  bpx  was  broken 
by  the  Jury  Commissioners  publicly  and  in  public  room, 
to  wit,  the  Jury  Room  at  the  Court  House  of  the  District 


j 
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of  Columbia,  which  room  was  sot  aside  for  that  purpose  by 
the  Court. 

3.  Comes  now  t lie  United  States  by  Leo  A.  Rover,  United 

States  Attorney  in  and  for  the  District  of  Columbia  and  for 

replication  to  the  Third  Plea  in  Abatement  denies  said  plea 

as  stated,  and  avers  the  fact  to  be  that  lists  of  names  were 

procured  by  the  Clerk  of  said  Jury  Commission,  that  the 

lists  of  said  names  singly  and  separately  were  inspected  by 

the  Jurv  Commissioners ;  that  said  lists  of  names  were 
%> 


jointly  approved  by  said  Jury  Commissioners:  that  the 
names  were  placed  on  slips  at  a  public  meeting  of  the  Jury 
Commissioners  and  thereafter  said  slips  placed  in  the  jury 
box  publicly  by  said  Jury  Commissioners,  and  finally,  that 
the  names  were  drawn  from  said  jury  box  at  a  public  meet¬ 
ing  bv  said  Jurv  Commissioners. 

4.  Comes  now  the  United  States  by  Leo  A.  Rover, 
31  United  States  Attorney  in  and  for  the  District  of 
Columbia  and  for  replication  to  the  Fourth  Plea  in 
Abatement  denies  such  plea  as  stated,  and  avers  the  fact 
to  be  that  John  R.  Hawkins,  Deputy  United  States  Marshal 
in  and  for  the  District  of  Columbia,  was  not  present  in  said 
Grand  Jury  Room  at  any  time  during  the  proceedings  be¬ 
fore  said  Grand  Jury  in  the  above  entitled  case. 

5.  Comes  now  the  United  States  by  Leo  A.  Rover,  United 

States  Attornev  in  and  for  the  District  of  Columbia  and  for 

replication  to  the  Eighth  Plea  in  Abatement  denies  that 

any  hearsay  testimony  was  given  to  said  Grand  Jury  by 

Nugent  Dodds,  Special  Assistant  to  the  Attorney  General 

of  the  United  States,  or  that  any  testimony  whatever,  of 

any  kind,  or  character  was  given  by  the  said  Nugent  Dodds; 

or  that  there  Avas  adduced  before  the  Grand  Jurv  hearsay 

testimonv  from  anv  witness. 

—  * 

6.  Comes  now  the  United  States  by  Leo  A.  Rover,  United 

States  Attornev  in  and  for  the  District  of  Columbia  and 

* 

for  replication  to  the  Tenth  Plea  in  Abatement  herein, 
denies  that  Keith  D.  Davidson,  a  member  of  the  said  Grand 
Jury,  was,  or  has  been  disqualified  for  service  as  a  said 
Grand  Juror:  denies  that  Keith  1).  Davidson  was,  or  has 
been  a  resident  of  the  State  of  Virginia  during  such  time  as 
this  cause  avus  before  said  Grand  Jury,  and  avers  the  fact 
to  be  that  the  said  Keith  I).  Davidson  Avas  a  resident  of  the 
District  of  Columbia  at  the  time  that  this  cause  avus  before 
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said  Grand  Jury  and  that  said  Keith  D.  DaJvidson  at  all 
times  during  his  service  as  a  Grand  Juror,  hab  been  a  resi¬ 
dent  of  the  District  of  Columbia. 

32  7.  Answering  further,  the  United  States  avers  the 
fact  to  be  that  there  is  no  showing,  noif  is  there  any 

contention  to  the  effect  that  said  defendant  has  been  preju¬ 
diced  in  any  wise  by  the  matters  and  things  set  forth  in 
the  pleas  in  abatement  filed  here. 

LEO  A.  ROVER] 

United  State's  Attorney. 
NEIL  BURKIN ^ H AAV, 

Asst.  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  Genetal. 

District  op  Columbia,  ss: 

Neil  Burkinshaw,  being  first  duly  sworn,  deposes  and  says 
that  he  has  read  the  foregoing  replications!  by  him  sub¬ 
scribed  and  that  the  matters  and  things  set  forth  therein 
are  of  his  own  knowledge  true  and  those  stated  on  informa¬ 
tion  he  verily  believes  to  be  true. 

NEIL  BURKINSHAW, 
Assistant  United  States  Attorney. 

Subscribed  and  sworn  to  before  me  this  30th  day  of  April, 
A.  D.  1930.  I 

[notarial  seal.]  MILFORD  F.  SCHWARTZ, 

Notary  Public,  D.  C. 

Further  Pleas  in  Abatement. 

Filed  May  12,  1930. 

I 

*  *  *  *  *  #  j  # 

j 

The  defendant,  G.  Bryan  Pitts,  in  his  own  proper  person, 
comes  into  court  and  for  a  further  idea  in  abatement  to  the 
indictment  returned  and  filed  herein  says: 

33  That  he  should  not  be  compelled  to  answer  to  the 
said  indictment  for  the  reason  that  the  grand  jury 

which  found  and  returned  said  indictment  was  an  illegal 
grand  jury  in  this,  that  one  Albert  M.  Thomas  has  sworn  and 
attempted  to  be  qualified  as  a  member  of  said  grand  jury 
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on  tlio  first  day  of  April,  1030,  when  said  grand  jury  was 
selected  and  impaneled  by  this  Honorable  Court;  and  that 
said  Albert  M.  Thomas  thereafter  sat  as  a  member  of  said 
grand  jury  and  participated  in  the  deliberations  of  said 
grand  jury  culminating  in  the  finding  and  returning  of  said 
indictment:  and  that  the  said  Albert  M.  Thomas  prior  to 
the  time  when  he  was  sworn  and  attempted  to  be  qualified 
as  such  grand  juror,  and  prior  to  the  time  when  he  par¬ 
ticipated  in  the  deliberations  of  the  grand  jury  leading  up 
to  and  culminating  in  the  finding  and  returning  of  said 
indictment,  and  prior  to  the  time  of  finding  and  returning 
of  the  said  indictment,  had  been  convicted  of  a  misde¬ 
meanor  involving  moral  turpitude,  to-wit,  the  crime  of 
illegal  possession  of  intoxicating  beverages  in  violation  of 
the  National  Prohibition  Law,  and  that  by  reason  of  said 
conviction  the  said  Albert  M.  Thomas  was  disqualified  to 
act  as  a  grand  juror  by  virtue  of  the  provisions  of  Section 
215  of  the  Code  of  the  District  of  Columbia;  Albert  M. 
Thomas  on  the  second  day  of  April,  1929,  in  the  Police 
Court  of  the  District  of  Columbia,  in  a  case  known  ?,s 
United  States  v.  Albert  M.  Thomas,  No.  296,588,  was  con¬ 
victed  of  a  charge  of  illegal  possession,  as  the  same  is  de¬ 
fined  in  the  National  Prohibition  Act,  more  specifically  the 
possession  of  twenty-four  quarts  of  intoxicating  liquor, 
and  the  said  Albert  M.  Thomas  was  then  and  there  sen¬ 
tenced  to  pay  a  fine  of  Fifty  ($50.00)  Dollars  and  in  de¬ 
fault  thereof  to  be  imprisoned  in  jail  for  the  term  of 
34  thirty  days. 

This  defendant  further  states  that  the  foregoing 
information  was  obtained  bv  him  on  the  7th  dav  of  Mav. 
1930,  and  that  this  is  his  first  opportunity  to  assert  the  fore¬ 
going  as  an  objection  to  the  legality  of  the  grand  jury 
which  found  and  returned  the  indictment  against  him. 

All  of  which  this  defendant  is  ready  to  prove. 

"Wherefore  he  prays  judgment  of  the  said  indictment  and 
that  the  same  may  be  quashed. 

The  defendant,  (J.  Bryan  Pills,  in  his  own  proper  person, 
comes  into  the  court  and  for  a  further  plea  in  abatement  to 
the  indictment  returned  and  filed  herein  savs: 

That  the  grand  jury  which  found  said  indictment  was  an 
illegal  grand  jury  in  this,  that  one  Earl  L.  Johnson,  a  mem¬ 
ber  of  said  grand  jury  which  returned  said  indictment  was 
sworn  and  attempted  to  lie  qualified  as  such  member  of 
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said  grand  jury  on  the  first  day  of  April,  1930,  and  there¬ 
after  participated  in  the  proceedings  before  the  said  grand 
jury  which  led  up  to  and  culminated  in  the  finding  and  re¬ 
turning  by  the  said  grand  jury  of  the  said  indictment,  and 
the  said  Marl  L.  .Johnson  at  the  time  he  was  sworn  and 
attempted  to  he  qualified  as  a  grand  juror,  and  at  the  time 
lie  participated  in  the  deliberations  of  the  said  grand  jury 
which  led  up  to  and  culminated  in  the  finding! and  return¬ 
ing  of  the  said  indictment,  was  disqualified  to|  act  as  such 
grand  juror  in  that  at  all  said  times  he  was  in!  the  employ 
of  the  American  Security  and  Trust  Company,  a  banking 
institution  of  the  District  of  Columbia,  which  said  banking 
institution  was  at  all  times  the  owner  of  record,  as  trustee 
for  one  Margaret  E.  Johnston,  of  preferred  stock 
35  of  The  F.  H.  Smith  Company  the  corporation  which 
in  said  indictment  is  alleged  to  have  been  injured  by 
the  acts  charged  against  this  defendant. 

This  defendant  has  been  prejudiced  by  the  |  grand  jury 
illegally  constituted  as  aforesaid  bv  reason  of  the  fact  that 
the  embezzlement  charged  against  him  is  claimed  in  said 
indictment  to  have  been  made  of  funds  belonging  to  The 
F.  H.  Smith  Company.  The  interests  of  the  American  Se¬ 
curity  and  Trust  Company,  as  trustee,  and  Margaret  E. 
Johnston,  as  beneficiary,  as  stockholders,  would  be  injured 
thereby. 

*  J 

.  This  defendant  further  states  that  the  foregoing  informa- 
tion  was  obtained  by  him  on  the  9th  day  of  May,  1930,  and 
that  this  is  the  first  opportunity  which  he  has  had  to  pre¬ 
sent  the  foregoing  information  in  support  of  hjs  objection 
to  the  grand  jury  as  illegally  constituted. 

All  of  which  this  defendant  is  ready  to  pro!ve. 

Wherefore  he  prays  judgment  of  the  said!  indictment 
and  that  the  same  may  be  qua/nsed. 

G.  BRYAN  PITTS, 

Appearing  Specially  in  Proper  Person 

for  the  Purposes  of  This  Plea  Only. 

WILTON  J.  LAMBERT,  ! 

FRANK  G.  RAICHLE, 

R.  H.  YEATMAN,  j 

Attorneys  for  Defendant,  Appear¬ 
ing  for  the  Purposes  of  This 
Pica  Only. 
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State  of  Florida, 

County  of  Palm  Beach,  ss: 

I,  G.  Bryan  Pitts,  being  first  duly  sworn  on  oath,  depose 
and  say  that  I  have  read  the  foregoing  pleas  by  me  sub¬ 
scribed  and  know  the  contents  thereof ;  that  I  verily 
36  believe  that  the  matters  and  things  therein  stated 
are  true. 

G.  BRYAN  PITTS. 

Subscribed  and  sworn  to  before  me  this  9th  day  of  May, 
1930. 

MURIEL  ROSENWALD,  [seal.] 

Notary  Public. 

My  Commission  Expires  Apl.  10,  1931. 

Service  of  copy  of  the  aforegoing  acknowledged  this  12th 
dav  of  Mav,  1930. 

LEO.  A.  ROVER, 

S., 

U.  S.  Attorney,  D.  C. 

Demurrer  of  United  States  to  Further  Pleas  in  Abatement 

of  G.  Bryan  Pitts. 

Filed  Sep.  8,  1930. 

*  #  *  *  *  *  * 

Comes  now  the  United  States,  by  Leo.  A.  Royer,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
demurs  to  the  two  further  pleas  in  abatement  filed  herein 
bv  G.  Brvan  Pitts,  and  savs  tliev  are  bad  in  substance,  and 
for  grounds  thereof,  states: 

1.  Conviction  for  the  offense  of  possession  of  liquor  in 
violation  of  the  National  Prohibition  Act  is  not  a  crime 
involving  moral  turpitude. 

2.  The  facts  set  forth  under  the  second  plea  with  re¬ 
gard  to  Grand  Juror  Earl  L.  Johnson  embrace  a  naked 
possibility  of  interest  entirely  too  remote  to  disqualify 
said  Johnson  as  a  member  of  said  Grand  Jury  acting  in 
this  cause. 

LEO  A.  ROVER, 

United  States  Attorney. 
NEIL  BURKINSHAW, 
Assistant  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 
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37  Further  Plea  in  Abatement . 

i 

i 

Filed  Sep.  19,  1930. 

| 

#  #  #  #  *  *  !  * 

i 

The  said  G.  Bryan  Pitts,  in  his  own  proper  person,  comes 
into  court  and  for  a  further  plea  in  abatement  to  the  in- 

i 

dictment  returned  and  filed  herein  says: 

That  he  should  not  be  compelled  to  answer  said  indict¬ 
ment  for  the  reason  that  the  grand  jury  which  found  and 
returned  said  indictment  was  unlawfully  constituted  and 
was  an  illegal  grand  jury  in  that,  during  the  proceedings 
before  said  grand  jury,  and  while  evidence  was: being  sub¬ 
mitted  and  testimony  heard  against  this  defendant  and  dur¬ 
ing  the  deliberations  of  said  grand  jury  upon  said  evi¬ 
dence,  an  unauthorized  person  was  present  in  the  grand 
jury  room,  contrary  to  law,  that  is  to  say  one! Henry  W. 
Syfrig;  that  the  said  Henry  W.  Syfrig  was  a  special  as¬ 
sistant  to  the  Attorney  General  appointed  under  the  Act 
of  June  30,  1906  (34  Stat.  at  large,  p.  816),  and  was  then 
and  there  acting  for  the  sole  purpose  of  reporting  steno- 
graphically  the  testimony  of  the  witnesses  appearing  before 
said  grand  jury.  That  the  said  Henry  AY.  Syfrig  failed  to 
file  with  the  Clerk  of  the  Supreme  Court  of  the  District 
of  Columbia  such  commission  and  oath  prior  tjo  the  time 
when  he  appeared  before  the  grand  jury  in  the  Rapacity  of 
a  stenographer,  for  which  he  was  so  appointed. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  may  be  quashed. 

The  defendant,  G.  Bryan  Pitts,  in  his  own  proper  per¬ 
son,  comes  into  the  court  and  for  a  further  plba  in  abate¬ 
ment  to  the  indictment  returned  and  filed  herein  says : 

38  That  the  grand  jury  which  found  and  returned  said 
indictment  was  unlawfully  constituted  find  was  an 

illegal  grand  jury  in  that,  one  Nugent  Dodds,  special  as¬ 
sistant  to  the  Attorney  General,  appointed  under  the  Act 
of  June  30,  1906,  (34  Stat.  at  large,  p.  816)  failed  to  file 
with  the  Clerk  of  the  Supreme  Court  of  the  |District  of 
Columbia  the  commission  from  the  Attorney  Gejieral  of  the 
United  States  and  the  oath  thereto,  specifying  tJy  name  the 
ease  or  cases  to  which  his  employment  relates. 
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That  the  illegal  proceedings  complained  of  and  the  find¬ 
ing  of  the  said  indictment  against  the  said  G.  Bryan  Pitts 
thereunder  by  the  alleged  or  supposed  grand  jury  tended 
to  his  injury  and  prejudice  in  that  it  has  compelled  him  to 
defend  himself  against  and  answer  the  indictment  found 
by  an  alleged  or  supposed  grand  jury  without  authority  at 
law. 

This  defendant  further  states  that  the  foregoing  informa¬ 
tion  was  obtained  by  him  on  the  lb  day  of  September  1930 
and  that  this  is  the  first  opportunity  which  he  has  had  to 
present  the  foregoing  information  in  support  of  his  objec¬ 
tion  to  the  grand  jury  as  being  unlawfully  and  illegally 
constituted. 

All  of  which  -his  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  mav  be  quashed. 

G.  BRYAN  PITTS, 

Appearing  Specially  in  Proper  Person 
39  for  the  Purposes  of  This  Plea  Only. 

WILTON  J.  LAMBERT, 

FRANK  G.  RAICHLE, 

R.  H.  YEATMAN, 

Attorneys  for  Defendant,  Appearing 
Specially  for  the  Purpose  of  This 
Plea  Only. 

Palm  Beach, 

State  of  Florida,  ss: 

I.  G.  Bryan  Pitts,  being  first  duly  sworn,  on  oath  depose 
and  say  that !  I  have  read  the  foregoing  plea  by  me  sub¬ 
scribed  and  know  the  contents  thereof;  that  I  verily  believe 
that  the  matters  and  things  therein  stated  are  true. 

G.  BRYAN  PITTS. 

Subscribed  and  sworn  to  before  me  this  lb  day  of  Sep¬ 
tember,  1930. 

I  notarial  SEAL.]  MARY  L.  ESAREY, 

Notary  Public. 


My  Com.  Expires  Nov.  28,  1933. 
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Service  of  copy  acknowledged  this  19th  dav  of  Sept- 
1930.  | 

WALTER  M.  SHEA, 

Asst.  \U.  S.  Atty. 

Motion  to  Strike  Further  Pleas  in  Abatement. 


Filed  Sep.  22,  1930. 


#  #  #  #  *  #  # 

I 

I 

Comes  now  Leo  A.  Rover,  United  States  Attorney  in  and 
for  the  District  of  Columbia,  and  moves  to  strike  the  two 
further  pleas  in  abatement  filed  herein,  and]  for  grounds 
thereof,  states :  | 

1.  Said  pleas  were  filed  unseasonably. 

40  2.  Said  pleas  were  filed  without  leiave  of  Court 

first  had  and  obtained. 

3.  The  facts  set  forth  in  said  pleas  could  halve  been  ascer¬ 
tained  by  the  defendant  herein  by  any  reasonable  exercise 
of  due  diligence  long  prior  to  the  filing  of  thejse  pleas. 

LEO  A.  ROVER] 

United  States  Attorney. 

NEIL  BURKINSHAW, 
Assistant  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  Gevieral. 
Demurrer  to  Further  Pleas  in  Abatement. 

I 


Filed  Sep.  22, 1930. 


#  *  #  #  *  *  i  * 

j 

Comes  now  the  United  States,  by  Leo  A.  Rover,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
demurs  to  the  further  pleas  in  abatement  fil]?d  herein,  and 
says  they  are  bad  in  substance,  and  for  grounds  thereof, 
states : 

1.  The  facts  set  forth  do  not  constitute  a|  valid  plea  in 
abatement. 

2.  There  is  no  requirement  that  a  Special  Assistant  to 
the  Attorney  General  of  the  United  States  fi^e  his  commis- 
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sion  and  oath  as  such  Special  Assistant  with  the  Clerk  of 
Court  prior  to  appearing  in  a  case  wherein  he  has  been 
designated  by  the  Attorney  General. 

‘  LEO  A.  ROVER, 

United  States  Attorney. 
NEIL  BURKINSH AW, 
Assistant  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 

41  Farther  Plea  in  Abatement. 

Filed  Sep.  27, 1930. 

******* 

G.  Bryan  Pitts  in  his  own  proper  person  comes  into  court 
and  for  a  further  plea  in  abatement  to  the  indictment  re¬ 
turned  and  tiled  herein  says : 

That  he  should  not  be  compelled  to  answer  said  indict¬ 
ment  and  ought  not  further  to  be  prosecuted  for  the  rea¬ 
son  that  the  said  indictment  was  founded  upon  evidence 
illegally  searched  for  and  seized  from  this  defendant. 

On  the  22nd  day  of  January,  1930,  in  the  City  of  New 

York  and  State  of  New  York  at  135  West  Twentv-Third 

* 

Street  in  said  city  on  premises  leased  by  The  F.  H.  Smith 
Company,  a  Delaware  corporation,  were  certain  books, 
records  and  documents  belonging  to  this  defendant  and 
pertaining  to  his  personal  business  affairs  and  among 
which  said  records  were  certain  bank-books,  cancelled 
checks,  deposit  slips  and  other  papers  pertaining  to  various 
of  the  defendant’s  bank  accounts  and  in  particular  the  de¬ 
fendant’s  bank  account  at  the  Southern  Maryland  Trust 
Company  at  Seat  Pleasant,  Md. ;  that  likewise  on  said 
premises  were  certain  books,  records  and  documents  be¬ 
longing  to  The  F.  H.  Smith  Company  and  to  other  corpora¬ 
tions  pertaining  to  the  business  and  affairs  of  said  The 
F.  H.  Smith  Company  and  other  corporations. 

That  on  said  22nd  day  of  January,  1930,  two  or  more 
Department  of  Justice  agents  working  under  the  direction 
of  Nugent  Dodds,  Special  Assistant  to  the  Attorney  Gen¬ 
eral  in  charge  of  the  prosecution  of  this  defendant,  through 
stealth,  artifice,  guile,  personation  and  misrepresentation 
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gained  admittance  to  the  premises  and  falsely  stat- 

42  ing  themselves  to  be  fire  inspectors,  and  wrongfully 
and  in  violation  of  the  Penal  Law  cif  the  State  of 

New  York,  then  and  there  personating  fire  inspectors 
through  force  and  otherwise  seized  this  defendant’s  books, 
records  and  documents  and  in  particular  those  mentioned 
aforesaid  as  pertaining  to  his  bank  account  at  the  South¬ 
ern  Maryland  Trust  Company  as  well  as  the!  books,  records 
and  documents  belonging  to  The  F.  H.  Smith  Company  and 
other  corporations  mentioned  aforesaid. 

Said  Department  of  Justice  agents  then  and  there  worked 
over  said  illegally  seized  books  and  papers  and  compiled 
the  information  gleaned  therefrom  and  riiade  extensive 
copies  of  said  books,  records  and  documents  belonging  to 
this  defendant,  The  F.  H.  Smith  Company!  and  the  other 
corporations  mentioned  aforesaid. 

That  from  said  illegally  seized  books,  records  and  docu¬ 
ments  and  from  the  sources,  clues  and  leads  obtained  there¬ 
from  as  to  the  business  affairs  of  this  defendant,  The  F.  H. 
Smith  Company  and  the  other  corporations  mentioned 
aforesaid,  the  Government  representatives!  were  enabled 
to  adduce  the  evidence  submitted  before  the  Grand  Jury  in 
support  of  this  indictment.  The  clues  and  leads  so  obtained 
were  used  as  a  basis  of  the  Government’s!  pursuit  of  in¬ 
formation  and  records  from  the  Southern  Maryland  Trust 
Company  and  from  other  banks  in  the  City  of  Washington. 
The  clues,  leads  and  information  derived  from  said  illegal 
search  and  seizure  likewise  lead  to  each  aiid  every  bit.  of 
evidence  submitted  to  the  Grand  Jury  and'  the  finding  of 
this  indictment.  The  books,  records  and !  documents  il- 
legally  seized  were  worked  over  and  this  ijndictment  was 
founded  upon  information  gleaned  therefrom  and  there 
was  not  sufficient  evidence  from  independent  sources 

43  to  justify  this  indictment  and  the  illegal  search  and 
seizure  and  clues  and  leads  derived!  therefrom  en¬ 
abled  the  Special  Assistant  to  the  Attorney  General  to  ob¬ 
tain  this  indictment. 

That  bv  reason  of  such  unlawful  search  and  seizure  and 

•  i 

the  reception  of  evidence  obtained  therefrom  by  and  be¬ 
fore  the  Grand  Jury  which  returned  this  indictment  the 
rights  of  this  defendant  under  the  Fourth  and  Fifth  Amend¬ 
ments  to  the  Constitution  of  the  United  States  were  vio¬ 
lated  and  this  defendant  was  compelled  to|  give  evidence 
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against  himself  and  to  incriminate  himself.  That  this  in¬ 
dictment  was  found  and  presented  by  the  Grand  Jury  solely 
upon  the  evidence  so  compelled  to  be  given  by  this  defend¬ 
ant  and  upon  the  clues  and  leads  derived  therefrom. 

That  this  defendant  has  been  greatly  prejudiced  by  rea¬ 
son  of  the  aforesaid  and  has  just  learned  that  this  indict¬ 
ment  returned  against  him  was  based  upon  the  evidence 
illegally  searched  for  and  seized  from  him,  and  is  making 
his  plea  in  abatement  as  promptly  as  possible.  He  has  not 
been  arraigned  nor  have  previous  pleas  in  abatement  been 
ruled  upon. 

All  of  which  this  defendant  is  ready  to  prove. 

Wherefore  this  defendant  prays  judgment  of  the  said 
indictment  and  that  the  same  mav  be  quashed. 

G.  BRYAN  PITTS, 

Appearing  Specially  in  Proper  Person 

for  the  Purposes  of  This  Plea  Only. 

WILTON  J.  LAMBERT, 

FRANK  G.  RAICHLE, 

R.  H.  YEATMAN, 

Attorneys  for  Defendant  G.  Bryan 
Pitts ,  Appearing  Specially  for 
the  Purpose  of  This  Plea  Only. 


44  Palm  Beach, 

State  of  Florida,  ss: 

I,  G.  Bryan  Pitts,  being  first  duly  sworn,  on  oath  depose 
and  say  that  I  have  read  the  foregoing  plea  by  me  sub¬ 
scribed  and  know  the  contents  thereof ;  that  I  verily  be¬ 
lieve  that  the  matters  and  things  therein  stated  are  true. 

G.  BRYAN  PITTS. 

Subscribed  and  sworn  to  before  me  this  25  day  of  Sep¬ 
tember,  1930. 

[notarial  seal.]  MARY  L.  ESAREY, 

Notary  Public. 

My  Com.  Expires  Nov.  28,  1933. 


Service  acknowledged  this  27th  day  of  September,  A.  D. 
1930. 

JAMES  R.  KIRKLAND, 

Asst.  U.  S.  Atty. 
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Motion  to  Strike  Further  Plea  in  Ahdtement. 

Filed  Oct.  1,  1930. 

i 

i 

##***;## 

Comes  now  the  United  States,  by  Leo  A.  Rover,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
moves  to  strike  the  further  plea  in  abatement  filed  herein 
by  G.  Bryan  Pitts,  and  for  grounds  thereof^  states: 

1.  Said  plea  has  been  filed  unseasonably. ! 

2.  Said  plea  has  been  filed  without  leave  of  court  first 
had  and  obtained. 

3.  Said  plea  recites  alleged  facts  which  if  true  could 

have  been  ascertained  by  the  exercise  of  due  dili- 
45  gence  long  before  the  filing  of  this  plea. 

LEO  A.  ROVER, 

United  States  Attorney. 

NEIL  BURKINSHAW, 
Assistant  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 

\ 

I 

Amendment  to  Seventh  Plea  in  Abatement. 

Filed  Oct.  6,  1930. 

*##*«#* 

| 

Comes  now  the  defendant  G.  Bryan  Pitts,  by  Wilton  J. 
Lambert,  his  attorney,  and,  representing  to;  the  court  that 
the  said  defendant  is  out  of  the  city  and  not  available  to 
make  verification  to  an  amended  plea  in  abatement,  tenders 
to  the  court,  by  leave,  this  amendment  to  said  Seventh  Plea 
in  Abatement,  and  asks  leave  to  file  the  same  to  become  a 
part  of  the  record  herein. 

Amend  said  Seventh  Plea  in  Abatement  by  adding 
thereto,  after  the  words  “Laws  of  the  District  of  Colum¬ 
bia”,  t lie  following:  “in  this,  that  the  saijd  names  were 
selected  by  the  Clerk  to  the  Jury  Commission  alphabetically 

from  the  Citv  and  other  directories,  and  not  with  reference 

•/  • 
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to  the  parts  of  the  District  of  Columbia,  as  provided  in  and 
bv  said  Code.” 

WILTON  J.  LAMBERT, 

Attorney  for  said  Defendant, 

Munsey  Building. 

Leave  to  tile  granted,  verification  being  waived  by  Coun¬ 
sel  for  U.  S.  Oct.  6,  1930. 

JOSEPH  W.  COX, 

Justice. 

46  Supreme  Court  of  the  District  of  Columbia. 

Monday,  October  6,  A.  D.  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Cox,  presiding. 

******* 


Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  Pitts  by  his  attorneys  Messrs.  Lambert,  Yeat- 
man  and  Horning,  the  defendant  Henry  by  his  attorney 
Harry  S.  Barger,  Esquire,  the  defendant  Anadale  and  the 
defendant  Edwards  by  their  attorneys  Messrs.  Lambert, 
Yeatman,  and  Frank  G.  Raichle;  whereupon  the  demurrers 
of  the  United  States  Attorney  to  each  defendant’s  separate 
pleas  in  abatement  Nos.  5,  6,  9,  11,  and  12  coming  on  to  be 
heard  after  argument  by  the  counsel  is  submitted  to  the 
Court;  and  thereupon  the  motion  of  the  United  States  At¬ 
torney  to  strike i the  defendants’  separate  plea  No.  7  com¬ 
ing  on  to  be  heard,  after  argument  by  the  counsel  is  by 
the  Court  sustained;  whereupon  leave  of  granted  to  defend¬ 
ants  —  file  a  separate  amendment  to  plea  No.  7,  verifica¬ 
tion  of  which  is  waived  by  the  United  States  Attorney; 
and  thereupon  the  demurrers  of  the  United  States  Attorney 
and  motions  to  strike  the  defendants  Pitts,  Anadale  and 
Edwards’  separate  pleas  numbers  13  and  14  coming  on  to 
be  heard,  after  argument  by  the  counsel,  are  by  the  Court, 
overruled;  whereupon  the  motion  of  the  United  States  At¬ 
torney  to  strike  the  13th  and  14th  pleas  of  the  defendant 
Pitts  and  the  defendant  Henry  coming  on  to  be  heard 
47  after  argument  by  the  counsel  is  by  the  court  over¬ 
ruled,  with  leave  to  the  United  States  Attorney  to  file 
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replication  to  each  of  the  said  defendants’  13th  and  14th 
pleas;  whereupon  the  motion  of  the  United  States  Attorney 
to  strike  the  15th  plea  of  the  defendants  conihng  on  to  be 
heard,  after  argument  by  the  counsel,  is  submitted  to  the 
Court. 

Tuesday,  October  7,  A.  D.  1930. 

The  Court  commences  its  session  at  ten  o’clock  in  the 
forenoon  by  proclamation  of  the  Marshal,  pursuant  to  rule 
of  the  Court,  the  Honorable  Justice  Gordon,  4-ssociate  Jus¬ 
tice  of  the  said  Supreme  Court  presiding. 

*  #  *  #  *  *  * 

(Cox,  J.)  | 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  Pitts,  the  defendant  Anadale,  and  the  defendant 
Edwards  by  their  Attorneys  Messrs.  Lambert  and  Yeat- 
man,  and  the  defendant  Henry  by  his  Attorney  Harry  S. 
Barger,  Esquire;  whereupon  the  demurrer  qf  the  United 
States  Attorney  to  the  5th,  6th,  9th,  10th,  ahd  12th  sepa¬ 
rate  pleas  in  abatement  of  each  defendant  Coming  on  to 
be  heard,  is  bv  the  Court  sustained,  to  which:  action  of  the 
Court  each  defendant  by  his  Attorneys  prays  an  excep¬ 
tion  which  is  noted;  and  thereupon  the  motion  of  the 
United  States  Attorney  to  strike  the  7th  plea  in  abate¬ 
ment  as  amended  of  the  defendants  coming  oh  to  be  heard, 
is  by  the  Court  granted,  to  which  action  of  the  Court 
48  the  defendants  by  their  attorneys  pray  an  exception 
which  is  noted;  whereupon  leave  of  Court  is  granted 
the  United  States  Attorney  to  withdraw  his  motion  to 
strike  the  15th  plea  in  abatement  of  the  defendants  and 
file  replication  in  lieu  thereof. 


Memorandum. 

\ 

October  7,  1930. — Date  for  trial  of  issues  before  a  jury 
on  pleas  Nos.  1,  2,  3,  4,  8, 15  set  for  October  13;  1930,  Hitz,  J. 

Replication  to  Thirteenth  and  Fourteenth  Pteas  in  Abate¬ 
ment  of  G.  Bryan  Pitts. 

Filed  Oct.  8,  1930.  j 

*  *  *  *  *  *  j  * 

Comes  now  the  United  States,  by  Leo  A.  Rover,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 

*  i  7 


40 


G.  BEY  AX  PITTS  VS.  UNITED  STATES. 


for  replication  to  the  thirteenth  plea  in  abatement  herein, 
states : 

That  Henrv  W.  Svfrig  did  not  file  with  the  Clerk  of  the 
Supreme  Court  of  the  District  of  Columbia  his  Commis¬ 
sion  as  Special  Assistant  to  the  Attorney  General  detailed 
to- act  in  this  cause; 

That  the  said  Henry  W.  Syfrig  did  report  stenographic- 
ally  the  testimony  of  witnesses  appearing  before  said 
Grand  Jury; 

Answering  further,  the  United  States  avers  the  fact  to 
be  that  Henry  W.  Syfrig  is  an  attorney  at  law;  that  he 
was  appointed  as  a  Special  Assistant  to  the  Attorney  Gen¬ 
eral  to  participate  in  this  cause;  that  the  said  Henry 
49  W.  Syfrig  questioned  witnesses  appearing  before 
the  Grand  Jury  in  this  cause;  that  before  the  said 
proceedings  before  the  Grand  Jury  in  this  cause  were  in¬ 
itiated,  the  said  Henry  W.  Syfrig  filed  with  the  foreman 
of  said  Grand  Jury  his  Commission  as  Special  Assistant  to 

the  Attornev  General  to  assist  in  this  cause. 

* 

Comes  now  the  United  States,  by  Leo  A.  Rover,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
for  replication  to  the  fourteenth  plea  in  abatement,  states: 

That  Xugent  Dodds,  is  an  attorney  at  law;  that  the  said 
Nugent  Dodds  was  appointed  a  Special  Assistant  to  the 
Attorney  General  to  participate  in  proceedings  before  the 
Grand  Jury  in  this  cause;  that  before  the  proceedings  be¬ 
fore  the  Grand  Jury  in  this  cause  were  initiated  the  said 
Nugent  Dodds  filed  with  the  foreman  of  the  said  Grand 
Jury  his  Commission  as  Special  Assistant  to  the  Attorney 
General  to  participate  in  this  cause. 

LEO  A.  ROVER, 

United  States  Attorney. 
NEIL  BURKINSHAW, 
Assistant  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 

District  of  Columbia,  ss: 

I,  Neil  Rurkinshaw,  having  been  first  duly  sworn  accord- 
ing  to  law,  on  oath  depose  and  say:  that  I  am  an  Assistant 
United  States  Attorney  in  and  for  the  District  of  Colum- 
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bia;  that  I  have  read  the  foregong  replication  by  Leo 

50  A.  Rover  subscribed;  that  the  matters  and  things 
therein  contained  I  verily  believe  to  be  true. 

NEIL  BURKINSjHAW, 
Assistant  United  States]  Attorney. 

Subscribed  and  sworn  to  before  me  this  8th  iday  of  Octo¬ 
ber,  A.  D.,  1930.  | 

[notarial  seal.]  ALLEN  J.  KROUSE, 

Notary  Piiiblic,  D.  C. 

Replication  of  United  States  to  Fifteenth  Plea  in 

Abatement. 

Filed  Oct.  8,  1930.  I 

*  *  *  #  *  #  j  # 

i 

Comes  now  the  United  States,  by  Leo  A.  Rpver,  United 
States  Attorney  in  and  for  the  District  of  Columbia,  and 
for  replication  to  the  Fifteenth  Plea  in  Abatement  filed 
herein  states: 

The  United  States  lacks  knowledge  or  information  suffi¬ 
cient  to  form  a  belief  as  to  the  allegation  that! on  the  22nd 
day  of  January,  1930,  in  the  City  of  New  York  jand  State  of 
New  York,  at  135  West  23rd  Street  in  said  city,  j  on  premises 
alleged  to  have  been  leased  by  The  F.  H.  Smith  Company, 
a  Delaware  corporation,  certain  books,  records  and  docu¬ 
ments  belonging  to  the  defendant  and  pertaining  to  his 
personal  business  affairs  were  kept,  and  that; among  said 
records  were  certain  bank  books,  cancelled  |  checks,  de¬ 
posit  slips  and  other  papers  pertaining  to  various  of  said 
defendant  ’s  bank  accounts  and  in  particular  j  the  defend¬ 
ant’s  bank  account  at  the  Southern  Marvland ! Trust  Com- 
panv  at  Seat  Pleasant,  Maryland;  or  that  likewise  on  said 
premises  were  certain  books,  records  and  documents 

51  belonging  to  The  F.  H.  Smith  Company  and  to  other 
corporations  pertaining  to  the  business!  and  affairs 

of  said  The  F.  H.  Smith  Company,  and  other  corporations, 
excepting  certain  bond  coupon  books  hereinafter  mentioned, 
which  bond  coupon  books  then  were  on  said  premises. 

The  United  States  denies  that  on  said  22nd  dav  of  Janu- 

r  %/ 

ary,  1930,  two  or  more  Department  of  Justice  agents  work¬ 
ing  under  the  direction  of  Nugent  Dodds,  Special  Assistant 


42 


0.  BRYAN  PTTTS  VS.  UNITED  STATES. 


to  the  Attorney  General  in  charge  of  the  prosecution  of  this 

defendant,  through  stealth,  artifice,  guile,  personation  and 

misrepresentation  gained  admittance  to  said  premises  and 

falsely  stating  themselves  to  be  fire  inspectors,  and  wrong- 

fullv  and  in  violation  of  the  Penal  Law  of  the  State  of  New 
* 

York,  then  and  there  personating  fire  inspectors,  through 
force  and  otherwise  seized  this  defendant's  books,  records 
and  documents  and  in  particular  those  pertaining  to  his 
bank  account  fit  the  Southern  Maryland  Trust  Company, 
or  any  books,  records  and  documents  belonging  to  The  F.  H. 
Smith  Company  or  any  other  corporation;  but  avers  the 
fact  to  be  that  on  or  about  said  22nd  day  of  January,  1930, 
two  Agents  of  the  Bureau  of  Investigation  of  the  Depart¬ 
ment  of  Justice  presented  themselves  to  the  rental  agent 
of  the  premises  at  135  West  23rd  Street,  New  York  City, 
and  requested  information  concerning  the  contents  of  a  loft 
therein  situated,  which  said  loft  said  Agents  had  there¬ 
tofore  been  informed  contained  property  of  The  F.  II.  Smith 
Company  and  was  then  protected  by  an  armed  guard;  and 
that  said  rental  agent  advised  said  Agents  of  the  Bureau 
of  Investigation  that  the  presence  of  such  guard,  at  night, 
in  said  building,  was  contrary  to  the  terms  of  the 
52  lease  under  which  said  loft  was  occupied,  and  re¬ 
quested  said  Agents  to  proceed  with  him  to  said 
loft:  and  that  said  Agents  proceeded  to  said  loft,  at  which 
time  said  rental  agent  advised  said  guard  that  said  Agents 
of  the  Bureau  of  Investigation  were  fire  insurance  in¬ 
spectors.  but  that  said  Agents  of  the  Bureau  of  Investiga¬ 
tion  themselves  made  no  representations  whatsoever  as  to 
their  identity  or  occupation,  nor  did  said  guard  offer  any 
objection  to  said  rental  agent  or  said  Agents  of  the  Bureau 
of  Investigation  entering  said  loft;  but  that  said  guard 
did  admonish1  said  Agents  of  the  Bureau  of  Investigation 
not  to  ton'll  any  of  the  property  in  said  loft;  and  that 
neither  of  said  Agents  touched  any  book,  document,  record 
or  paper  of  any  kind  or  description  in  said  loft ;  nor  did  said 
Agents  of  the  Bureau  of  Investigation  read  or  copy  any 
book,  record,  document  or  paper  in  said  loft,  excepting  that 
the  titles  on  the  covers  of  certain  bound  coupon  books  of 
The  F.  H.  Smith  Investment  Company,  a  corporation,  were 
apparent  to  Agents. 

Further,  the  United  States  denies  that  said  Department 
of  Justice  agents  then  and  there  worked  over  anv  books 
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I 

and  papers  of  any  kind  or  nature  whatsoever,  cprnpiled  any 
information,  or  made  any  copies  of  any  books^  records  or 
documents  belonging  to  this  defendant,  The  F.  H.  Smith 
Company,  or  any  other  corporation  whatsoever;  but  as¬ 
serts  that,  on  the  contrary,  no  books,  records^  documents 
or  papers  of  any  kind  or  description  were  examined  or 
copied  by  said  Agents  of  the  Bureau  of  Investigation. 

Further,  the  United  States  denies  that  Government  rep¬ 
resentatives  were  enabled  to  adduce  the  evidence  submitted 

j 

before  the  grand  .jury  in  support  of  this  indictment 
5b  from  illegally  seized  books,  records  and  documents 
or  from  any  sources,  clues  and  leads  obtained  there- 
from  as  to  the  business  affairs  of  the  defendant,  The  F.  H. 
Smith  Company,  or  any  other  corporation,  or  that  clues  and 
leads  were  so  obtained  or  used  as  a  basis  of  jthe  Govern¬ 
ment's  pursuit  of  information  and  records  fronji  the  South¬ 
ern  Maryland  Trust  Company  and  from  other  banks  in  the 
City  of  Washington;  and  further  denies  that  any  illegally 
seized  books,  records  and  documents  were  workied  over  and 
the  indictment  found  upon  information  gleaned  therefrom; 
and  further  denies  that  there  was  not  sufficient  evidence 

I 

from  independent  sources  to  justify  the  indictment,  and 
that  any  illegal  search  and  seizure,  or  clues  apd  leads  de¬ 
rived  therefrom,  enabled  the  Special  Assistant  to  the  At¬ 
torney  General  to  obtain  the  indictment. 

And  the  United  States  further  denies  that  ajnv  evidence 
of  any  kind,  nature  or  description  was  procured  from  said 
premises  and  used  as  a  basis  for  any  indictment  of  any  of 
the  several  defendants  herein,  or  that  any  evidence  pro¬ 
cured  from  said  premises  was  used  for  or  became  a  clue  or 
lead  to  evidence  presented  to  the  grand  jury  that  returned 
the  indictment  in  this  cause,  and  further  denies  that  said 
indictment  was  based  upon  any  evidence  procured  or  de¬ 
rived  in  the  manner  and  by  the  means  set  forth  in  said  plea. 

Answering  further,  the  United  States  avers  that,  con¬ 
trary  to  the  allegations  made  in  said  plea,  thejelues,  leads 
and  information  upon  which  its  attorneys  and  agents  based 
their  preliminary  investigation  and  all  grand  jury  presenta¬ 
tions,  were  obtained  in  the  manner  and  from  dhe  sources 
following,  that  is  to  say: 

54  On  or  about  December  28,  1929,  Agents  of  the  De¬ 
partment  of  Justice  were  informed  by  an  ex-em¬ 
ployee  of  The  F.  H.  Smith  Company  that,  if  certain  books 
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of  said  The  F.  H.  Smith  Company  could  be  found  they 
would  disclose  that  a  huge  portion  of  the  assets  of  said 
The  F.  IT.  Smith  Company  had  been  embezzled  by  the  de¬ 
fendants  in  this  cause  and  that  such  embezzlements  had  in 
part  been  accomplished  by  the  illegal  transfer  of  funds 
from  rl'he  F.  H.  Smith  Company’s  checking  account  at  the 
Commercial  National  Bank,  of  Washington,  to  the  personal 
bank  account  of  G.  Bryan  Pitts  at  the  Southern  Maryland 
Trust  Company,  of  Seat  Pleasant,  Maryland,  and  that  he, 
the  informer,  personally  knew  the  facts  concerning  such 
transfer  of  funds.  Thereupon,  Agents  of  the  Department 
of  Justice  proceeded  to  said  Southern  Maryland  Trust 
Company's  banking  house  and  there  learned  that  the  bank’s 
ledger  sheets  covering  Pitts’  personal  account  had  been 
abstracted  and  could  not  be  found,  and  Agents’  investiga¬ 
tion  disclosed  that  said  Pitts  had  procured  an  officer  of  the 
bank  to  deliver  said  ledger  sheets  to  said  Pitts,  and  that 
said  Pitts  had  refused  to  return  them. 

At  divers  times  between  November  1,  1929,  and  April  1, 
1930,  Agents  of  the  Department  of  Justice  were  informed 
by  various  of  the  ex-employees  of  said  The  F.  H.  Smith 
Company  that  approximately  fifty  trunks  full  of  records 
and  documents  had  been  removed  from  the  vaults  of  the 
said  company  at  night  and  had  been  concealed  or  destroyed, 
and  that,  among  such  books,  were  those  that  disclosed  the 
details  of  those  transactions  heretofore  referred  to  as 
embezzlements. 

55  On  or  about  February  25,  1930,  an  ex-employee  of 
said  The  F.  H.  Smith  Company  recited  to  Agents  of 
the  Department  of  Justice  the  details  of  a  great  number  of 
embezzlements  alleged  to  have  been  accomplished  through 
the  use  of  The  F.  H.  Smith  Company  account  at  the  Com¬ 
mercial  National  Bank  of  Washington,  and  the  personal  ac¬ 
count  of  G.  Bryan  Pitts  at  the  Southern  Maryland  Trust 
Company.  This  disclosure  resulted  in  an  examination  of 


all  of  said  Pitts’  deposit  slips  at  said  Southern  Maryland 
Trust  Company,  and  in  the  examination  of  numerous  wit¬ 
nesses,  and  divers  items  of  evidence,  whereupon  it  became 
apparent  that  said  Pitts  had  lately  deposited  to  his  per¬ 
sonal  account  more  than  a  million  dollars  of  money  taken 
in  great  part  from  the  checking  account  of  said  The  F.  H. 
Smith  Company  with  said  Commercial  National  Bank, 
largely  on  checks  drawn  payable  to  “cash”;  and  thereafter 
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divers  informants  advised  said  Agents  that  such  items  were 
falsely  charged  on  the  books  of  said  The  F.  II.  Smith  Com¬ 
pany  to  divers  accounts  with  the  latter’s  customers. 

Further,  that  having  obtained  the  above  mentioned  clues, 
leads  and  information  in  the  manner  and  by  thb  means  set 
forth  in  the  three  paragraphs  last  preceding,  |  and  divers 
other  clues  and  leads  from  divers  other  sources,;  and  having 
investigated  the  matters  and  things  disclosed,;  stated  and 
alleged  by  the  divers  persons  therein  mentioned,  and  by 
divers  other  persons,  more  than  forty  witnesses  were  sub¬ 
poenaed,  appeared  and  were  examined  before!  the  grand 
jury  of  this  District  and  there  testified  and  produced  evi¬ 
dence  concerning  each  and  every  of  the  |  allegations 

56  of  said  indictment. 

LEO  A.  ROVER,  ; 

United  States  Attorney. 

NEIL  BURKIN  SHAW, 

Asst.  United  States  Attorney. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 

I 

District  of  Columbia,  ss: 

Neil  Burkinshaw,  being  first  duly  sworn,  deposes  and 
says  that  he  has  read  the  foregoing  replication  by  him  sub¬ 
scribed  and  that  the  matters  and  things  set  forth  therein 
are  of  his  own  knowledge  true  and  those  stated  dn  informa¬ 
tion  he  verily  believes  to  be  true. 

NEIL  BURKINSHAW, 

Asst.  U.  S.  Attorney. 

I 

Subscribed  and  sworn  to  before  me  this  eighth  day  of 
October,  A.  D.  1930. 

[notarial  seal.]  ALLEN  J.  KROLjSE, 

Notary  Public,  D.  C. 

I 

57  Copy  of  Original  Letter  of  Appointment  \of  Nugent 

Dodds. 

i 

Filed  October  13,  1930.  I 

United  States  of  America,  Department  of  Justice. 

Washington,  D.  C.,  October;  9,  1930. 

Pursuant  to  Section  8S2  of  the  Revised  Statutes,  I 
hereby  certify  the  annexed  photostatic  copies;  are  true 
copies  of  the  original  letter  of  appointment  of  October  9, 
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1930,  retaining  Nugent  Dodds,  Esq.,  as  Special  Assistant  to 
the  Attorney  General  in  the  case  of  United  States  v.  G. 
Bryan  Pitts,  and  the  oath  of  office  executed  in  connection 
therewith,  on  file  in  this  Department. 

In  witness  whereof  I  have  hereunto  set  mv  hand,  and 
caused  the  seal  of  the  Department  of  Justice  to  be  affixed, 
on  the  dav  and  vear  first  above  written. 

[seal.]  '  CHARLES  P.  SISSON, 

Assistant  Attorney  General. 

5S  Department  of  Justice,  Office  of  the  Attorney  Gen¬ 
eral,  Washington,  D.  C. 

October  9,  1930. 

Nugent  Dodds,  Esq., 

Department  of  Justice, 

Washington,  D.  C. 

Sir: 

You  are  hereby  specially  retained  as  a  Special  Assistant 
to  the  Attorney  General,  under  authority  of  the  Depart¬ 
ment  of  Justice,  to  assist  in  the  trial  of  the  case  or  cases 
growing  out  of  the  proceedings  and  matters  hereinafter 
mentioned  in  which  the  Government  is  interested,  and  in 
that  connection  you  are  specifically  directed  to  conduct,  in 
the  District  of  Columbia,  and  in  any  other  judicial  district 
wherein  the  jurisdiction  thereof  lies,  any  kind  of  legal  pro¬ 
ceeding,  civil  or  criminal,  including  grand  jury  proceedings, 
and  proceedings  before  committing  magistrates,  which  dis¬ 
trict  attorneVs  are  authorized  bv  law  to  conduct. 

••  * 

The  Department  is  informed  that  one  G.  Bryan  Pitts, 
formerly  an  officer,  agent  and  employee  of  the  F.  Ii.  Smith 
Company,  a  corporation,  has  violated  Section  76,  Title  6, 
of  The  Code  of  the  District  of  Columbia,  and  other  sections 
of  The  Code  of  the  District  of  Columbia,  and  divers  sec¬ 
tions  of  the  Criminal  Code  of  the  United  States,  in  connec¬ 
tion  with  the  conduct  of  the  business  of  said  The  F.  H. 
Smith  Company,  and  in  connection  with  the  conduct  of  the 
business  of  divers  other  corporations  heretofore  engaged 
in  business  in  said  District  of  Columbia,  and  engaged  in  and 
doing  business  in  other  parts  of  the  United  States. 

Please  execute  and  return  the  enclosed  oath  of  office. 

Respectfullv, 

WILLIAM  D.  MITCHELL, 

Attorney  General. 


G.  BBYAN  PITTS  VS.  UNITED  STATES 


47 


59  I,  Nugent  Dodds  do  solemnly  swear  that  I  will 
support  and  defend  the  Constitution  of;  the  United 

States  against  all  enemies,  foreign  and  domeistic;  that  I 
will  bear  true  faith  and  allegiance  to  the  same  5  that  I  take 
this  obligation  freely,  without  any  mental  reservation  or 
purpose  of  evasion ;  and  that  I  will  well  and  faithfully  dis¬ 
charge  the  duties  of  the  office  of  Special  Assistant  to  the 
Attorney  General  of  the  United  States,  in  connection  with 
the  grand  jury  proceedings,  prosecution  and  trial  of  alleged 
violation  of  section  76,  Title  6,  of  the  Code  of  the  District 
of  Columbia,  and  of  other  sections  of  said  Code  of  the  Dis¬ 
trict  of  Columbia,  and  of  the  Criminal  Code  of  the  United 
States,  on  the  part  of  G.  Bryan  Pitts,  in  conhection  with 
the  conduct  of  the  business  of  The  F.  Ii.  Smith  Company, 
a  corporation,  and  other  corporations,  on  which;  I  am  about 
to  enter:  So  help  me  God. 

(Sign  here :)  NUGENT!  DODDS. 

Where  born  (State  only)  Michigan. 

Date  of  birth:  June  17th,  1887.  I 

Whence  appointed:  State,  Michigan;  County,  Isabella; 
Congressional  District,  10th. 

Date  of  entry  upon  duty:  October  9,  1930. 

Residence:  Washington,  I).  C. 

Subscribed  and  sworn  to  before  me  this  9th  |  day  of  Oc¬ 
tober,  A.  D.  1930. 

[seal.]  WM.  H.  CHURCHWELL, 

Notary  Public. 

60  Supreme  Court  of  the  District  of  Columbia. 

Tuesday,  October!  14,  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Hitz,  presiding. 

#  #  *  *  #  *  i  # 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendants  in  proper  person,  according  to  tlffiir  recogni¬ 
zances,  the  defendant  Pitts,  the  defendant  Anadale  and  the 
defendant  Edwards  bv  their  attorneys  Wilton  J.  Lambert, 
Rudolph  H.  Yeatman,  Frank  J.  Raichle  and  Edward  Pol¬ 
and,  Esquires,  the  defendant  Henry  by  his  attorney  Harry 
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Barger,  Esquire;  whereupon  the  defendants’  pleas  in  abate¬ 
ment  coming  on  to  be  heard,  there  comes  a  jury  of  good  and 
lawful  persons  of  the  District  of  Columbia,  to-wit:  Harry 
C.  McFate,  Jri,  George  A.  Kieney,  Jr.,  Samuel  C.  Watkins, 
Milburn  T.  Zirkle,  Elmer  H.  Bailey,  Jr.,  Robert  H.  Park- 
hurst,  Mrs.  Blanche  Randall,  Gloster  E.  Roberts,  Robert 
C.  Towles,  Thomas  B.  Thatcher,  Oscar  F.  Ellis,  Charles  T. 
Jones,  who,  being  sworn  to  well  and  truly  try  the  pleas  in 
abatement  herein,  are  respited  until  the  meeting  of  the 
Court  tomorrow. 

Wednesday,  October  15,  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Hitz,  presiding. 

******* 

Come  again  the  parties  aforesaid,  in  manner  as  afore¬ 
said,  and  the  same  jury  that  was  respited  yesterday ;  where¬ 
upon  said  jury  after  hearing  further  of  the  evidence 
61  are  respited  until  the  meeting  of  the  Court  tomorrow. 

Thursday,  October  16,  A.  D.  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Hitz,  presiding. 

Come  again  the  parties  aforesaid,  in  manner  as  afore¬ 
said,  and  the  same  jury  that  was  respited  in  this  case  yes¬ 
terday;  whereupon  said  jury  after  hearing  further  of  the 
evidence  are !  respited  until  the  meeting  of  the  Court  to¬ 
morrow. 

Friday,  October  17, 1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Hitz,  presiding. 

******* 

Come  again  the  parties  aforesaid,  in  manner  as  afore¬ 
said,  and  the1  same  jury  in  this  case  that  was  respited  yes¬ 
terday;  whereupon  said  jury  upon  their  oath  by  direction 
of  the  Court  find  the  issues  of  fact  upon  each  plea  in  abate¬ 
ment  of  the  defendants  favorable  to  the  Government,  to 
which  action  each  defendant  by  his  attorney  prays  an  ex¬ 
ception  which  is  noted. 
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Demurrer. 

I 

I 

Filed  Oct.  20, 1930.  | 

#*##*#!* 


Now  come  the  defendants,  G.  Bryan  Pitts,  G.  Elbert  Ana- 
dale  and  John  H.  Edwards,  Jr.,  and  say  that  the  indictment 
hereinbefore  returned  against  them  in  the  above-entitled 
matter  is  bad  in  substance  for  the  following  reasons : 

62  1.  That  the  said  indictment  and  each  and  every 

•/ 

count  thereof  is  vague,  indefinite  and  uncertain  in 
its  allegations  and  fails  to  describe  the  offenses  charged 
with  reasonable  particularity  so  that'  the  defendants  may 
intelligently  prepare  their  defense,  procure  Vitnesses  and 
make  proper  defense  to  the  charges  preferred  lagainst  them, 
and  fails  to  comply  with  the  Sixth  Amendment  to  the  Con¬ 
stitution  of  the  United  States  in  that  it  does  hot  inform  the 
defendants  of  the  nature  and  cause  of  the  accusation  against 
them. 

2.  That  the  said  indictment  and  each  and  every  count 
thereof  relates  to  the  taking  away  and  concealing  of  certain 
books,  records,  checks,  and/or  papers  belonging  to  the  F.  H. 
Smith  Company,  which  are  not  sufficiently  described  or 
identified  in  each  of  the  said  counts  referred  to  as  to  enable 
the  defendants  to  intelligently  prepare  their  (defense  or  to 
advise  the  defendants  of  the  nature  and  character  of  the 
charge  which  they  are  expected  to  meet  at  the  trial. 

3.  That  the  said  indictment  and  each  and1  every  count 
thereof  is  so  vague,  indefinite  and  uncertain,  in  that  it  fails 
to  inform  the  defendants  or  to  show  how  the;  taking  away 
and  concealing  of  any  of  the  books,  papers,;  records  and 
documents  generally  described  in  the  said  indictment  and 
each  and  every  count  thereof  would  defraud  or  injure  the 
F.  H.  Smith  Company  and  the  other  corporations  and  per¬ 
sons  mentioned  in  each  of  the  counts  of  thcj  said  indict¬ 
ment. 


4.  That  under  the  law  in  force  at  the  time  df  the  alleged 
conspiracy  and  the  alleged  offenses  charged  in  counts  two, 
three  and  four  of  the  said  indictment  it  was  not  alleged  in 

i 
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the  said  indictment  or  in  any  count  thereof,  that  there 
63  was  any  duty  or  obligation  imposed  upon  the  said 
defendants  whereby  the  books,  records,  documents 
and  papers  generally  mentioned  in  each  count  of  the  said 
indictment  should  be  maintained  by  them  and  preserved 
for  the  said  F.  H.  Smith  Company  and  the  other  corpora 
tions  and  persons  mentioned  in  each  count  of  the  said  in¬ 
dictment. 

5.  That  the  Said  indictment  and  each  and  every  count 
thereof  fails  to  allege  how  or  in  what  manner  the  books, 
records,  documents  and  papers  mentioned  in  each  count  of 
the  said  indictment  would  preserve  the  estates  or  rights  of 
the  said  F.  H.  Smith  Company  and  the  other  corporations 
and  persons  mentioned  in  each  count  of  the  said  indict¬ 
ment. 

6.  That  the  said  indictment  and  each  and  every  count 
thereof  is  so  vague,  indefinite  and  uncertain  as  to  fail  to 
inform  the  defendants  whether  the  offenses  charged  in  each 
count  thereof  are  embezzlement  by  an  agent,  attorney,  clerk 
or  servant;  larceny;  lareency  after  trust;  false  jiretences; 
taking  away  or  concealing  writings;  malicious  burning  or 
destruction,  etc.,  of  movable  property;  or  stealing  or  injur¬ 
ing  books,  etc.,  as  each  of  these  offenses  is  defined  by  the 

■  Code  of  Law  for  the  District  of  Columbia. 

7.  The  first  count  of  the  said  indictment  alleges  the  com¬ 
mission  of  overt  acts  in  such  an  indefinite  and  uncertain 
manner  as  to  fail  to  show  how  anv  of  such  overt  acts  in  anv 
way  relate  to  or  tend  to  affect  the  object  of  the  conspiracy 


charged. 

8.  That  the  first  count  of  the  said  indictment  alleges  the 
commission  of  one  hundred  offenses  against  the  United 
States  and  fails  to  sufficiently  describe  the  said  one  hundred 
offenses  with  any  degree  of  particularity  so  as  to 
64  enable  the  defendants  to  prepare  their  defense. 

9.  That  the  said  indictment  and  each  and  every 
count  thereof  is  so  vague,  indefinite  and  uncertain  in  its 
allegation  of  any  offenses  charged  to  have  been  committed 
by  these  defendants  that  it  would  be  impossible  for  the  said 
defendants  to  interpose  a  plea  of  former  jeopardy  in  the 
event  of  a  subsequent  trial  upon  another  indictment  pre¬ 
ferred  against  them  upon  any  of  the  same  alleged  offenses 
charged. 
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10.  That  the  indictment  and  each  and  every  count  thereof 
is  bad  for  other  reasons  apparent  upon  its  face. 

WILTON  J.  LAMBERT, 

FRANK  G.  RAICHLE, 
RUDOLPH  H.  YEAjTMAN, 
Attorneys  for  the  Defendants. 

To  Nugent  S.  Dodds,  Special  Assistant  to  [the  Attorney 
General;  Leo  A.  Rover,  United  States  Attorney  for  the 
District  of  Columbia :  i 

Take  notice  that  the  foregoing  demurrer !  of  G.  Bryan 
Pitts,  C.  Elbert  Anadale  and  John  H.  EdwarJs,  Jr.,  to  the 
indictment  in  Criminal  Case  No.  49,302  has  been  tiled  this 
20th  day  of  October,  1930,  and  that  the  same  will  be  pre¬ 
sented  to  the  Justice  presiding  at  the  Criminal  Term  of  the 
Supi’eme  Court  of  the  District  of  Columbia!  at  a  time  of 
which  you  will  be  given  due  notice  thereafter,  j 

WILTON  J.  LAMBERT. 
FRANK  G.  RAICHLE, 
RUDOLPH  H.  Y[E  ATM  AN. 

65  Motion  of  Defendants ,  G.  Bryan  Pitts,  0.  Elbert  Ana- 
dale,  and  John  H.  Edwards,  Jr.,  to  Quash  the  In¬ 
dictment.  | 

Filed  October  20,  1930.  I 


I 

Now  come  the  defendants,  G.  Bryan  Pitts,  C.  Elbert 
Anadale  and  John  E.  Edwards,  Jr.,  by  their  attorneys,  and 
move  the  court  to  quash  the  indictment  returned  against 
them  and  each  and  every  count  thereof,  and  for  reasons 
therefor  sav:  i 

•'  I 

1.  That  the  said  indictment  joins  in  several  cpunts  several 
distinct  and  unrelated  offenses,  in  that  there  is  nothing  to 
show  that  the  transactions  named  in  anv  of  thb  four  counts 

i 

of  the  said  indictment  are  in  anv  wav  related  to  the  same 

*  * 

transactions  or  connected  together  or  related;  to  the  same 
classes  of  offenses  which  may  be  properly  joiried;  and  that 
therefore  there  is  a  misjoinder  of  counts.  j 

2.  That  the  said  indictment  joins  in  several  counts  several 

distinct  and  unrelated  offenses,  in  that  the!  first  count 
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charges,  or  attempts  to  charge,  separate  conspiracies  to 
embezzle  money  and  to  take  away  and  conceal  various  books 
and  papers,  and  counts  numbered  two,  three  and  four  charge 
or  attempt  to  charge,  the  concealing  and  taking  away  of 
distinct  and  different  books  and  papers  not'  connected  with 
the  transactions  set  forth  in  the  first  count;  and  that  there¬ 
fore  there  is  a  misjoinder  of  counts. 

3.  That  under  Section  915  of  the  Code  of  Law  for  the  Dis¬ 
trict  of  Columbia  there  is  a  misjoinder  of  each  and  every 
count  of  the  indictment. 

4.  That  count  number  one  of  the  indictment  charges,  or 
attempts  to  charge,  the  defendants  with  a  conspiracy  to 

commit  the  crime  of  embezzlement  as  defined  in  Sec- 
66  tion  834  of  the  Code  of  Law  for  the  District  of  Co¬ 
lumbia,  and  also  charges,  or  attempts  to  charge,  the 
defendants  with  a  conspiracy  to  take  away  and  conceal 
writings  in  violation  of  the  Code  of  Law  for  the  District 
of  Columbia,  and  that  therefore  the  first  count  of  the  in¬ 
dictment  is  duplicitous  in  that  it  charges,  or  attempts  to 
charge,  the  commission  of  two  separate  and  distinct  con¬ 
spiracies  not  properly  joined  in  the  same  count. 

5.  That  the  first  count  of  the  indictment  charges,  or  at¬ 
tempts  to  charge,  conspiracy  to  embezzle  money  in  viola¬ 
tion  of  Section  834  of  the  Code  of  Law  for  the  District  of 
Columbia,  and  also  charges,  or  attempts  to  charge,  the  de¬ 
fendants  with  the  commission  of  the  substantive  offense  of 
embezzling  monev.  as  defined  bv  Section  834  of  the  Code  of 
Law  for  the  District  of  Columbia,  and  that  therefore  the 
first  count  of  the  indictment  is  duplicitous  in  that  it  charges, 
or  attempts  to  charge,  the  commission  of  two  separate  and 
distinct  offenses,  not  properly  joined  in  the  same  count. 

6.  That  couht  number  three  of  the  indictment  charges, 
or  attempts  to  charge,  the  defendants  with  the  substantive 
offense  of  embezzlement,  as  defined  in  Section  834  of  the 
Code  of  Law  for  the  District  of  Columbia,  and  also  charges, 
or  attempts  to  charge,  the  defendants  with  a  substantive 
offense  of  taking  away  and  concealing  writings  in  violation 
of  the  Code  of  Law  for  the  District  of  Columbia,  and  that 
therefore  the  first  count  of  the  indictment  is  duplicitous  in 
that  it  charges,  or  attempts  to  charge,  the  commission  of 
two  separate  and  distinct  offenses,  not  properly  joined  in 
the  same  count. 
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7.  That  the  charge  of  conspiracy  is  improperly  made  in 
(lie  said  indictment  and  is  made  solely  forj  the  purpose  of 
enlarging  the  scope  of  the  testimony  to  be  offered  at  the 

trial  and  to  cause  a  relaxing  of  the  rules  of  pleading 
07  and  the  rules  of  evidence  in  order  to  permit  proof 
establishing  an  atmosphere  of  guilt  not  otherwise 
competent  upon  the  trial  of  the  substantive  ioffenses  sought 
to  be  charged  in  counts  numbered,  two,  three  and  four  of 
the  indictment. 

8.  That  the  charge  of  conspiracy  is  improperly  made  in 

the  said  indictment  and  is  made  for  the  purpose  of  enabling 
the  Government  to  introduce  at  the  trial  evidence  and  tes- 
timony  relating  to  the  transactions  of  the  defendant  barred 
by  the  Statute  of  Limitations  and  to  permit  such  alleged 
proof  to  be  given  in  evidence  when  it  wobld  not  be  com¬ 
petent  upon  the  trial  of  the  substantive  offenses  sought  to 
be  charged  in  counts  numbered  two,  three  and  four  of  the 
indictment.  j 

9.  That  the  charge  of  conspiracy  is  improperly  made  in 
the  said  indictment  and  is  made  solely  for|the  purpose  of 
being  able  to  introduce  testimony  at  the  trial  tending  to 
show  a  preconcert  of  plan  when  such  evidence  would  not 
be  competent  on  the  trial  of  the  substantive  offenses  sought 
to  be  charged  in  counts  numbered  two,  three  and  four  of 
the  indictment,  showing  mere  alleged  joint  action  of  the 
defendants. 

10.  That  each  and  every  count  of  the  said  indictment  is 

bad  for  duplicity  in  that  each  count  charges,’;  or  attempts  to 
charge,  the  defendants  and  each  of  them  with  a  violation 
of  more  than  one  offense  under  the  Code  <j>f  Law  for  the 
District  of  Columbia.  I 

‘Wherefore  these  defendants  respectfully  j  pray  that  this 
indictment  be  quashed  and  held  for  naught. 

WILTON  J.  LAMBERT. 
FRANK  G.  RAjtCHLE. 
RUDOLPH  H.  jYEATMAN. 

08  Motion  for  Bill  of  Particular js. 

Filed  October  27,  1930.  j 

#  *  *  *  *  4  * 

Now  come  the  defendants,  G.  Bryan  Pitts,  C.  Elbert 
Anadale  and  John  II.  Edwards,  Jr.,  by  their  attorneys, 
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'Wilton  J.  Lambert,  Frank  G.  Raichle  and  Rudolph  H.  Yeat- 
man,  and  respectfully  request  the  Court  for  an  order  di- 
recting  Xugcnt  Dodds,  Special  Assistant  to  the  Attorney 
General  of  the  United  States,  and  Xeil  Burkinshaw,  As¬ 
sistant  United  States  Attorney  in  and  for  the  District  of 
Columbia,  to  furnish  to  the  defendants  a  Bill  of  Particulars 
in  the  above-entitled  cause  and  for  reasons  therefor  assign 
as  follows : 

That  the  said  indictment  and  each  and  every  count 
thereof  is  so  vague,  indefinite  and  uncertain  that  the  de¬ 
fendants  are  entitled  to  the  following  information  and  data 
that  was  omitted  in  each  and  every  count  thereof  in  order 
that  they  will  be  sufficiently  apprized  of  the  nature  and 
the  cause  of  the  accusations  against  them;  and  to  enable 
them  to  intelligently  prepare  their  defense,  procure  wit¬ 
nesses  and  make  proper  defense  to  the  alleged  charges 
preferred  against  them  in  said  indictment. 

69  First  Count. 

1.  The  date  or  dates  when,  the  place  or  places  where  the 
defendants  did  conspire,  combine,  confederate  and  agree 
together  to  commit  one  hundred  offenses  against  the  United 
States,  and  who  was  present,  and  the  manner  and  the  means 
by  which  the  alleged  conspiracy  came  into  existence. 

2.  The  dates  when  and  the  places  where  and  by  what  au- 
thoritv  and  in  what  manner  and  bv  what  means  the  dc- 
fondants  did  have  possession  or  were  in  control  of  the 
moneys,  funds1  and  credits  of  the  F.  II.  Smith  Company. 

3.  The  names  and  addresses  of  the  apartment  houses, 
hotels  and  office  buildings  in  the  cities  of  Washington, 
I).  C.,  Philadelphia,  Pa.,  Pittsburgh,  Pa.,  Buffalo,  Xew 
York,  referred  to  in  the  first  count  of  said  indictment. 

4.  The  names  and  the  nature  of  the  diverse  issues  of 
bonds  and  the  dates  when  and  the  places  where  the  same 
came  into  the  possession  or  under  the  control  of  the  F.  H. 
Smith  Company,  and  the  names  and  addresses  of  divers 
other  corporations  that  are  alleged  to  have  been  the  own¬ 
ers  of  land  upon  which  apartment  houses,  hotels  and  office 
buildings  had  been  or  were  about  to  be  constructed. 

5.  The  names  and  addresses  of  individual  bond  purchas¬ 
ers,  the  time  and  the  place  of  such  purchase,  the  nature 
and  the  issue  and  the  amount  of  such  purchase. 
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6.  The  names  and  addresses  of  the  purchasers  of  pre¬ 
ferred  stock  of  the  F.  H.  Smith  Company,  the  time  and 
the  place  and  the  amount  of  each  purchase.  ! 

7.  The  names  and  the  nature  of  “in  each  instance  an 
issue  of  bonds  would  and  did  come  into  thej  possession  of 

the  F.  II.  Smith  Company”,  the  dates;  when  and  the 

70  places  where  and  in  what  manner  and  by  what  means 
said  bonds  came  into  the  possession!  of  the  F.  II. 

Smith  Company. 

8.  The  names  and  addresses  of  the  corporations,  the  dates 
when  and  the  amounts  thereof  that  the  “Corresponding 
credit  accrued”  and  the  name  or  names  of !  such  book  or 
books  in  which  such  credit  was  entered  and  posted  by  the 
F.  IT.  Smith  Company. 

9.  The  time  and  the  amounts  of  the  “subsequent  items  of 
debit  and  credit,  purporting  to  record  such  transactions  as 
reduced  or  increased  the  credit  balance  with  said  F.  II. 
Smith  Company  of  each  of  those  corporations  that  had  so 
issued  bonds”,  the  nature  of  such  transactions,  the  times 
theerof  and  the  person  or  persons  with  whop)  such  trans¬ 
actions  were  made  as  reduced  or  increased  the  credit  bal¬ 
ance  of  those  corporations  with  whom  the;F.  H.  Smith 
Company  had  credit  accounts. 

10.  The  name  or  names  of  such  book  or  bj>oks  in  which 

such  debit  and  credit  entries  would  be  Recorded  and 
whether  or  not  those  books  are  the  only  meanjs  of  establish¬ 
ing  tin1  transactions  that  the  credit  and  debit  entries  re¬ 
lated  to.  | 

31.  "What  value  is  debit  and  credit  entry  tjo  the  officers, 
agents,  attorneys,  employees,  stockholders  and  creditors 
of  the1  F.  II.  Smith  Company  if  such  debit  and  credit  entry 
is  supported  and  can  be  supported  by  collateral  records? 

12.  All  correspondence,  memoranda,  data,  Concerning  or 
relating  to  any  debit  or  credit  entry  in  such  book  of  ac¬ 
count  as  is  alleged  to  be  a  record  of  great j  value  to  the 
F.  11.  Smith  Company,  its  officers,  agents,  attorneys,  em¬ 
ployees,  stockholders  and  creditors. 

71  13.  The  manner  and  the  means  in  which  debit  and 
credit  entries  would  be  a  record  of  great!  value  to  “the 

numerous  persons  who  had  purchased  bonds  isjsued  by  other 
corporations”.  j 

14.  In  what  manner  would  the  debit  and  Credit  entries 
be  a  record  of  great  value  to  any  corporation!  whose  bonds 
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the  F.  II.  Smith  Company  had  so  obtained,  or  to  the  officers, 
agents,  attorneys,  stockholders  and  creditors  of  such  cor¬ 
porations. 

15.  The  name  of  the  book  or  the  names  of  the  books 
maintained  by  those  other  corporations  with  whom  the 
F.  H.  Smith  Company  engaged  in  financial  transactions, 
as  alleged  on  page  3  of  the  First  Count  of  said  indict¬ 
ment. 

16.  The  names  and  addresses  of  those  corporations  whose 
bonds  the  F.  II.  Smith  Company  had  obtained  and  the  name 
or  names  of  the  book  or  books  of  each  such  respective  cor¬ 
poration  that  contained  entries  of  the  financial  obligations 
between  such  corporation  and  the  F.  H.  Smith  Company. 

17.  The  place  or  places  where,  the  date  or  dates  when, 
the  name  or  names  of  the  bank  or  banks  and  the  amount 
or  amounts  of  the  “divers  checks,  drafts  and  bills  of  ex¬ 
change  of  the  F.  H.  Smith  Company”  that  were  alleged 

to  have  been  used  bv  said  defendants. 

*■ 

IS.  The  manner  and  the  means  that  the  said  defendants 
used  in  obtaining  and  transferring  moneys,  funds  and 
credits  of  the  F.  II.  Smith  Company,  as  alleged  on  page  3 
of  said  indictment. 

19.  The  name  or  names  of  the  bank  or  banks  in  the  City 
of  Washington,  District  of  Columbia,  the  name  or  names 
of  the  bank  or  banks  in  the  cities  in  the  United  States  in 
which  the  F.  H.  Smith  Company  had  money,  funds 
72  and  credits  on  deposit. 

20.  The  date  when  and  the  places  where,  the 
amount  and  the  name  of  the  bank,  the  name  of  the  payee 
of  each  such  respective  check,  draft  or  bill  of  exchange  that 
was  returned  to  the  F.  II.  Smith  Company  as  being  paid 
bv  said  alleged  bank  or  banks. 

21.  The  names  of  the  divers  books,  the  names  and  de¬ 
scription  of  the  debit  slips,  the  names  of  the  journal  vouch¬ 
ers,  the  description  of  “other  records,  memoranda  and 
data”,  the  transactions  to  which  they  relate,  as  alleged  on 
page  4,  lines  6,  7,  8,  and  9. 

22.  The' names  and  addresses  of  “divers  other  corpora¬ 
tions  and  persons”  referred  to  on  page  4,  lines  13  and  14. 

23.  The  place  or  places  where,  the  date  or  dates  when, 
the  manner  and  the  means  by  which  defendants  are  al¬ 
leged  to  have  conspired  to  wrongfully  convert  to  their  own 
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use  and  embezzle  in  each  of  95  cases  a  sum  of  monev  be- 

* 

longing  to  said  F.  H.  Smith  Company. 

24.  The  dates  when  and  the  places  where  and  by  what 
authority  and  in  what  manner  and  by  what  means  the  de¬ 
fendants  did  have  possession  or  were  in  control  of  the 
moneys,  funds  and  credits  of  the  F.  H.  Smith  Company,  as 
alleged  on  page  4,  lines  19,  20,  21  and  22. 

25.  The  names  and  addresses  of  “those  divers  other  cor¬ 
porations”  (page  4,  line  25)  with  which  the  said  F.  H. 
Smith  Company  would  be  and  was  having  dealings. 

26.  The  names  and  addresses  of  “those  other  corpora¬ 
tions”,  page  4,  line  29. 

27.  The  date  or  dates  when,  the  plajce  or  places 
73  where,  the  manner  and  the  means  and  which  of  said 
defendants  in  each  of  the  95  cases  alleged  on  page 


5,  line  3,  was  to  wrongfully  convert  to  his  or  their  use  and 
the  amount  thereof  that  was  to  be  embezzled  jin  each  par¬ 
ticular  instance  from  moneys  belonging  to  thje  said  F.  H. 
Smith  Company. 

28.  The  date  or  dates  when,  the  names  and  addresses  of 
“those  other  corporations”  and  which  of  the  said  defend¬ 


ants  was  to  wrongfully  and  fraudulently  charge  to  a  credit 
account  the  name  or  names  on  the  book  or  books  in  which 


such  debit  entrv  was  made  and  each  individual  amount 

* 

thereof  in  each  of  the  95  cases  alleged  on  page|5,  lines  9,  10 

and  11. 


29.  The  date  or  dates  when,  the  place  or  places  where, 
the  manner  and  the  means  by  which  the  defendants  con¬ 
spired  to  corruptly  conceal  the  alleged  embezzlements  and 
to  take  away  certain  books,  records,  debit  slipjs,  tiles,  jour¬ 
nal  vouchers,  etc.,  and  who  was  present. 

30.  The  dates,  the  places,  the  amounts,  the! manner  and 
the  means  of  the  “divers  other  embezzlements,  divers  ab¬ 
stractions,  fraudulent  misapplications  of  great  sums  of 
moneys,  funds  and  credits  of  the  F.  H.  Smith  Company” 
and  bv  which  of  the  said  defendants,  if  anv. 

31.  The  names  and  description  and  an  outliije  of  the  con¬ 
tents  of  the  books,  records,  accounts  and  papers,  as  alleged 
on  page  5,  line  15. 

32.  The  names  and  addresses  of  the  “divejrs  other  cor¬ 
porations,”  as  alleged  on  page  5,  line  19,  from  whom  the 
defendants  are  alleged  to  have  conspired  to  ebneeal  divers 
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omhczzlemenls,  divers  abstractions  and  fraudulent  misap¬ 
plications  of  moneys,  funds  and  credits. 

74  33.  The  date  or  dates  when  and  the  place  or  places 
where  the  defendants  conspired  to  injure  and  de¬ 
fraud  the  said  F.  II.  Smith  Company  and  divers  other  cor¬ 
porations  and  persons  to  the  grand  jurors  as  yet  unknown, 
as  alleged  on  page  5,  lines  21,  22,  23  and  24. 

34.  The  date  or  dates  when,  the  place  or  places  where, 
and  in  what  manner  did  the  defendants  conspire  to  de¬ 
feat,  injure  and  alter  the  estates  and  rights  of  the  said 
F.  H.  Smith  Company  and  the  estates  and  rights  of  those 
other  corporations  and  persons  unknown,  as  alleged  on 
page  5,  lines  24,  25  and  26. 

35.  In  what  manner  and  to  what  effect  did  the  defend¬ 
ants  conspire  to  defeat,  injure  or  alter  the  estates  and 
rights  of  the  F.  II.  Smith  Company  and  “divers  other  cor¬ 
porations  and  persons  unknown”. 

36.  AVhat  estates  and  rights  did  the  defendants  conspire 
to  defeat,  injure  and  alter,  as  alleged  on  page  5,  lines  24, 
25  and  26. 

37.  The  date  or  dates  when,  the  places  or  places  where, 
the  defendants  conspired  to  take  away  and  conceal  20  books 
of  account  belonging  to  the  said  F.  H.  Smith  Company, 
and  who  Avas  present. 

38.  The  names,  descriptions  and  outline  of  the  contents 
of  each  of  the  20  books  of  account,  and  the  period  which 
each  book  represented  and  the  names  of  the  individual  ac¬ 
counts  therein,  as  set  forth  on  page  5,  line  29. 

39.  The  names  and  descriptions  and  the  contents  thereon 
of  each  of  the  100  debit  slips  belonging  to  said  F.  H.  Smith 
Company,  as  set  forth  on  page  6,  lines  1  and  2. 

40.  The  date  and  number  of  the  check,  the  name 

75  of  the  bank,  the  name  of  the  payee,  the  name  of  the 
payor,  the  exact  words  of  any  notations  on  the  check, 

the  cancellation  descriptions  and  endorsements  on  each  of 
the  100  cancelled  checks,  as  alleged  on  page  6,  line  3. 

41.  The  name  or  names  of  the  20  files,  a  list  and  outline 
of  the  contents  therein,  the  names  and  addresses  of  the  cor¬ 
porations  that  issued  bonds  sold  by  the  Smith  Company 
that  the  20  files  are  alleged  to  contain  data  and  papers  con¬ 
cerning  such  issues,  on  page  6,  line  5. 
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42.  The  name  and  description  of  each  of  thej  100  journal 
vouchers,  a  list  of  the  contents,  the  name  of  tile  person  or 
corporation  whose  account  or  record  was  contained  therein, 
the  period  of  time  that  each  journal  voucher  contained  en¬ 
tries  therefor  and  the  nature  of  the  transaction  that  each 
entry  related  to,  as  contained  on  page  6,  line  7j. 

43.  A  description  and  outline  of  the  account  ibooks,  debit 
slips,  cancelled  checks,  files  and  journal  vouchers  in  full  de¬ 
tail  as  to  their  contents  and  any  record,  notation  or  writ¬ 
ing  appearing  on  the  face  thereof  and  the  period  of  years 
to  which  they  relate,  the  name  or  names  of  thb  persons  or 
corporations  to  whom  they  relate  or  concern  and  the  time 
or  period  to  which  they  relate,  as  alleged  on  page  6,  lines 
8,  9,  10  and  11,  and  to  the  exact  part  of  the  first  count 
of  the  said  indictment  that  the  account  books, ;  debit  slips, 
cancelled  checks,  files  and  journal  vouchers  I  relate,  “as 
mentioned  in  premises  aforesaid”. 

44.  The  place  or  places  where,  the  date  or  |dates  when, 
the  time  or  times  the  defendants  are  alleged  tb  have  com¬ 
mitted  “many  other  acts”  to  effect  the  object  of  said 

76  alleged  unlawful  conspiracy,  who  was  present  and 
which  of  the  defendants  committed  the  laets  not  set 
forth  or  enumerated  in  detail,  and  what  was  the  nature  of 
the  acts  and  the  manner  in  which  they  were  cdmmitted,  as 
alleged  on  page  6,  line  15,  of  the  indictment. 

45.  The  exact  date  when  C.  Elbert  Anadale  jcaused  four 
boxes  to  be  taken  from  the  Smith  Building  tq  the  Jeffer¬ 
son  Apartment  House;  the  description  of  the  said  four 
boxes;  the  names,  descriptions  and  nature  of  leach  of  the 
books,  records,  papers  and  documents  alleged  tb  be  in  such 
boxes;  the  names  of  the  corporations  and  persons  who 
owned  such  books,  records,  papers  and  documents;  the 
names  of  the  persons  and  corporations  to  whom!  such  books, 
records,  papers  and  documents  related;  the  place  where, 
the  persons  present,  the  means  by  which  andj  the  person 
or  persons  by  whom  C.  Elbert  Anadale  causbd  the  four 
boxes  of  books  to  be  taken  from  the  Smith  Building  to  the 
Jefferson  Apartment  House,  all  as  alleged  in  the  first  overt 
act  on  page  6  of  the  indictment. 

46.  The  exact  date  when  C.  Elbert  Anadale  Caused  four 
boxes  of  books,  records,  papers  and  documents;  to  be  taken 
from  the  Jefferson  Apartment  House  to  the  boiler  room  of 
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the  Smith  Building;  the  descriptions  of  each  of  the  four 
boxes;  the  names,  descriptions  and  nature  of  each  of  the 
books,  records,  papers  and  documents  alleged  to  have  been 
contained  in  the  said  four  boxes,  the  persons  and  corpora¬ 
tions  who  owned  such  books,  records,  papers  and  docu¬ 
ments,  the  names  of  the  persons  and  corporations  to  whom 
such  books,  records,  papers  and  documents  related;  the 
places  where,  the  persons  and  the  means  by  which  C.  Elbert 
Anadale  caused  the  four  boxes  of  books,  records, 

77  papers  and  documents  to  be  carried  from  the  Jeffer¬ 
son  Apartment  House  to  the  Smith  Building  and  the 

persons  present  when  C.  Elbert  Anadale  caused  this  to  be 
done,  as  alleged  in  second  overt  act,  page  6  of  the  indict¬ 
ment. 

47.  The  exact  date  and  time  when  the  books,  records, 
papers  and  documents  contained  in  the  said  four  boxes 
were  burned  in  the  furnace  in  the  boiler  room  of  the  Smith 
Building;  the  persons  present  when  this  was  alleged  to 
have  been  done;  the  names  and  the  persons  who  actually 
burned  the  said  books,  papers,  records  and  documents;  the 
names,  descriptions  and  nature  of  each  of  the  books, 
records,  documents  and  papers  alleged  to  have  been  burned 
in  the  furnace  in  the  boiler  room  of  the  Smith  Building, 
all  as  alleged  in  the  second  overt  act  on  pages  6  and  7  of 
the  indictment. 

48.  The  exact  date,  the  exact  place  where,  the  persons 
present,  the  means  by  which,  the  exact  amount,  the  per¬ 
son  who  actuallv  entered  the  amount  and  the  reasons  why 
G.  Bryan  Pitts  directed  C.  Elbert  Anadale  to  cause  to-wit, 
$15,000.00  to  be  charged  to  the  credit  account  of  the  Pitts¬ 
burgh  Insurance  Exchange,  Inc.,  with  the  F.  H.  Smith  Com¬ 
pany,  all  as  alleged  in  the  third  overt  act  on  page  7  of  the 
indictment. 

49.  The  exact  date  and  place,  the  persons  present,  the 
exact  sum  and  the  person  whom  G.  Bryan  Pitts  directed 
to  transmit  to-wit,  $10,759.67  from  Washington  to  Palm 
Beach,  Florida,  by  telegraph,  as  alleged  in  the  fourth  overt 
act  on  page  7  of  the  indictment. 

50.  The  exact  date  when,  the  means  by  which,  the  per¬ 
sons  who  were  present  when  Samuel  J.  Henry  went 

78  from  Washington  to  the  farm  of  J.  Rucker  Porter, 
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as  alleged  in  the  fifth  overt  act  on  page  7  of  the  indict¬ 
ment. 

51.  The  exact  time  and  place,  the  persons  present  and 

(lie  means  bv  which  Samuel  J.  Henry  consulted  with  J. 

•  • 

Rucker  Porter,  concerning  the  storage  of  divers  trunks 
thereafter  to  be  delivered  at  that  farm;  tht}  number  of 
trunks  that  were  to  be  so  delivered,  and  thejplace  where 
and  the  time  when  the  divers  trunks  were  to  |be  delivered 
to  that  farm,  as  alleged  in  the  fifth  overt  act  On  page  7  of 
the  indictment. 

52.  The  exact  date  and  place,  the  exact  number  of  trunks, 
the  person  from  whom  purchased,  the  descriptions  of  each 
of  such  trunks,  the  means  by  which  and  the  time  when  such 
trunks  were  delivered  to  the  Smith  Building  imd  the  per¬ 
sons  present  when  such  trunks  were  purchased  and  the 
persons  present  when  such  trunks  were  delivered  to  the 
Smith  Building,  as  alleged  in  the  sixth  overt  ajet  on  page  7 
of  the  indictment. 

53.  The  exact  date  when  and  place  where,  |  the  descrip¬ 
tion  of  the  motor  vehicle,  the  name  and  addresjs  of  the  per¬ 
son  from  whom  rented,  the  person  who  drovje  such  truck 
to  the  Smith  Building,  and  the  persons  present  when  the 
said  G.  Bryan  Pitts  is  alleged  to  have  rented  the  said  motor 
vehicle  and  the  persons  who  were  present  when  the  said 
motor  vehicle  was  brought  to  the  Smith  Building,  all  as 
alleged  in  the  seventh  overt  act  on  page  7  of  the  indict¬ 
ment. 

54.  The  exact  time  when,  the  place  where  and  which  of 
the  defendants  were  present  and  which  of  the  defendants 
actually  caused  a  number  of  trunks  to  be  filled  with  books, 
records,  files,  cancelled  checks,  papers  and  documents  at 

the  Smith  Building,  as  alleged  in  the  eighth  overt 
79  act  on  page  8  of  the  indictment. 

55.  The  exact  number  of  trunks,  the  j  descriptions 
of  each  of  the  trunks,  the  persons  present  when  such  trunks 
were  alleged  to  have  been  filled  with  hooks,  records,  files, 
cancelled  checks,  papers  and  documents  at  the  Smith  Build¬ 
ing  and  the  persons  who  actually  filled  such  trunks  as 
aforesaid,  as  alleged  in  the  eighth  overt  act  on  page  8  of 
the  indictment. 

56.  The  names,  descriptions  and  nature  of!  each  of  the 
books,  records,  tiles,  cancelled  checks,  papers  and  docu- 
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merits  and  the  persons  or  corporations  to  whom  each  of 
these  belonged  and  the  persons  or  corporations  to  whom 
each  of  these  related,  as  alleged  in  the  eighth  overt  act  on 
page  8  of'  the  indictment. 

57.  The  names  of  the  defendants  who  were  present,  the 
names  of  the  defendants  who  actually  caused  and  the  means 
by  which  to-wit,  fifty  trunks,  filled  with  books,  records, 
files,  cancelled  checks,  papers  and  documents  were  taken 
from  the  Smith  Building  to  the  farm  of  J.  Rucker  Porter, 
as  alleged  in  the  eighth  overt  act  on  page  8  of  the  indict¬ 
ment. 

58.  The  exact  time  when,  the  place  where  and  which  of 
the  defendants  were  present  and  which  of  the  defendants 
actually  caused  a  number  of  trunks  to  be  filled  with  books, 
records,  papers  and  documents  at  the  Smith  Building,  as 
alleged  in  the  ninth  overt  act  on  page  8  of  the  indictment. 

59.  The  exact  number  of  trunks,  the  descriptions  of  each 
of  the  trunks,  the  persons  present  when  such  trunks  were 
alleged  to  have  been  filled  with  books,  records,  papers  and 
documents  at  the  Smith  Building  and  the  persons  who  actu¬ 
ally  filled  such  trunks  as  aforesaid,  as  alleged  in 

80  the  ninth  overt  act  on  page  8  of  the  indictment. 

60.  The  names,  descriptions  and  nature  of  each  of 
the  books,  records,  papers  and  documents  and  the  persons 
or  corporations  to  whom  each  of  these  belonged  and  the 
persons  or  corporations  to  whom  each  of  these  related,  as 
alleged  in  the  ninth  overt  act  on  page  8  of  the  indictment. 

63.  The  names  of  the  defendants  who  were  present,  the 

names  of  the  defendants  who  actually  caused  and  the  means 

* 

by  which  to-wit,  fifty  trunks  filled  with  books,  records, 
papers  and  documents  were  taken  from  the  Smith  Building 
to  the  farm  of  Arthur  H.  Chapman,  as  alleged  in  the  ninth 
overt  act  on  page  8  of  the  indictment. 

62.  The  exact  date  when  and  place  where,  the  persons 

present,  the  means  by  which  and  the  person  or  persons 

whom  Samuel  J.  Henrv  directed  to  deliver  to  (7.  Brvan 

%  • 

Pitts  to-wit,  ten  individual  ledger  sheets,  as  alleged  in  the 
tenth  overt  act  on  page  8  of  the  indictment. 

63.  The  exact  number  of  individual  ledger  sheets,  the 
descriptions  and  contents  of  each  of  the  individual  ledger 


sheets,  recording  the  checking  account  of  G.  Brvan  Pitts 


with  tin*  Southern  Maryland  Trust  Company,  and  whether 
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such  individual  ledger  sheets  were  originals,  jas  alleged  in 
the  tenth  overt  act  on  page  8  of  the  indictment. 

Second  Count. 


1.  The  names  and  addresses  of  the  corporations  and  the 
descriptions  and  amounts  of  the  issues  of  bonds,  and  the 
dates  when  the  F.  IT.  Smith  Company  obtained  “divers 

issues  of  bonds  of  divers  other  corporations,”  as 

I 

81  mentioned  on  page  9  of  the  indictment,!  lines  18  and 

19.  '  | 

2.  In  what  manner  and  by  what  means  the  F.  H.  Smith 
Company  obtained  such  issues  of  bonds  in  each  instance 
from  each  of  the  corporations,  as  mentioned  on  page  9, 
lines  18  and  19,  and  whether  the  F.  H.  Smijth  Company 
paid  such  corporations  for  such  issues  of  bonds  and  if  so 
the  amount  so  paid  and  the  time  when  paid. 

3.  The  names  and  addresses,  the  amount  of  bonds  held 
by  each  person  and  the  corporation  whose  boijids  such  per¬ 
son  purchased,  as  mentioned  on  page  9,  lines  |21  and  22. 

4.  The  means  by  which,  the  names  and  addresses  of  the 
persons  who  were  to  finance  the  construction  and  operation 
of  such  buildings  and  the  date  and  amount  of!  such  financ¬ 
ing,  as  mentioned  on  page  9,  lines  23  and  24. 

5.  The  names  and  addresses  and  the  amojunt  and  de¬ 

scription  of  the  issue  of  preferred  stock  held  by  each  per¬ 
son  who  purchased  the  preferred  stock  of  the  IF.  H.  Smith 
Company.  j 

6.  The  date  and  place,  the  amount  of  the  issue,  the  means 
by  which  and  the  names  and  addresses  of  the  Corporations 
in  each  instance  whose  bonds  came  into  the  possession  of 
the  F.  II.  Smith  Company  from  time  to  time,  as  mentioned 
on  page  10,  lines  8,  9,  and  10. 

7.  The  dates  when  entered,  the  amounts  Thereof,  the 
means  by  which  and  the  names  and  addressed  of  the  cor¬ 
porations  that  received  corresponding  credits  with  the  said 
F.  H.  Smith  Company  in  each  instance  when!  such  bonds 
came  into  the  possession  of  the  F.  IT.  Smith  Company  and 
the  amount  and  description  of  each  such  issuej  of  bonds. 

8.  Whether  it  is  claimed  that  the  credits  entered  in  the 

book  of  account  and  entry  of  subsequent  items  of 


debit  and  credit  represented  bona 


tide  transactions 


and  were  accurate  and  correct  entries!  in  each  in- 
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stance,  and  if  not  in  what  instance  or  instances  such  credit 
entries  and  entries  of  subsequent  items  of  credit  and  debit 
did  not  represent  bona  tide  transactions  and/or  were  not 
accurate  and  true  entries,  as  mentioned  on  page  10  of  the 
indictment. 

9.  The  name  of  the  book  of  account,  a  description  thereof 
and  the  names  and  addresses  of  the  corporations  and  per¬ 
sons  to  whom  each  entry  of  credit  or  debit  in  such  book 
related,  as  referred  to  on  page  10,  line  14. 

10.  The  date  when  and  the  place  where  and  the  nature 
and  the  name  and  address  of  the  corporation  that  had 
“such  transactions  as  reduced  or  increased  the  credit  bal¬ 
ance  with  the  said  F.  H.  Smith  Company,”  as  mentioned 
on  page  10,  lines  18  and  19. 


11.  How  the  entry  of  credits  and  the  entry  of  subsequent 
items  of  debit  and  credit,  purporting  to  record  transactions 
as  reduced  or  increased  the  credit  balance,  with  the  said 
F.  H.  Smith  Company,  of  those  respective  corporations 
that  had  so  issued  bonds,  would  be  a  record  of  great  value 
to  the  F.  H.  Smith  Company  and  the  other  persons  and 
corporations  named  on  page  10  of  the  indictment. 

12.  The  names,  descriptions  and  nature  of  the  estates 
and  rights  of  the  F.  H.  Smith  Company,  its  stockholders 
and  creditors,  and  the  other  corporations  whose  bonds  the 
F.  H.  Smith  Company  had  obtained,  their  stockholders 
and  creditors  and  numerous  other  persons  who  had  pur¬ 
chased  tlie  bonds  of  such  other  corporations  and  “divers 
other  corporations  and  persons”  that  would  be  preserved 
by  the  book  of  account  and  the  entries  therein,  all  as  men¬ 
tioned  on  page  10  of  the  indictment,  lines  21  to 

83  29. 


13.  The  name  of  the  statute,  the  provision  of  the 
certificate  of  incorporation,  the  provision  of  the  by-laws 
and/or  the  Resolution  of  the  Board  of  Directors  of  the 
stockholders  of  the  F.  II.  Smith  Company  that  made  it  the 
duty  and  obligation  of  the  F.  H.  Smith  Company  or  its 
officers  and  agents  to  preserve  the  books  and  records  of 
the  F.  II.  Smith  Company  relating  to  its  financial  transac¬ 
tions  with  other  persons  and  corporations. 

14.  How  and  in  what  manner  and  to  what  extent  would 
the  book  of  account  and  the  entries  therein  of  credit  and 
debit  preserve  the  estates  and  rights  of  the  F.  H.  Smith 
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Company,  its  stockholders  and  creditors,  arid  the  estates 
and  rights  of  the  other  corporations,  stockholders,  credi¬ 
tors  and  persons  generally  mentioned  on  pa.^e  10,  lines  19 
to  29.  | 

15.  The  names  and  addresses  of  the  stockholders  and 
creditors  of  the  F.  H.  Smith  Company,  as  mentioned  on 
page  10,  lines  22  and  23,  whose  estates  anjd  rights  it  is 
alleged  would  be  preserved  by  the  book  of  account. 

16.  The  names  and  addresses  of  the  corporations,  their 
stockholders  and  creditors  and  of  the  numerous  other  per¬ 
sons  who  purchased  bonds  of  each  of  such  other  corpora¬ 
tions  as  mentioned  on  page  10  lines  25,  26  and  27. 

17.  The  names  and  addresses  of  the  “divers  other  cor- 

! 

porations  and  persons  to  the  grand  jury  Unknown”  as 
mentioned  on  page  10  lines  28  and  29  learried  since  the 
return  of  this  indictment. 

18.  The  exact  place  in  the  District  of  Columbia  where 
it  is  alleged  that  the  defendant  took  ajwav  and  con- 

84  cealed  a  certain  book  of  account  as  mentioned  in  line 
3  page  11. 

19.  The  names  and  addresses  and  the  amount  and  num¬ 
ber  of  shares  owned  by  each  person  who  purchased  or  holds 
shares  of  preferred  stock  of  the  F.  H.  Smith!  Company  as 
mentioned  on  page  11  line  6. 

20.  The  names  and  addresses  and  the  j  number  and 
amount  of  bonds  and  the  description  of  each  such  bond 
held  by  each  owner  of  bonds  purchased  from  the  F.  H. 
Smith  Company  as  mentioned  on  page  11  line  7. 

21.  The  names  and  addresses  and  the  amount  owed  by 
the  F.  TT.  Smith  Company  to  each  of  the  creditors  of  the 
F.  TT.  Smith  Company  on  May  6,  1929,  as  mentioned  on 
page  11  lines  7  and  8. 

22.  How  and  in  what  manner  the  corporations  and  per¬ 
sons  mentioned  on  page  11  lines  6  to  18  aj'e  “persons” 
within  the  meaning  of  the  Statute  under  which  this  count 
of  the  indictment  was  drawn. 

23.  The  time  of  the  day,  who  was  present  and  the  exact 
place  from  which  the  defendants  are  alleged  jto  have  taken 
away  and  concealed  a  “certain  book  of  account”  as  men¬ 
tioned  on  page  11  lines  18  and  19. 

5—5384 
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24.  The  name  and  exact  description  and  nature  of  the 

contents  of  “a  certain  book  of  account”  alleged  to  have 

been  taken  a  wav  and  concealed  bv  the  defendants  as  men- 

♦  • 

ti oned  on  page  11  line  19. 

25.  The  description  and  nature  the  amounts  thereof  and 
the  names  of  the  transactions  and  the  persons  or  corpora¬ 
tions  with  whom  said  transactions  were  had  under  the 
words  ‘‘among  other  accounts”  as  mentioned  on  page  11 

lines  19  and  20. 

85  2(5.  The  names,  descriptions  and  nature  of  the 

credit  accounts  and  the  entries  of  debit  and  credit 
ai.d  the  persons  or  corporations  with  whom  such  credit 
accounts  and  debits  and  credits  arose  as  mentioned  on  page 
11  lines  20,  21  and  22. 

27.  The  dates,  places,  nature  and  persons  or  corpora¬ 
tions  with  whom  the  dealings  and  transactions  arose  with 
the  F.  H.  Smith  Company,  as  mentioned  on  page  11,  lines 
22,  23  and  24. 

28.  The  names,  the  dates  when  entered,  the  figures  and 
words  and  the  description  of  the  contents  of  the  said  book 
of  account  and  each  of  the  sheets  of  paper  in  such  book 
of  account  in  such  detail  as  the  Government  is  able  to  make 
of  the  matters  referred  to  on  page  11,  lines  25  to  30. 

29.  The  exact  section  of  the  Code  of  Law  for  the  Dis¬ 
trict  of  Columbia,  or  the  United  States  Code,  under  which 
the  prosecution  of  this  count  of  the  indictment  is  brought. 

Third  Count. 


1.  The  descriptions,  amounts  and  dates  of  each  issue  of 
bonds,  the  names  and  addresses  of  each  corporation  so 
issuing  each  such  bond  issue,  the  names  and  addresses  of 
apartments,  hotels  and  office  buildings  upon  which  each 
such  bond  issue  was  made,  which  of  such  bond  issues,  the 
amount  thereof  respectively  and  the  dates  when  the  F.  H. 
Smith  Company  obtained  each  of  the  “divers  issues  of 
bonds  of  divers  other  corporations”  as  mentioned  on  page 
12  of  the  indictment,  lines  25  to  28. 

2.  In  what  manner  and  by  what  means  the  F.  II.  Smith 
Company  obtained  such  issues  of  bonds  in  each  instance 

from  each  of  the  corporations  mentioned  on  page  12 
So  of  the  indictment,  lines  25,  26  and  27,  and  whether 
the  F.  II.  Smith  Company  paid  for  such  bonds  in 
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each  instance,  and  if  so  the  amount  so  paidj  and  the  date 
of  and  manner  of  each  such  payment,  and  part  payment, 
and  if  not  the  amount  unpaid  in  each  instance},  and  the  time 
such  payment  was  or  shall  he  due,  how  eaclji  such  debt  is 
secured  and  the  nature  of  each  such  financial  transaction 
between  the  F.  II.  Smith  Company  and  such  other  corpora¬ 
tion  whose  bonds  were  obtained  by  the  F.  II.  Smith  Com¬ 
pany  in  each  such  instance. 

3.  The  names  and  addresses  of  each  purchaser  and/or 
holder  of  bonds,  the  numbers,  description^,  corporation 
issuing  and  amounts  of  each  such  respect  if  e  bond  issue 
held  by  each  such  person,  as  mentioned  on  page  12,  line 
28  and  page  13,  line  1  of  the  indictment.  j 

4.  The  names  and  addresses  of  each  purchaser  and/or 
each  holder  of  preferred  stock  of  the  F.  IT.  Smith  Com¬ 
pany,  the  date  when  purchased  and/or  received,  the  de¬ 
scription,  the  amount  and  number  of  shared  thereof  held 
by  each  such  person,  as  mentioned  on  page!  13  of  the  in¬ 
dictment,  lines  10  to  17. 

5.  The  means  by  which  the  names  and  addresses  of  the 
persons  who  were  to  and  did  finance  the  construction  and 
operation  of  such  buildings,  the  names  and  addresses  of 
the  persons  who  were  to  and  did  construct  and/or  operate 
such  buildings,  the  dates  and  amounts  of  such  financing 
in  the  instance  of  each  such  building  as  mentioned  by  lines 
2  and  3  of  page  13  of  the  indictment,  and  lilies  8  and  9  of 
page  13  of  the  indictment. 

6.  The  dates  when,  the  amounts  in  each  j  instance,  the 

total  amounts,  the  places  where,  the  liames  and  ad- 
87  dresses  of  the  persons  or  corporation^  to  whom  the 
names  and  addresses  of  the  persons  or  corporations 
for  whose  benefit  and  the  nature  and  description  of  each 
transaction  by  which  the  F.  H.  Smith  Company  disbursed 
money  “to  those  divers  other  corporations!  whose  bonds 
were  dealt  in  by  the  said  F.  H.  Smith  Company”  as  men¬ 
tioned  on  page  13  of  the  indictment,  lines  19j  20  and  21. 

7.  The  dates  when,  the  places  where,  the  names  and  ad¬ 
dresses  of  the  persons  or  corporations  by  whom  the  names 
and  addresses  of  the  persons  or  corporations  for  whose 
benefit  the  amounts  in  each  case  and  the  nature  of  each 
transaction  respectively  by  which  persons  jand  corpora¬ 
tions  having  financial  transactions  and  dealings  with  the 
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F.  II.  Smith  Company  presented  “divers  bills  and  claims” 
in  connection  with  the  constructing  and  financing  of  the 
apartment  houses,  hotels  and  office  buildings  and  other 
transactions  with  the  F.  H.  Smith  Company,  all  as  men¬ 
tioned  on  page  13  of  the  indictment,  lines  21  to  26. 

8.  The  names  and  addresses  of  the  banks,  the  periods 
of  time  when  the  F.  IT.  Smith  Company  kept  such  bank 
accounts  in  each  such  bank,  the  names  and  designations 
of  each  such  checking  account  in  each  such  respective  bank, 
the  names  and  addresses  of  the  persons  authorized  to  draw 
checks  against  each  such  checking  account  in  each  such  re¬ 
spective  bank  and  the  periods  of  time  in  each  instance 
when  such  authorizations  were  outstanding,  in  reference 
to  lines  28  and  29  of  page  13  of  the  indictment. 

9.  The  number  and  date  of  each  check,  the  name  of  the 


drawee  thereof,  the  name  of  the  drawer  thereof,  the 
88  name  of  the  person  signing  the  check,  the  amount 
thereof,  any  written  words  or  notation  on  the  face 
thereof,  the  names  of  each  indorsee  on  the  back  thereof, 
the  name  of  the  bank  on  which  drawn,  and  the  description 
of  any  cancellations  thereon  whether  by  the  bank  or  other¬ 
wise,  of  each  cheek  drawn  against  the  checking  account  of 
the  F.  II.  Smith  Company  in  each  such  respective  bank 
wherein  it  had  such  checking  account  to  persons  or  corpor¬ 
ations  entitled  to  be  paid  the  amount  of  each  such  check,  as 
referred  to  on  page  13  of  the  indictment,  lines  28  and  29. 
and  page  14  of  the  indictment,  lines  1  and  2. 

10.  The  number  and  date  of  each  check,  the  name  of  the 
payee  thereof,  the  name  of  the  drawer  thereof,  the  name 
of  the  person  signing  the  check,  the  amount  thereof,  any 
written  words  or  notations  on  the  face  thereof,  the  names 
of  each  indorsee  on  the  back  thereof,  the  name  of  the  bank 
on  which  drawn,  and  the  description  of  any  cancellations 
thereon  whether  by  the  bank  or  otherwise,  of  each  check 
drawn  against  the  checking  account  of  the  F.  II.  Smith 
Company  in  each  bank  wherein  it  lmd  such  account,  pay¬ 
able  to  persons  or  corporations  who  had  no  .just  claim  or 
right  to  be  paid  the  money  for  which  such  checks  were 
drawn,  as  alleged  on  page  14,  of  the  indictment,  lines  3  to  8. 

11.  The  number  and  date  of  each  check,  the  name  of  the 
drawer  thereof,  the  name  of  the  person  signing  the  check, 
the  amount  thereof,  any  written  words  or  notations  on  the 
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face  thereof,  the  names  of  each  indorsee  on  jthe  back  there¬ 
of,  llie  name  of  the  bank  on  which  drawn,  aind  the  descrip¬ 
tion  of  any  cancellations  thereon  whether  by  the  bank  or 
otherwise,  of  each  check  drawn  against  thje  checking  ac¬ 
count  of  Hie  F.  If.  Smith  Company  in  eachj  bank  wherein 
it  had  such  an  account,  payable  to  “Cash,”  as  re¬ 
fit)  f erred  to  on  page  14  of  the  indictment,  lines  8  to 

10.  I 

111.  As  to  those  checks  payable  to  “cash”,! referred  to  on 
page  14  of  the  indictment,  lines  8  to  17,  the  same  informa¬ 
tion  and  data  as  requested  in  item  iill  abbve  as  to  each 
check  upon  which  the  defendants  and  each  of |  them  obtained 
money  when  such  checks  were  paid  which  money  they  and 
each  of  them  converted  to  their  own  use  and  benefit,  the 
date  of  each  alleged  conversion,  the  exact  plaice  thereof,  the 
persons  present  and  the  persons  who  knew  of  such  con¬ 
versions  and  embezzlements,  and  what  steps  were  taken 
against  the  defendants  in  regard  thereto  in: each  instance. 

13.  All  the  information  and  data  requestejd  under  items 
rr9,  10,  11  and  12  above  in  respect  to  each  of  those  checks 
that  were  returned  to  the  F.  H.  Smith  Company  after 
having  been  paid  by  the  respective  bank  upon  which  such 
check  was  drawn,  the  dates  when  each  such  cheek  was  re¬ 
turned  to  the  F.  II.  Smith  Company,  who  received  such 
checks  when  they  were  so  returned,  the  person  or  persons 
who  kept,  had  possession  and/or  filed  such  |  checks  in  the 
records  of  the  F.  II.  Smith  Company,  if  any,  referring  to 
page  14  of  the  indictment,  lines  17  and  18. 

14.  The  name  and  citation  of  the  statute  of  the  District 
of  Columbia  or  of  the  United  States,  the  provision  of  the 
certificate  of  incorporation,  the  statute  of  the  state  where 
the  F.  if.  Smith  Company  was  incorporated,  the  rules  of  the 
By-Laws  of  such  company  or  the  resolution  ot'  the  Board  of 
Directors  of  the  company  or  of  the  stockholders’  meeting 

of  the  company,  which  made  it  the  duty  and  obliga¬ 
te  tion  of  the  F.  H.  Smtih  Company  or  !  its  officers  or 
agents  to  keep  and  preserve  cancelled  checks  or 
checks  of  the  kind  mentioned  on  page  14  of  thje  indictment. 

15.  How  and  in  what  manner  the  preservation  of  can¬ 
celled  checks  or  checks  of  the  kind  mentioned |on  page  14  of 
the  indictment  would  be  “valuable  evidence  of  the  re¬ 
spective  estates  and  rights  of  the  said  F.  Hi.  Smith  Com- 
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puny  and  the  other  corporations  and  persons”  mentioned 
on  page  14  of  the  indictment,  referring  to  lines  20,  21 
and  22. 

16.  The  names,  locations,  descriptions  and  nature  of  the 
estates  and  rights  of  the  F.  H.  Smith  Company  and  the 
other  persons  and  corporations  generally  mentioned  on 
page  14  of  the  indictment,  lines  21  to  27,  that  would  be 
preserved  or  which  the  said  cancelled  checks  would  be 
evidence  of  by  the  F.  H.  Smith  Company  keeping  and  pre¬ 
serving  such  cancelled  checks. 

17.  The  names  and  addresses  of  each  of  “those  other 
corporations  hereinafter  mentioned  in  this  count  of  this 
indictment,  and  of  divers  other  corporations  and  persons 
to  the  grand  jurors  unknown”,  known  by  the  Government 
at  the  time  of  the  return  of  this  indictment  and  now  known 
by  the  Government,  in  reference  to  page  14  of  the  indict¬ 
ment,  lines  22,  23  and  24. 

18.  The  exact  place  in  the  District  of  Columbia  from 
which  the  said  defendants  took  away  and  concealed  two  sets 
of  to-wit,  50  checks,  each,  as  alleged  on  page  15  of  the  in¬ 
dictment,  line  3. 

19.  The  exact  place  where  and  the  exact  time  when  the 
defendants  and  each  of  them  formed  or  conceived 

91  the  “intent  to  defraud  and  injure”  each  of  the 
persons  and  corporations  mentioned  in  the  indict¬ 
ment,  referring  to  page  14  of  the  indictment,  line  5. 

20.  The  names  and  addresses  of  the  owners  of  shares  of 
preferred  stock  of  the  F.  H.  Smith  Company,  the  number 
of  shares  and  description  of  the  issue  held  by  each  stock¬ 
holder  thereof,  and  the  date  when  purchased  or  when  re¬ 
ceived  as  owner,  in  reference  to  page  15  of  the  indictment, 
line  6. 

21.  The  names  and  addresses  of  the  owners  of  bonds 
sold  by  the  F.  H.  Smith  Company,  the  number  of  bonds  and 
the  amount  thereof  held  by  each  such  person,  the  descrip¬ 
tion  of  such  bonds  held  bv  each  bondholder  and  bv  what 

+  •/ 

corporation  issued  and  on  what  property  or  building, 
and  the  date  when  purchased  or  received  as  owner  thereof, 
as  mentioned  on  page  15  of  the  indictment,  line  7. 


22.  The  names  and  addresses  of  each  of  the  creditors  of 


the  F.  II.  Smith  Company,  the  amount  of  each  such  credit 


to  each  such  creditor  respectively,  the  date  when  such  credit 


arose  in  each  instance,  the  nature  and  description  of  the 
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transaction  by  which  it  arose,  the  party  or  parties  with 
whom  it  arose,  what  security  such  creditor;  has  for  such 
debt  owed  by  the  F.  H.  Smith  Company,  the  dhte  when  such 
debt  was  or  shall  become  due  and  owing,  ifi  reference  to 
page  15  of  the  indictment,  lines  7  and  8. 

23.  How  and  in  what  manner  and  by  what  means  did  the 
defendants  and  each  of  them  intend  to  injure  and  defraud 
the  corporations  and  persons,  mentioned  on  page  15  of  the 

indictment,  lines  6  to  17,  and  the  relations  between 
92  such  corporations  and  persons  and  thb  F.  H.  Smith 
Companv,  how  each  such  relation  airose  and  the 
nature  thereof  in  each  instance. 

24.  The  numbers,  dates,  names  of  payees,  names  of 
drawers,  names  of  persons  signing  such  checks,  the  banks 
upon  which  drawn,  whether  each  such  check! was  paid,  the 
writings  or  notations  on  the  face  of  each  chejck,  the  names 
of  the  indorsees  on  the  back  of  such  check,  and  the  amounts 
thereof  in  each  instance,  of  each  check,  mentioned  under 
the  words  “to  wit,  fifty  checks”,  referred  tjo  on  page  15, 
line  18  of  the  indictment. 

25.  The  numbers,  dates,  names  of  the  payees,  names  of 
drawers,  names  of  persons  signing  such  checks,  the  banks 
upon  which  drawn,  the  amounts  thereof  in  bach  instance, 
whether  each  such  check  was  paid  by  the  baijk  upon  which 
drawn,  the  writings  or  notations  on  the  facejof  each  check 
and  the  names  of  the  indorsees  on  such  chcdks,  mentioned 
under  the  words  “also  fifty  checks”,  referred  to  on  page 
15,  line  21  of  the  indictment. 

26.  'Whether  it  is  claimed,  and  how  and  in!  what  manner 

i 

the  taking  away  and  concealing  of  two  sets 'of,  to  wit,  50 
checks  would  or  could  in  any  way  injure  of  defraud  the 
persons  and  corporations  mentioned  on  pagf  15  of  the  in¬ 
dictment  or  their  estates  and  rights  when  “the  names, 


words,  printing  and  figures  upon  each  such  check  being  to 
the  grand  jurors  unknown”,  referring  to  page  15  of  the  in¬ 
dictment,  lines  24  and  25. 

27.  The  name  and  citation  of  the  section  ojf  the  Code  of 
Laws  for  the  District  of  Columbia  or  of  the  p'nited  States 
under  which  this  count  of  the  indictfnent  is  based 

I 

93  and  will  be  prosecuted.  j 


Fourth  Count. 

1.  The  descriptions,  amounts  and  dates  of  I  each  issue  of 
bonds,  the  names  and  addresses  of  each  corporation  so 
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issuing  cadi  such  bond  issue,  the  names  and  addresses  of 
tiie  apartments,  hotels  and  office  buildings,  upon  which  each 
such  bond  issue  was  made,  which  of  such  bond  issues,  the 
amount  thereof  respectively  and  the  dates  when  the  F.  H. 
Smith  Company  obtained  each  of  the  “divers  issues  of  the 
bonds  of  divers  other  corporations”  as  mentioned  on  page 


16  of  the  indictment,  lines  23  and  24. 

2.  In  what  manner  and  by  what  means  the  F.  H.  Smith 
Company  obtained  such  issues  of  bonds  in  each  instance 
from  each  of  the  corporations,  mentioned  on  page  16  of  t lie 
indictment,  lines  23  to  26,  and  whether  the  F.  H.  Smith 
Company  paid1  for  such  bonds  in  each  instance,  and  if  so 
the  amount  so!  paid  and  the  date  of  and  manner  of  each 
such  payment,  and  part  payment,  and  if  not  the  amount  un¬ 
paid  in  each  instance,  the  time  such  payment  was  or  shall 
be  due,  how  each  such  debt  is  secured  and  the  nature  of  each 
such  financial  transaction  between  the  F.  II.  Smith  Com¬ 
pany  and  such,  other  corporation  whose  bonds  were  ob¬ 
tained  by  the  F.  II.  Smith  Company  in  each  such  instance. 

3.  The  names  and  addresses  of  each  purchaser  and/or 
holder  of  bonds,  the  numbers,  descriptions,  corporation  is¬ 
suing  and  amount  of  each  such  respective  bond  issue 

34  held  by  each  such  person,  as  mentioned  on  page  16 
of  the  indictment,  lines  26,  27  and  28,  and  on  page  17, 
lines  8  to  15. 


4.  The  names  and  addresses  of  each  purchaser  and/or 
each  holder  of  preferred  stock  of  the  F.  H.  Smith  Company, 
the  date  when  purchased  and/or  received,  the  description, 
the  amount  and  number  of  shares  thereof  held  by  each  such 
person,  as  mentioned  on  page  17  of  the  indictment,  linos 
S  to  15. 

5.  The  descriptions  of  bonds  retired  and  paid,  the  names 
and  addresses  of  the  corporations  issuing  such  bonds,  the 
dates  of  each  such  issuance,  the  amounts  so  issued,  the 
dates  of  each  such  retirement  and  payment,  the  amounts 
retired  and  paid  in  each  instance,  the  place  of  the  retire¬ 
ment  and  payment  of  the  bonds  in  each  case,  the  names  and 
addresses  of  each  person  whose  bonds  were  retired  and 
paid  and  the  number,  amount  and  description  of  the  bonds 
so  retired  and  paid,  belonging  to  each  person  or  corpora¬ 
tion,  in  reference  to  page  17  of  the  indictment,  lines  17 
and  18. 
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6.  The  dates  of  each  receipt  and  disbursement  of  cash  in 
payment  for  bonds  sold  and  preferred  stock  sold,  as  men¬ 
tioned  on  page  17  of  the  indictment,  lines  19  and  20,  the 
amount  of  each  such  receipt  and  disbursement,  the  names 
and  addresses  of  the  persons  to  whom  such  money  was 
paid,  the  names  and  addresses  of  the  personfc  from  whom 
such  money  was  received,  the  descriptions,  amounts,  the 
corporations  issuing,  and  the  persons  to  whom  each  bond 
and  each  share  of  preferred  stock  was  issued  in  payment 
for  cash. 

7.  The  dates  of  each  disbursement  of  monevs,  funds  and 

credits  in  payment  of  items  of  general!  expense  and 
95  the  payment  of  stock  dividends  and  bf  cash  divi¬ 
dends,  as  mentioned  on  page  17  of  thje  indictment, 
lines  20  to  22,  the  amounts  of  each  such  disbursement,  the 
person  making  each  such  disbursement,  the  means  by  which 
each  such  disbursement  was  made,  the  names  and  addresses 
of  the  persons  or  corporations  to  whom  each  such  disburse¬ 
ment  was  made,  the  nature  and  description  cif  each  trans¬ 
action  that  resulted  in  such  disbursement,  and  whether  each 


such  disbursement  represented  a  bona  tide  transaction  and 
was  an  accurate  payment. 


8.  The  nature  and  description  of  each  of!  the  “divers 


other  of  the  financial  transactions  and  affairs  of  the  said 


F.  II.  Smith  Company”,  as  mentioned  on  page  17  of  the 
indictment,  lines  22  and  23,  the  names  and  the  addresses 
of  the  persons  and  corporations  with  whom  ea<|h  such  trans¬ 
action  was  had,  the  amount  owed  by  the  F.  Hj,  Smith  Com¬ 
pany  as  a  result  of  such  transaction,  the  duties  when  such 
transaction  arose  and  the  names  and  addresses  of  the 
persons  present  when  such  transaction  arose! 

9.  The  physical  description  of  the  “certain  book  of  ac¬ 
count  designated  and  known  as  the  general  journal”,  men¬ 
tioned  on  page  17  of  the  indictment,  line  24,  the  exact  name 
of  such  journal,  the  names  of  the  persons  who  kept  such 
journal,  and  made  the  entries  therein,  the  exact  place  where 
such  journal  was  kept  and  maintained,  the  period  of  time 
the  entries  in  such  journal  covered,  the  names  and  ad¬ 


dresses  of  the  persons  and  corporations  to  whom  the  entries 
in  such  journal  related  and  the  descriptions,  jamounts  and 
nature  of  each  transaction  recorded  in  such  journal. 

10.  How  and  in  what  manner  the  preservation  of 
96  such  journal  would  be  of  great  value  and  use  in  the 
preservation  of  the  estates  and  rights! of  the  F.  H. 
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Smith  Company,  its  stockholders  and  creditors,  as  men¬ 
tioned  on  page  17  of  the  indictment,  lines  27  to  29  and  on 
page  18,  line  1. 

11.  The  name  and  citation  of  the  provision  in  the  Code 
of  Laws  for  the  District  of  Columbia,  or  of  the  Laws  of 
the  United  States,  the  name  and  citation  of  the  statute  of 
the  state  where  the  F.  11.  Smith  Company  was  incorporated, 
the  provision  in  the  certificate  of  incorporation  of  the  F.  H. 
Smith  Company,  the  provision  in  the  By-Laws  of  the  F.  H. 
Smith  Company,  t he  resolution  of  the  board  of  directors  or 
of  the  stockholders’  meeting  of  the  company,  which  made 
it  the  duty  and  obligation  of  the  F.  H.  Smith  Company,  or 
its  officers,  directors  or  agents,  to  keep  and  preserve  such 
general  journal. 

12.  The  names,  locations,  descriptions  and  nature  of  the 
estates  and  rights  of  the  F.  H.  Smith  Company  and  the 
other  persons  and  corporations,  generally  mentioned  on 
page  17  of  the  indictment,  lines  27  to  29,  and  on  page  18, 
lines  1  to  8,  that  would  be  preserved  by  the  F.  H.  Smith 
Company  keeping  and  maintaining  such  general  journal. 

13.  The  names  and  addresses  of  the  persons  and  cor¬ 
porations,  as  generally  mentioned  on  page  18  of  the  indict¬ 
ment,  lines  2  to  8,  the  descriptions,  dates  of  issuance,  dates 
of  purchase  of  bonds  and  stock,  the  value  and  amount  of 
the  stock  or  bonds  held  by  each  such  person  or  corporation, 
and  the  value  of  each  estate  and  right,  which  would  be 
preserved  by  the  keeping  and  maintaining  of  such  general 
journal  by  the  F.  H.  Smith  Company. 

14.  The  names  and  addresses  of  each  of  those  “divers 


other  corporations  and  persons  to  the  grand  jury 
97  unknown”,  known  by  the  Government  at  the  time  of 
the  return  of  this  indictment  and  now  known  by  the 
Government,  in  reference  to  page  18  of  the  indictment,  lines 
7  and  8. 

15.  The  exact  place  in  the  District  of  Columbia  from 
which  the  said  defendants  took  away  and  concealed  the 
general  journal,  as  alleged  on  page  18  of  the  indictment, 
line  11. 


l(i.  The  exact  place  where  and  the  exact  time  when  the 
defendants  and  each  of  them  formed  or  conceived  the  “in¬ 
tent  to  defraud  and  injure”  each  of  the  persons  and  cor¬ 
porations,  mentioned  in  the  indictment,  in  reference  to  page 
18,  lines  13  and  14. 
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17.  The  names  and  addresses  of  the  owners  |of  preferred 
shares  of  stock  of  the  F.  H.  Smith  Company,  tile  number  of 
shares  and  the  description  of  the  issue  held  hy  each  such 
stockholder,  and  the  date  of  each  such  purchase,  in  refer¬ 
ence  to  page  18  of  the  indictment,  lines  14  and  15. 

18.  The  names  and  addresses  of  the  owners  of  bonds  sold 
by  the  F.  H.  Smith  Company,  the  number  of  bjmds  and  the 
amount  thereof  held  by  each  such  person,  the  description 
of  each  such  bond  held  by  each  person  respectively,  and  the 
date  when  purchased  or  received  as  owner |  thereof,  as 
mentioned  on  page  IS  of  the  indictment,  line  1|5. 

19.  The  names  and  addresses  of  each  of  thej  creditors  of 
the  F.  II.  Smith  Company,  the  amount  of  each  such  credit 
to  each  such  creditor  respectively,  the  date  wheii  such  credit 
arose  in  each  instance,  the  nature  and  description  of  the 
transaction  by  which  it  arose,  the  party  or  parties  with 
whom  it  arose,  what  security  such  creditor  has  for  such 

debt  owed  by  the  F.  H.  Smith  Company  or  had  at  the 
98  date  of  the  return  of  this  indictment,  tile  date  when 
such  debt  was  or  shall  become  due  and  owing,  in 
reference  to  page  18  of  the  indictment,  line  lGj 

20.  How  and  in  what  manner  and  by  what  mjeans  did  the 
defendants  and  each  of  them  intend  to  injure  Sand  defraud 
the  corporations  and  persons  mentioned  on  page  18  of  the 
indictment,  lines  13  and  14,  and  the  relations  between  such 
corporations  and  persons  and  the  F.  H.  Smith  Company, 
and  how  each  such  relation  arose  and  the  najture  thereof 
in  each  instance. 

21.  The  exact  physical  description  of  the  general  journal 
mentioned  on  page  18  of  the  indictment,  linejs  27  and  28, 
the  exact  name  of  such  journal,  the  period  of  time  covered 
bv  the  entries  in  such  journal,  the  nature  and  description  of 
the  entries  in  such  journal,  the  names  and  addresses  of  the 
party  or  parties  to  which  such  entries  relate,  the  nature  and 
description  of  the  transactions  which  resulted  in  such 
cut  ides,  the  exact  place  where  such  book  was  kept,  the 
names  of  the  persons  who  made  the  entries  therein,  and 
whether  it  is  claimed  that  the  entries  in  such  general  journal 
represented  bona  tide  transactions  and  were  accurate 
entries,  and  if  not  the  exact  entries  that  did  pot  represent 
bona  tide  transactions  or  accurate  entries. 

22.  Whether  it  is  claimed,  and  how  and  in  what  manner, 
the  taking  away  and  concealing  of  the  general  journal, 
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generally  mentioned  on  page  18  of  the  indictment,  lines  27 
and  28,  would  or  could  in  any  way  injure  or  defraud  the 
persons  and  corporations  generally  mentioned  on  page  18 
of  the  indictment,  or  their  estates  and  rights  when  “a  more 
particular  description  of  the  general  journal,  being 

99  to  the  grand  jury  unknown"',  mentioned  on  page  18 
of  the  indictment,  line  28  and  page  19,  line  1. 

23.  The  name  and  citation  of  the  section  of  the  Code  of 
Laws  for  the  District  of  Columbia  or  the  Laws  of  the 
United  States  under  which  this  count  of  the  indictment  is 
based  and  will  be  prosecuted. 

If  the  defendants  are  not  furnished  with  the  information 
requested  above  as  regards  each  of  the  four  counts  of  the 
indictment,  they  will  be  seriously  prejudiced  in  the  matter 
for  their  defense  and  will  not  be  able  to  intelligently  pre¬ 
pare  their  defense,  procure  the  proper  witnesses  to  refute 
the  allegations  in  the  indictment. 

The  defendants  also  state  that  they  are  unable  to  pro¬ 
cure  the  information  asked  for  in  each  of  the  items  above 
and  as  to  those  items  relating  to  the  books,  records,  can¬ 
celled  checks  and  documents  the  defendants  are  unable  to 
determine  what  books,  records,  cancelled  checks  and  docu¬ 
ments  are  referred  to  in  the  indictment,  because  of  the 
vagueness  and  indefiniteness  of  this  indictment  in  this 
regard. 

The  defendants  further  move  this  court  to  direct  Nugent 
Dodds,  Special  Assistant  to  the  Attorney  General  of  the 
United  States,  and  Neil  Burkinshaw,  Assistant  United 
States  Attorney  for  the  District  of  Columbia,  that  unless 
the  Bill  of  Particulars  prayed  for  is  furnished  in  accordance 
with  the  order  of  the  court,  the  United  States  be  precluded 
from  proceeding  on  each  count  of  the  said  indictment. 

100  1  WILTON  J.  LAMBERT, 

WILTON  J.  LAMBERT, 

1339  E  Street  Northwest. 
FRANK  G.  RAICIILE, 

FRANK  G.  RAICHLE, 

1010  Slior chain  Bldg. 

R.  II.  MEATMAN, 

RUDOLPH  H.  MEATMAN, 

1339  E  Street  Northwest. 

October  27,  1930. 
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To  Nugent  Dodds,  Special  Assistant  to  the  Attorney  Gen¬ 
eral;  Leo  A.  Rover,  United  States  Attorney!  in  and  for 
the  District  of  Columbia  : 

Please  take  notice  that  the  foregoing  motion  will  be 
presented  to  the  Justice  holding  Criminal  Court]  in  the  Dis¬ 
trict  of  Columbia  on  the  30th  day  of  October,  1930,  at  1:30 
P.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard. 

LAMBERT,  RAICHLE  and  YEATMAX. 


Service  Oct.  27,  ’30. 

NUGENT  DODDS.  j 

101  Supreme  Court  of  the  District  of  Columbia 

j 

Monday,  October  27,  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Gordon,  presiding. 


*  #  * 


*  # 


*  \  * 


i 

Hitz,  J. 


Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendants  in  proper  person,  according  to  their  recogni¬ 
zance,  the  defendant  Pitts,  the  defendant  Anadale,  the  de¬ 
fendant  Edwards  bv  their  attorneys  Wilton  j.  Lambert, 
Frank  G.  Raichle,  and  Rudolph  H.  Yeatman,  Esquires,  and 
the  defendant  Henry  by  his  attorney  Harry  IS.  Barger, 
Esquire;  whereupon  the  defendants’  motion  to  quash  and 
demurrer  coming  on  to  be  heard,  after  argunjent  by  the 
counsel  are  by  the  Court  overruled;  and  thereupon  the  trial 
date  of  this  case  is  set  for  Monday,  November  17th,  1930. 

102  Supreme  Court  of  the  District  of  Columbia. 

Saturday,  November  8,  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Adkins,  presiding. 

j 

#  #  *  tt  *  #  '  # 

Hitz,  J.  j 

Come  as  well  the  Attorney  of  the  United  Sthtes,  as  the 
defendants  by  their  Attorneys  Wilton  J.  Lambeijt,  Frank  G. 
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Raichle,  and  Rudolpli  H.  Yeatman,  Esquires;  whereupon 
llie  moiion  of  the  defendants  for  bill  of  particulars  coming 
on  to  be  heard  is  bv  the  Court  granted  as  to  count  one  and 
denied  as  to  counts  two,  three,  and  four,  to  which  action 
of  the  Court  the  defendants  by  their  attorneys  pray  an  ex¬ 
ception  which  is  noted.  And  thereupon  the  motion  of  the 
defendants  for  continuance  from  November  17,  1930  to 
November  2-4,  1930,  coming  on  to  be  heard,  is  by  the  Court 
granted. 

103  Filed  November  13.  1930. 

Bill  of  Particulars,  to  Wit. 

Conversions.  Separate  items. 


No. 

1  >nte. 

Amount. 

Date. 

Bank  from 

1927. 

1927. 

Amount. 

which  w  Uhdrawn. 

I 

10/15 

*2.500.00 . 

. 10/15 

$1,234.19 

C.  X.  B. 

10/15 

1.205.81 

M.  B.  &  T. 

•  > 

10/21 

4.000.00 . 

. 10/1S 

4.000.00 

C.  X.  B. 

•  4 

•  > 

10/22 

5. 000. 00 . 

. 10/19 

1.200.00 

M.  B.  &  T. 

10/21 

2.355.S1 

44 

10/22 

2.075.00 

it 

4 

10/29 

7,500.00 . 

. 10/29 

1.06S.06 

C.  X.  B. 

10/29 

0,950.00 

44 

o 

11/12 

1 0.000.00 . 

. 10/29 

2.650.00 

tt 

11/S 

2.S00.00 

M.  B.  &  T. 

11/9 

3.200.00 

ti 

11/9 

2.000.00 

C.  X.  B. 

11/10 

2,185.19 

44 

11/10 

1.954.63 

M.  B.  &  T. 

11/10 

1.834.29 

44 

6 

12/1 

35.000.00 . 

. 12/3 

10.000.00 

AT.  X.  B.  Boston. 

12/3 

10.000.00 

“  Minneapolis. 

12/5 

15,000.00 

H.  X.  B.  Xew  York. 

i 

12/10 

7.500.00 . 

. 12/14 

7,500.00 

C.  X.  B. 

s 

12/27 

2,000.00 . 

. 12/27 

2.000.00 

M.  B.  &  T. 

1928. 

1928. 

9 

1/5 

20.000.00 . 

.  1/5 

16.500.00 

C.  X.  B. 

1/7 

4.500.00 

Cent.  Tr.  Co. 

10 

1/10 

12,004.16 . 

.  1/7 

2.000.00 

M.  B.  &  T. 

1/9 

5,000.00 

44 

1/10 

5.604.16 

C.  X.  B. 

11 

1/17 

11.000.00 . 

.  1/17 

6.000.00 

M.  B.  &  T. 

1/17 

5,000.00 

S.  M.  T.  Co. 

12 

1/25 

7.500.00 . 

.  1/19 

1.583.80 

C.  X.  B. 

1/25 

2,152.10 

tt 

1/25 

2.610.71 

t. 

1/25 

2.450.00 

M.  B.  &  T. 

13 

1  /2S 

7.025.15 . 

.  1/20 

1.475.15 

C.  X.  B. 

1/2S 

6.150.00 

M.  B.  &  T. 

14 

1  /30 

10.000.00 . 

.  1/30 

15.000.00 

C.  X.  B. 

If) 

1/30 

2.000.00 . 

.  1/30 

2.000.00 

M.  B.  &  T. 

16 

1/31 

3.405.00 . 

.  1/28 

3,405.00 

44 
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Conversions. 

Separate  items. 

So. 

Date. 

Amount. 

Date. 

iBank  from 

1928. 

1928. 

Amount. 

which  withdrawn. 

104 

! 

17 

2/3 

11,512.00 . 

1/30 

4.039.50 

i 

C.  N 

.  B. 

1/31 

5.918.15 

. 

2/3 

3.250.00 

M.  B.  &  T. 

IS 

2/C 

7,500.00 . 

1/20 

5,150.00 

C.  n! 

.  B. 

1/30 

15,000.00 

i  4j 

19 

2/15 

7,750.00 . 

2/13 

4,500.00 

u 

2/15 

3,250.00 

(.! 

20 

2/21 

12,500.00 . 

2/10 

2.000.00 

M.  E 

&  t. 

2/17 

1,100.00 

C.  X 

.  B. 

2/20 

3,650.00 

it 

2/21 

6.500.00 

44 

21 

2/24 

10.799.20 . 

2/23 

2.200.00 

M.  B.  &  T. 

2/24 

4,150.00 

C.  X 

.  B. 

2/24 

4,449.20 

44] 

22 

3/0 

20.000.00 . 

3/0 

12,000.00 

44] 

3/0 

5.000.00 

m.  ii 

;.  &  t. 

3/0 

1,920.00 

“i 

3/0 

11.174.19 

4  4  j 

23 

3/10 

12,500.00 . 

3/1 

2,980.00 

C.  xl 

.  B. 

3/2 

2.400.00 

M.  11 

i.  &  T. 

3/3 

3,240.00 

c.  M 

.  B. 

3/0 

5,000.00 

M.  E 

5.  &  T. 

24 

3/21 

9,000.00 . 

3/20 

2.250.00 

C.  X 

(■  B. 

3/20 

2.250.00 

.4 

3/20 

2.250.00 

44 

3/20 

2,250.00 

44 

25 

3/31 

12.500.00 . 

3/27 

1.000.00 

44 

3/29 

4,240.00 

44 

3/30 

4.780.00 

M.  E 

i.  &  T. 

3/31 

3.290.00 

C.  X. 

!  B. 

20 

4/14 

417.55 . 

4/17 

41 4  .no 

4* 

27 

5/S 

4.890.00 . 

5/4 

4. 890. 00 

44 

i 

27  A 

S/20 

12.500.00 . 

8/21 

12.500.00 

4. 

28 

5/15 

5,200.00 . 

5/14 

2.100.84 

44 

j 

5/14 

1.806.05 

44 

5/15 

699.60 

44 

5/16 

1.001.00 

*4 

105 

| 

29 

5/18 

31,075.00 . 

5/7 

4.9S0.00 

c.  s. 

|b. 

5/8 

5.240.00 

M.  B 

!.  &  T. 

5/0 

5.360.00 

C.  X 

i  B. 

5/10 

4.785.00 

M.  B 

j.  &  T. 

5/19 

5.316.09 

44 

i 

5/18 

511.00 

C.  X. 

j  B. 

5/1 S 

4,950.00 

44 

20 

5/19 

20.851.23 . 

5/19 

26.S51.23 

44 

31 

0/5 

3.525.00 . 

0/0 

3.525.00 

44 

j 

32 

0/12 

8.500.00 . 

0/12 

4.450.00 

44 

i 

6/12 

.”.808.50 

44 

i 

33 

0/15 

10,000.00 . 

0/13 

5.388.33 

44 

j 

0/15 

4.750.00 

4* 

34 

0/18 

0,355.25 . 

0/1S 

6,355.25 

44 

25 

0/18 

3,000.00 . 

0/18 

3.000.00 

4. 

i 

20 

0/22 

913.40 . 

0/23 

913.40 

44 

i 

•■»** 

•  >  4 

0/28 

1 2,000.00 . 

0/19 

5.538.33 

4. 

80 
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No.  Date. 
1928. 


:ts 

o 

7:tn 

i 

c» 

■40 

> 

V2 

•!1 

< 

21 

42 

( 

21 

43 

i , 

20 

44 

7  28 

4." 

s  *2 

40 

s  2 

47 

s  3 

100 

4S 

S/ll 

40 

s  2o 

5n 

>  —•  * 

51 

S 

23 

r»2 

s 

:;i 

r>:t 

0 

'S 

.74 

0 

15 

55 

0/21 

50 

0/21 

i.»  4 

0/25 

5S 

10/13 

50 

10/10 

00 

10/20 

01 

11/2 

0.2 

11/15 

o:t 

11/15 

Conversions. 

Amount. 


Date. 


0/21 

4.900.00  ( 

0/25 

3,300.00 

5.000.00 . 

0/21 

5,160.00 

S. 500. 00 . 

7/11 

s.500.00 

°  Ton  no  . 

7/13 

2.700.00 

:t 0.0 25. 00 . 

7/20 

33.200.00 

7/20 

33,200.00 

14.7S1.10 . 

7/20 

4,040.10 

7/20 

4.560.00 

7/27 

2.54 10.00 

7/27 

3.6S1.30 

7/30 

9.500.00 

7/31 

6. 230.50 

S/0 

3.1  NS.  50 

12.101.00 . 

S/2 

5.25O.00 

S/2 

3.250.00 

S./3 

3.031.60 

2.000.00 . 

S/3 

2,000.00 

•»  rnn  no  . 

S/7 

3.640.00 

S/17 

9.600.00 

3S.0S7.10 . 

S/16 

9,800.00 

S/17 

9.600.00 

8/23 

3.150.00 

S/23 

22.151.65 

31.410.11 . 

S/20 

10.000.00 

8/21 

9,250.00 

S/22 

12.536.33 

8/31 

7.251.87 

S/31 

6.S0O.00 

0,082.43 . 

9/S 

5,682.45 

9/10 

4,000.00 

or  (ton  on  . 

9/4 

12.500.00 

9/12 

1.017.15 

9/15 

1.900.00 

9/14 

10.000.00 

9/14 

1,000.00 

5.000.00 . 

9/21 

5.000.00 

9/21 

3.179.19 

9/25 

4.909.77 

9/25 

5.S50.00 

10.200.00 . 

10/12 

4.000.00 

10/12 

t  >.200.00 

1  TOO  00  . 

10/17 

1,790.00 

0.067.55 . 

10/20 

9,067.55 

11/1 

0.500.0(1 

50.000.00 . 

11/17 

37.500.00 

11/15 

12.500.00 

OS  115  10 . 

11/13 

6.250.00 

11/13 

S.  135.10 

11/13 

10.500.00 

11/14 

4.650.00 

11/14 

S. 920.00 

11/15 

14.240.52 

11/15 

4 .858.80 

11/15 

0.025.00 

11/15 

4, 529 .68 

Separate  items. 

Itank  from 

Amount.  whieh  withdrawn, 
C.  X.  It. 


Cent.  Tr.  Co. 

c.  x.  r.. 

M.  It.  &  T. 

«• 

C.  X.  IV. 

*  • 

Cent .  Tr.  ( '<>. 
M.  It.  ,V:  T. 

c.  x.  it. 

M.  It.  &  T. 
Cent.  Tr.  Co. 
C.  X.  It. 

C.  X.  it. 

M.  It.  &  T. 


C.  X.  I  t 


M.  It.  &  T. 
C.  X.  It. 

M.  It.  &  T. 
C.  X.  It. 
M.  It.  &  T. 
<\  X.  It. 


M.  If.  &  T. 

tt 

C.  X.  If. 

it 

M.  It.  &  T 
Cent.  Tr.  Co 
C.  X.  It. 

M.  It.  vVc  T. 

C.  X.  It. 


M.  It.  &  T. 


I 

I 


I 

I 

I 
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Conversions.  Separate  items. 


No. 

I  >ate. 

Amount. 

Date. 

| 

Bank  from 

1028. 

1928. 

Amount. 

1 

vliich  withdrawn 

107 

| 

01 

11/20 

ly.OW.OO. 

. 11/20 

7,470.03 

d 

.  X.  B. 

11/20 

7,240.80 

i 

44 

11/20 

280.17 

y) 

[.  B.  &  T. 

( >5 

11/28 

20,000.00 . 

. 11/28 

7.103.33 

d 

.  X.  B. 

11/28 

8,390.00 

•  4 

11/30 

002.25 

i 

•  • 

11/28 

4.192.17 

M.  B.  &  T. 

00 

12/3 

15,441.70. 

. 12/1 

7,251.80 

C 

.  X.  B. 

12/1 

4.316.20 

M.  B.  &  T. 

12/3 

2.825.25 

i 

•  ft 

12/3 

3.250.00 

4ft 

07 

12/0 

2.100.00. 

. 12/7 

2.100.00 

d 

.  X.  B. 

68 

12/10 

4.080.00. 

. 12/12 

4.0S0.00 

44 

00 

12/10 

10.020.00. 

. 12/5 

2,704.00 

M.  B.  .V:  T. 

12/0 

2.477.50 

0 

.  X.  B. 

12/10 

2.830.70 

-'j 

[.  B.  &  T. 

12/11 

2.004.00 

i 

44 

70 

12/12 

4.585.00. 

. 12/13 

4.585.00 

C 

.  X.  B. 

71 

12/12 

14.104.50. 

. 12/11 

7.150.00 

44 

12/11 

0,054.50 

44 

72 

12/17 

20.000.00. 

. 12/12 

583.00 

I.  B.  &  T. 

12/15 

7.220.00 

c. : 

X.  B. 

12/15 

5.280.00 

4ft 

12/15 

0.907.10 

y\ 

[.  B.  &  T. 

*■•> 

4  o  i 

,12/20 

24.5S7.00. 

. 12/10 

9.587.00 

G 

.  X.  B. 

12/10 

15.000.00 

— 

74 

1/2 

10.000.00. 

. 12/24 

1.040.25 

102!). 

1/2 

5.281.50 

4ft 

1/2 

4.000.00 

4ft 

75 

1/3 

13.201.55. 

.  1/3 

7.010.30 

ft* 

1/3 

0.281.19 

t.  II.  &  T. 

70 

1/10 

10.000.00. 

.  1/14 

5.281.25 

c 

!.  X.  B. 

1/16 

4.500.00 

4ft 

1/10 

3.500.00 

ftft 

77 

2/12 

3.450.00. 

O  / 1  •  > 

3.450.00 

10S 

1 

1 

1 

7  S 

2/21 

12,448.77. 

.  2/10 

4.272.37 

c 

.  X.  B. 

2/10 

4.200.00 

ii 

2/20 

3.970.40 

M 

t.  B.  &  T. 

70 

2  20 

10,000.00. 

.  2/23 

4.100.00 

i  ** 

2/25 

0,200.00 

O 

'  X.  B. 

80 

3/13 

7.360.84 . 

4.1 19.84 

L  B.  T. 

3/13 

3.250.00 

:  ** 

81 

3/21 

10,000.00. 

4.219.99 

4ft 

3/20 

2.500.00 

c 

;  x.  b. 

3/20 

1.117.50 

3/21 

3.422.81 

34.  B.  &  T. 

8*J 

3  30 

0.000.00. 

.  4/2 

28.984.09 

Cl?nt.  Tr.  Co. 

83 

4/1 

4.045.07. 

2.852.8$ 

|.  B.  &  T. 

6- 

-5384 

i 

i 
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Conversions.  Separate  Items. 


No.  Date. 

Amount.  Date. 

Bank  from 

1029. 

1020. 

Amount. 

which  withdrawn. 

4/1 

2,093.09 

M.  B.  &  T. 

84  4/20 

60.000.00 .  4/23 

35.000.00 

Cent.  Tr.  Co. 

4/23 

25.000.00 

Lib.  Bk.  Buff. 

85  (1/25 

8.494.73 

Nat.  Rock.  Bk.  Bost. 

8(5  6/2S 

(>,002.10 . 6/20 

2.575.00 

M.  B.  &  T. 

6/28 

1.875.00 

C.  N.  B. 

6/28 

1,500.00 

4ft 

6/28 

1.242.19 

*4 

87  7/10 

47.605.00 .  7/20 

47.695.00 

S.  M.  T.  Co. 

ss  7/24 

7.100.00 .  7/24 

2.976.75 

M.  B.  &  T. 

7/24 

1,846.12 

C.  N.  B. 

7/24 

2.470.49 

•• 

SO  7/29 

13.330.49 .  7/22 

1.366.67 

44 

7/22 

2.200.00 

4» 

7/24 

910.74 

4. 

7/24 

724.00 

.4 

7/25 

5.417.63 

M.  B.  &  T. 

7/26 

2.000.00 

4ft 

7/26 

1.157.09 

4ft 

7/20 

1 .547.46 

44 

<♦0  7/31 

2.000.00 .  7/31 

2.091.  N9 

.4 

91  S/3 

7,000.00  .  7/31 

1,587.90 

44 

S/1 

2.738.93 

4ft 

S/1 

1.027.25 

44 

8/2 

2,015.86 

M.  B.  &  T. 

109 

92  S/5 

4.300.00 .  S/1 

1 .465.50 

C.  N.  B. 

S/2 

3.009.00 

44 

93  S/21 

7,000.00 .  8/19 

1.008.90 

44 

S./20 

900.42 

44 

8/21 

1.926.14 

4. 

S/21 

1.750.00 

44 

8/21 

1.649.47 

4ft 

8/21 

1.215.20 

4ft 

04  See  27 

A  in  place  of  04. 

95  9/20 

30.000.00  .  0/25 

2o.000.90 

M.  H.  T.  Co. 

9/21 

5.000.00 

C.  N.  B. 

9/21 

5.000.00 

Riggs. 

Legend : 

C.  N.  B. 

is  Commercial  National  Bank.  Washington.  D.  C. 

M.  K.  .V: 

T.  is  Merchants  Bank  and  Trust  (' 

Mmpany.  Washington.  D.  C. 

M.  N.  B. 

.  Boston,  is  Merchants  National  B; 

ink.  Boston.  Mass. 

M.  N.  B. 

.  Minnea]>olis.  is  Metropolitan  National  Bank. 

Minneapolis.  Minn. 

11.  N.  B. 

.  New  York,  is  Harriman  National 

Bank.  Now  York.  N.  Y. 

Dent.  Tr 

.  Co.  is  Central  Trust  Company  of 

Maryland. 

Frederick.  Md. 

S.  M.  T. 

Co.  is  Southern  Maryland  Trust  Company.  Seat  Pleasant,  Md. 

Lib.  Bk. 

Buff.,  is  Liberty  Bank  of  Buffalo. 

Buffalo.  N. 

Y. 

Nat.  Rook.  Bk..  Boston,  is  National  Rockland  Bank.  Boston.  Mass. 

M.  H.  T.  Co.  is  Murray  Hill  Trust  Company.  New  York.  N.  Y. 

Riggs  is  Riggs  National  Bank.  Washington.  I).  C. 

110  November  12, 1930. 

Accepted  by  counsel  for  defense,  by  agreement,  in  lieu 
of  formal  bill  of  particulars  concerning  those  ninety-five 


I 
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I 

embezzlements  mentioned  in  count  one  of  indictment,  and 
as  full  compliance  with  the  order  of  the  Court  in  respect 
to  bill  of  particulars  in  this  cause. 

EDMUND  M.  TOLAND, 
Associated  with  Wilton  J.  Lambert,  Frank 
G.  Raichle,  and  Rudolph  H.  Yeatman, 
Counsel  for  the  Defendants  \ Pitts,  Ana- 
dale  and  Edwards  and  Authorized  by 
Them  to  so  Sign  and  Accept.  \ 

111  Supreme  Court  of  the  District  of  Columbia. 

Monday,  November  24,  1930. 

The  Court  resumes  its  session  pursuant  to  jadjournment, 
Mr.  Justice  Hitz,  presiding. 

*  *  *  #  #  *  |  * 

. 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendants  in  proper  person,  according  to  their  recogni¬ 
zances  and  by  their  attorneys  Wilton  J.  Lambert,  Frank  G. 
Raichle,  Rudolph  H.  Yeatman,  Edward  Toland,  and  George 
D.  Horning,  Jr.,  Esquires;  whereupon  each  defendant  be¬ 
ing  arraigned  upon  the  indictment  the  readinjg  whereof  he 
specifically  waives,  pleads  not  guilty  thereto, |and  for  trial 
puts  himself  upon  the  country  and  the  Attorney  of  the 
United  States  doth  the  like;  and  thereupon  fftte  defendant 
being  called  for  trial,  it  is  ordered  that  a  jury  to  try  the 
issue  joined  herein  be  empaneled;  *  *  * 

j 

Friday,  November  28,  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Hitz,  presiding. 

i 

*  *  *  #  *  *  j  * 

Come  again  the  parties  aforesaid,  in  mamjier  as  afore¬ 
said,  and  the  same  persons  who  were  in  the;  jury  box  at 
the  adjournment  of  Court  Wednesday,  Xovenjber  26,  1930; 
whereupon  a  portion  of  the  Two  Hundred  persons  drawn 
bv  the  Jurv  Commission  November  25,  1930,  jbeing  called, 
and  those  responding  being  sworn  upon  their  voir  dire  and 
examined  as  to  their  competency  for  jury  servjice  and  their 
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qualifications  for  trying  the  issue  joined  herein,  the 
112  jury  is  completed  and  is  composed  of  good  and  law¬ 
ful  persons  of  the  District  of  Columbia,  to-wit, 
Charles  W.  Sanford,  Xestor  A.  Gnash,  Louis  Seidel,  Edwin 
Wenttang,  Bernard  P.  Robey,  William  L.  Bishop,  Harvey 
V.  Avery,  Walter  R.  Dickie,  B.  LeRoy  Yowell,  Mildred 
Robertson,  Walter  S.  Jackson,  Mrs.  Ethel  Lewis,  who,  being 
sworn  to  well  and  truly  try  the  issue  joined  herein,  are 
placed  in  custody  of  the  United  States  Marshal  and  are 
respited  until  the  meeting  of  the  Court  tomorrow. 

Friday,  December  19,  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Hitz,  presiding. 


* 


# 


Come  again  the  parties  aforesaid,  in  manner  as  afore¬ 
said,  and  the  same  jury  in  this  case  that  was  respited  yes¬ 
terday;  whereupon  the  said  jury  upon  their  oath  say  that 
each  defendant  is  guilty  in  manner  and  form  as  charged 
in  the  indictment;  and  thereupon  upon  motion  of  the  de¬ 
fendants  by  their  attorneys,  the  said  jury  are  polled  and 
each  and  every  member  thereof  upon  their  oath  say  that 
each  defendant  is  guilty;  whereupon  each  defendant  is 
committed  to  the  Washington  Asylum  and  Jail. 

113  Motion  for  Xew  Trial. 

Filed  Dec.  22,  1930. 

Xow  come  the  defendant-,  and  each  of  them  by  their 
attorneys,  and  severally  move  the  court  to  vacate  and  set 
aside  the  verdict  of  conviction  rendered  by  the  jury  in  the 
above  entitled  cause,  and  to  grant  each  of  them  a  new  trial, 
upon  the  following  grounds: 

1.  That  the  verdict  is  contrarv  to  the  evidence. 

2.  That  the  verdict  is  contrary  to  the  weight  of  the  evi¬ 
dence. 

3.  That  the  verdict  is  contrary  to  law. 

4.  Because  of  error  committed  by  the  court  in  refusing 
to  direct  a  verdict  of  not  guilty  at  the  conclusion  of  all  of 
the  evidence  in  the  case. 
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5.  Because  of  error  committed  by  the  court  in  empanel¬ 
ing  the  jury  after  the  statement  of  a  juror  who  was  exam¬ 
ined  on  his  voir  dire  in  open  court  in  the  piresence  of  the 
jurors  subsequently  sworn  herein  to  try  the,  issues  in  this 
case,  in  substance,  that  he  had  formed  an; opinion  as  to 
the  guilt  or  innocence  of  the  defendants  and  that  in  his 
opinion  they  were  guilty. 

6.  Because  of  errors  of  law  committed  by  the  court  in 
the  empaneling  of  the  said  jury. 

7.  Because  of  misconduct  of  counsel  for  the  Government 

throughout  the  trial  and  during  the !  arguments  to 
114  the  jury,  which  misconduct  was  duly  called  to  the 
attention  of  the  court  from  time  to  time. 

8.  Because  of  the  refusal  of  the  court  tp  withdraw  a 

juror  and  declare  a  mistrial  on  the  occasions  when  such 
misconduct  occurred  and  motions  were  made  |to  have  a  mis¬ 
trial  declared.  j 

9.  Because  of  misconduct  of  counsel  for  the  Government 
objected  to  by  the  defendants  as  the  said  ihiseonduct  oc¬ 
curred. 

10.  Because  of  the  denial  of  court  of  the  ilnotions  of  de¬ 

fendants  to  withdraw  from  the  consideration  of  the  jury 
improper  statements  made  by  counsel  for  the  Government 
during  the  trial  of  the  case  and  during  the  i arguments  of 
the  case  before  the  jury.  j 

11.  Because  of  errors  committed  by  the  court  in  the  re¬ 
ception  of  evidence  offered  by  the  Government  over  the 
objection  of  the  defendants. 

12.  Because  of  errors  committed  by  the  colurt  in  exclud¬ 
ing  evidence  offered  by  the  defendants. 

13.  Because  of  errors  committed  by  the  court  in  refusing 
to  strike  out  testimony  offered  by  the  Government  and 
received  in  evidence  on  the  promise  to  properly  connect 
up  the  same  with  the  issues  in  the  case,  which  said  testi¬ 
mony  was  not  connected  up,  and  which  said  testimony  was 
incompetent  and  immaterial. 

14.  Because  of  errors  committed  by  the  court  in  refusing 
to  strike  out  testimony  offered  by  the  Government  on  di¬ 
rect  examination  of  witnesses  and  on  cross-examination 
of  the  defendant,  Pitts,  and  other  witnesses  for  the  de¬ 
defendants,  on  motion  of  the  defendants. 

j 

I 

I 

i 

i 
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15.  Because  of  errors  of  Hie  court  in  refusing  defend¬ 
ants’  instructions  numbered  1,  2,  3,  5,  9,  10,  11,  13,  14,  17. 
18,  19,  20,  21,  22  and  23. 

16.  Because  of  errors  committed  by  the  court  in 

115  refusing  to  grant  said  prayers  numbered  1,  2,  3,  5, 
9,  10,  11,  13,  14,  17,  18,  19’  20,  21,  22  and  23,  when 

severally  resubmitted  at  the  conclusion  of  the  charge  of  the 
court,  the  court  not  having  charged  the  jury  the  subject 
matter  of  each  of  said  pravers. 

WILTON  J.  LAMBERT, 

FRANK  G.  RAICHLE, 

R.  II.  YEATMAN, 

1329  E  Street,  N.  IF., 
Attorneys  for  Defendants. 
GEORGE  D.  HORNING,  Jr. 
EDMUND  M.  TOLAND. 

116  To  Leo  Rover,  U.  S.  Attorney,  District  of  Columbia; 

Neil  Burkinshaw,  Assistant  U.  S.  Attorney,  Dis¬ 
trict  of  Columbia;  Nugent  Dodds,  Assistant  Attor¬ 
ney  General,  Attorneys  for  the  United  States: 

Take  notice  that  the  aforegoing  Motion  for  a  new  trial 
will  be  called  for  hearing  before  Mr.  Justice  Hitz,  sitting 
in  Criminal  Court  No.  2,  or  wherever  he  shall  be  sitting  at 
the  time,  on  Tuesday,  December  23,  1930,  at  10  o’clock 
A.  M.,  or  as  soon  thereafter  as  counsel  mav  be  heard. 

WILTON  J.  LAMBERT, 

FRANK  G.  RAICHLE, 

R.  H.  YEATMAN, 

GEORGE  D.  HORNING,  Jr., 
EDMUND  M.  TOLAND, 

Attorneys  for  Defendants. 

Service  of  copy  of  the  foregoing  acknowledged  this  22nd 
day  of  December,  1930. 

NEIL  BURKINSHAW, 

Asst.  Attorney  for  United,  States. 

Copy  of  this  motion  refused  by  Nugent  Dodds  on  Sat. 
Dec.  20, 1930,  at  or  about  4:15  P.  M. 


E.  M.  TOLAND. 
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The  U.  S.  insists  on  compliance  with  rule  of  this  Court 
requiring  two  full  days’  notice  on  hearing  of  a  motion. 

NEIL  BURKIN  SHAW, 

Asst.  U.  S.  Atty. 

117  Motion  in  Arrest  of  Judgment.'. 


Filed  Dec.  22,  1930. 


#  #  *  *  #  *  |  * 

I 

Now  comes  the  defendants,  G.  Bryan  Pitts,  C.  Elbert 
Anadale,  and  John  H.  Edwards,  Jr.,  by  their  attorneys, 
Wilton  J.  Lambert,  Frank  G.  Raichle,  and  R,  H.  Yeatman, 
E.  M.  Poland  and  G.  1).  Horning,  Jr.,  and  expressly  reserv¬ 
ing  their  pleas  in  abatement  to,  their  demujrrer  to,  their 
motion  to  quash,  and  a  motion  for  bill  of  particulars  of,  the 
indictment  in  this  case,  severally  move  the  Court  to  arrest 
judgment  on  the  verdict  rendered  in  the  said  Cause,  for  the 
following  reasons: 

1.  Because  of  the  matters  and  things  set  forth  in  their 
pleas  in  abatement,  which  ai’c  hereby  made  part  hereof. 

2.  Because  of  the  matters  and  things  set  forth  in  their 
demurrer,  which  is  hereby  made  part  hereof. 

3.  Because  of  the  matters  and  things  set  forth  in  their 
motion  to  quash  the  indictment,  which  is  hereby  made  part 
hereof. 

4.  Because  of  the  matters  and  things  set  forth  in  their 
motion  for  bill  of  particulars,  which  is  hereby  made  part 
hereof. 

5.  Because  there  is  a  misjoinder  of  counts  in  the  said  in¬ 
dictment,  in  that  there  is  nothing  to  show  that  the  offenses 
charged  in  any  of  the  four  counts  of  the  said  indictment 
are  in  anv  wav  related  to  the  same  transactions,  or  con- 
nected  together,  or  related  to  the  same  classes  of  offenses, 

which  may  be  properly  joined  in  one  indictment. 

118  6.  Because  Count  1  of  the  said  indictment  is  mis¬ 

joined  with  Counts  2,  3,  and  4,  in  that  thjere  is  nothing 
to  show  in  the  face  of  the  indictment  that  I  Counts  2,  3, 
and  4  are  connected  with  the  transactions  | set  forth  in 
Count  1.  | 

7.  Because  Count  1  of  the  indictment  is  duplicitous,  in 
that  it  charges,  or  attempts  to  charge,  the  defendants  with 
the  conspiracy  to  violate  Section  834  of  the  Code  of  Laws 
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for  the  District  of  Columbia,  and  also  charges,  or  attempts 
to  charge,  the  defendants  with  a  conspiracy  to  violate  Sec¬ 
tion  840  of  the  Code  of  Laws  for  the  District  of  Columbia. 

8.  Because  Count  3  of  the  indictment  is  duplicitous,  in 
that  it  charges,  or  attempts  to  charge,  the  defendants  with 
violation  of  Section  840  of  the  Code  of  Laws  for  the  Dis¬ 
trict  of  Columbia,  and  also  charges,  or  attempts  to  charge, 
the  defendants  with  violation  of  Section  834  of  the  Code 
of  Laws  for  the  District  of  Columbia. 

9.  Because  the  said  indictment,  and  each  and  every  count 
thereof,  do  not  sufficiently  state  or  aver  facts  therein  to 
constitute  an  offense  against  the  laws  of  the  United  States 


bv  these  defendants. 

10.  Because  the  said  indictment,  and  each  and  every 
count  thereof,  are  so  vague,  indefinite,  and  uncertain  in 
their  allegations  that  they  fail  to  charge  the  commission  of 
anv  offense  against  the  laws  of  the  United  States  or  the 
District  of  Columbia,  and  fail  to  comply  with  the  Sixth 
Amendment  to  the  Constitution  of  the  United  States  in  that 
they  do  not  inform  the  defendants  of  the  nature  and  cause 
of  the  accusations  against  them. 

119  11.  Because  the  said  indictment,  and  each  and 

every  count  thereof,  are  not  sufficient  in  form  or  sub¬ 
stance  to  enable  these  defendants  to  plea-  the  judgment  in 
bar  of  another  prosecution  for  the  same  offenses. 

12.  Because  Count  1  of  the  said  indictment  charges  a 
conspiracy  to  violate  Section  840  of  the  Code  of  Laws  for 
the  District  of  Columbia,  and  the  second,  third,  and  fourth 
counts  of  the  said  indictment  charge  the  violation  of  said 
Section  840  and  therefore  do  not  charge  a  crime,  in  that 
the  said  Section  840  is  so  vague  and  uncertain  in  its  de¬ 
scription  as  to  what  shall  constitute  violation  thereof  that 
it  is  invalid  under  the  Fifth  Amendment  to  the  Constitu¬ 
tion  of  the  United  States. 

13.  Because  Section  840  of  the  Code  of  Laws  for  the  Dis¬ 
trict  of  Columbia,  which  these  defendants  are  charged  with 
having  conspired  to  violate  and  with  having  violated,  is  un¬ 
constitutional  and  void  under  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States,  in  that  it  is  so  uncertain 
and  vague  as  not  to  set  forth  an  ascertainable  standard  of 
guilt  to  guide  and  inform  the  defendants  what  it  was  their 

dutv  to  avoid. 

•/ 
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14.  Because  there  is  no  allegation  in  the  said  indictment, 
or  in  any  count  thereof,  sufficiently  describing'  or  identify¬ 
ing  the  hooks,  records,  checks,  or  papers  belonging  to  the 
F.  II.  Smith  Company  so  as  to  enable  these  defendants  to 
plead  former  jeopardy  to  another  prosecution  for  the  same 
offenses. 

If).  Because  there  is  no  allegation  in  the  said  indictment, 
or  in  any  count  thereof,  that  at  the  time  of  the  commission 
of  the  alleged  offenses  therein  charged,  there  was  in 

120  the  books,  records,  or  checks  generally  mentioned 
therein,  any  matter  relating  to,  affecting,  or  bearing 

upon  the  estate  or  rights  of  any  person  whomsoever,  or  the 
said  F.  II.  Smith  Company. 

10.  Because  there  is  no  allegation  in  the  saicjl  indictment, 
or  in  any  count  thereof,  indicating,  or  purporting  to  indi¬ 
cate,  how  or  iu  what  manner  the  taking  away  and  conceal¬ 
ing  of  any  of  the  books,  papers,  records  and  documents  gen¬ 
erally  described  in  the  said  indictment,  and  eacffi  and  every 
count  thereof,  would  defraud  or  injure  the  estate  or  right 
of  the  F.  II.  Smith  Company  or  the  other  corporations  or 
persons  mentioned  in  each  count  of  the  said  indictment. 

17.  Because  there  is  no  allegation  in  the  indictment,  or 
in  any  count  thereof,  that  there  was  any  duty  (ff*  obligation 
imposed  upon  the  said  defendants,  or  the  F.  H.  ‘Smith  Com¬ 
pany,  whereby  the  books,  records,  documents  and  papers, 
gcncrallv  mentioned  in  each  count  of  the  said  indictment, 
should  be  preserved  or  kept  for  the  F.  H.  Smith  Company 
or  the  other  corporations  and  persons  mentioned  in  each 
count  of  the  said  indictment. 

15.  Because  there  is  no  allegation  in  the  said!  indictment, 
or  in  any  count  thereof,  indicating,  or  purporting  to  indi¬ 
cate,  how  and  in  what  manner  the  books,  records,  docu¬ 
ments  and  papers,  generally  mentioned  in  each  count  of  the 
said  indictment,  did,  or  would,  preserve  the;  estates  or 
rights  of  the  F.  II.  Smith  Company  and  the  otlier  corpora¬ 
tions  and  persons  mentioned  in  each  count  of  jthe  said  in¬ 
dictment. 

19.  Because  there  is  no  allegation  in  the  said!  indictment, 
or  in  anv  count  thereof,  that  the  estate |or  right  of 

*  7  j  o 

121  the  F.  II.  Smith  Company,  or  any  of  the  corporations 
or  persons  mentioned  in  each  count  thereof,  was, 

could,  or  might  be  defeated,  injured,  or  altered! by  the  tak- 
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ing  away  or  conceal  in, a:  of  the  books,  records,  documents 
and  papers,  or  any  of  them,  mentioned  in  each  count  of  the 
said  indictment. 

20.  Because,  if  it  be  claimed  that  by  intendment  of  the 
said  indictment,  or  any  count  thereof,  or  inference  there¬ 
from,  the  estate  or  right  of  the  said  F.  H.  Smith  Company 
or  the  other  corporations  or  persons,  was,  could,  or  might 
be  defeated,  injured  or  altered  as  aforesaid,  such  intend¬ 
ment  or  inference  is  a  conclusion  of  law  only  and  not  prop¬ 
erly  averred  either  bv  intendment  or  inference  therefrom 
as  to  the  manner  in  which  or  the  respect  wherein  such  estate 
or  right  was,  could,  or  might  be  defeated,  injured  or  al¬ 
tered. 

21.  Because  the  said  indictment,  and  each  and  every 
count  thereof,  are  so  vague,  indefinite,  and  uncertain  as  to 
fail  to  inform  the  defendants  whether  the  offenses  charged 
in  each  count  thereof  was  embezzlement  by  an  agent,  at¬ 
torney.  clerk  or  servant:  larceny  after  trust:  taking  awav 
or  concealing  writings;  malicious  burning  or  destruction 
of  movable  property:  or  stealing  or  injuring  books,  etc., 
as  such  offenses  are  defined  in  the  Code  of  Laws  for  the 


District  of  Columbia. 

22.  Because  the  first  count  of  the  said  indictment  docs 
not  sufficiently  allege  the  commission  of  an  overt  act,  in 

that  the  supposed  overt  acts  therein  set  forth  are 
122  alleged  in  such  an  indefinite  and  uncertain  manner 
as  to  fail  to  show  how  any  of  the  supposed  overt  acts 
in  any  way  relate  to  or  tend  to  effect  the  object  of  the  con¬ 
spiracy  charged. 

23.  Because  the  first  count  of  the  said  indictment,  to¬ 
gether  with  the  bill  of  particulars  with  respect  to  the  95  in¬ 
stances  of  alleged  embezzlement,  do  not  sufficiently  describe 
the  said  100  alleged  offenses  with  any  degree  of  particular¬ 
ity  so  as  to  inform  the  defendants  of  the  object  of  the  con¬ 
spiracy  which  they  are  charged  to  have  committed. 

24.  Because  the  first  count  of  the  said  indictment  does 
not  sufficiently  allege  the  crime  of  embezzlement  and  the 
crime  of  taking  away  and  concealing  writings  which  the 
defendants  are  charged  with  having  conspired  to  commit. 

25.  Because  the  said  indictment,  and  each  and  every 
count  thereof,  contain  numerous  conclusions  of  law. 
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26.  Because  of  other  matters  and  things  apparent  on  the 
face  of  the  record. 

WILTON  J.  LAMBERT, 
FRANK  G.  RAICHLE, 

R.  H.  YEAT.MAN, 

E.  M.  TOLANDj 
G.  D.  HORNINOjr,  Jr.. 
Attorneys  for  Defendants. 

Washington,  D.  €.,  December  22,  1930.  I 

Notice  of  Hearing. 

j 

To  Nugent  Dodds,  Special  Assistant  to  the  Attorney  Gen¬ 
eral:  Leo  A.  Rover,  United  States  Attorney  jfor  the  Dis¬ 
trict  of  Columbia: 

123  Take  notice  that  the  foregoing  motion  in  arrest  of 
judgment  of  G.  Bryan  Pitts,  C.  Elbert  Anadale,  and 
John  H.  Edwards,  Jr.,  has  been  filed  this  22nd  day  of  De¬ 
cember,  1930,  and  the  same  will  be  presented  tcj  the  Justice 
presiding  at  the  Criminal  Term  of  the  Supreme  Court  of 
the  District  of  Columbia  on  Tuesday,  December  23,  1930, 
at  10  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  may 
he  heard. 

WILTON  J.  LAMBERT, 
FRANK  G.  RAICHLE, 

R.  H.  YEATMAN, 

E.  M.  TOLANDj 
G.  D.  HORNING,  Jr., 
Attorneys  for  Defendants. 

Acknowledgment  of  Service. 

i 

| 

Service  of  copy  of  the  above  motion  in  arrest  of  judg¬ 
ment  and  notice  of  hearing  thereon  is  acknowledged  this 
22nd  dav  of  December,  1930. 

NEIL  BURKINSHAW, 
Attorney  for  the  United  States  of j  America. 

The  U.  S.  insists  on  compliance  with  rule  o|f  this  court 
requiring  two  full  days  notice  on  hearing  of  a  motion. 

NEIL  BURKINSHAW. 
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124  Supreme  Courl  of  the  District  of  Columbia. 

Tuesday,  December  23,  1930. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Adkins,  presiding. 

******* 

Hitz,  J. 

1  -T 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendants  in  proper  person,  in  custody  of  the  Superin¬ 
tendent  of  the  Washington  Asylum  and  Jail  and  by  their 
attorneys,  Wilton  J.  Lambert,  Kudolph  Yeatman,  Frank  G. 
Kaichle,  George  D.  Horning,  Jr.,  and  Edward  Toland,  Es¬ 
quires;  whereupon  the  defendants'  motion  for  a  new  trial 
coming  on  to  be  heard  is  submitted  to  the  Court  severally 

as  to  each  defendant  and  is  bv  the  court  severally  over- 

•  * 

ruled,  to  which  action  of  the  Court  each  defendant  by  his 
attorneys  prays  an  exception  which  is  noted;  and  there¬ 
upon  the  defendants'  motion  in  arrest  of  judgment  coming 
on  to  be  heard,  after  argument  bv  the  counsel  severally  as 
to  each  defendant  with  respect  to  each  count  of  the  indict¬ 
ment.  is  by  the  Court  severally  overruled,  to  which  action 
of  the  Court  each  defendant  by  his  attorney  prays  an  ex¬ 
ception  which  is  noted:  whereupon  it  is  demanded  of  each 
defendant  what  further  he  has  to  sav  whv  the  sentence  of 
the  law  should  not  be  pronounced  against  him  and  each 
defendant  says  nothing  except  as  he  has  already  said;  and 
thereupon  it  is  considered  by  the  Court  that  for  his  said 
offense  the  defendant  Pitts  be  taken  by  the  Superintendent 
aforesaid,  to  the  Asylum  and  Jail  aforesaid,  whence  he 
came,  thence  to  the  Penitentiary,  as  designated  by  the  At¬ 
torney  General  of  the  United  States,  there  to  be  imprisoned 
for  the  period  of  seven  (7)  years  on  each  of  the  second  and 
fourth  counts  of  the  indictment,  said  sentences  as  to 

125  the  second  and  fourth  counts  to  run  consecutively, 
and  to  be  imprisoned  for  the  period  of  Two  (2) 

years  on  the  first  count  of  the  indictment  and  Five  (5) 
years  on  the  third  count  of  the  indictment,  said  sentences 
as  to  the  first  and  third  counts  to  run  concurrently  with 
each  other  and  concurrently  with  the  sentences  imposed  on 
the  second  and  fourth  counts  of  the  indictment,  all  of  these 
sentences  to  take  effect  from  and  including  the  date  of  ar- 
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rival  of  said  defendant  at  said  Penitentiary;  whereupon  it 
is  considered  by  the  Court  that  for  his  said  offjense  the  de¬ 
fendant  Anadale  be  taken  by  the  Superintendent  aforesaid, 
to  the  Asylum  and  Jail  aforesaid,  whence  he  cjamo,  thence 
to  the  Penitentiary,  as  designated  by  the  Attorney  General 
of  the  United  States,  there  to  be  imprisoned  for  the  period 
of  Four  (4)  years  on  the  second  count  of  the!  indictment, 
and  Five  (5)  years  on  the  fourth  count  of  the!  indictment, 
said  sentences  as  to  the  second  and  fourth  colunts  to  run 
consecutively,  and  to  be  imprisoned  for  the  period  of  Two 
(2)  years  on  the  first  count  of  the  indictment  and  Three  (3) 
years  on  the  third  count  of  the  indictment,  said  sentences 
as  to  the  first  and  third  counts  to  run  concurrently  with 
each  other  and  concurrently  with  the  sentences!  imposed  on 
the  second  and  fourth  counts  of  the  indictment,!  all  of  these 
sentences  to  take  effect  from  and  including  the  date  of 
arrival  of  said  defendant  at  said  Penitentiary  |  and  there¬ 
upon  the  defendant  Pitts  and  the  defendant  Anadale  by 
their  attorneys  note  an  appeal  to  the  Court  of"!  Appeals  of 
the  District  of  Columbia,  from  the  judgment  of  {he  Court  in 
this  case;  whereupon  the  Court  fixes  the  amount  of  bond 
for  costs  on  appeal  at  One  Hundred  Dollars  or  Fifty 
126  Dollars  in  cash ;  and  thereupon  the  defendant  Pitts 
and  the  defendant  Anadale  by  their  attorneys  make 
application  for  bond  on  appeal  in  this  case,  which  is  by  the 
Court  denied,  to  which  action  of  the  Court  each  defendant 
by  his  Attorneys  prays  an  exception  which  is  nqted;  where¬ 
upon  it  is  considered  by  the  Court  that  for  his  said  offense 
the  defendant  Edwards  be  taken  by  the  Superintendent 
aforesaid,  to  the  Asylum  and  Jail  aforesaid,  thence  to  the 
Penitentiary,  as  designated  bv  the  Attorney  Geiieral  of  the 
United  States,  there  to  be  imprisoned  for  the  period  of 
Two  (2)  years  on  the  first  count  of  the  indictment  and 
Three  (3)  years  on  each  of  the  second,  third,  jand  fourth 
counts  of  the  indictment,  said  sentences  to  run  concurrently 
with  each  other  and  to  take  effect  from  and  including  this 
date. 

Memoranda.  j 

January  o,  1931. — Pitts:  Cost  Bond  on  appeal, [with  Amer¬ 
ican  Employers’  Insurance  Company,  approved  and  filed — 
Adkins,  J.  ! 

January  S,  1931. — Proposed  Bill  of  Exceptions  filed. 
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127  Assignment  of  Errors  on  Behalf  of  the  Defendant 

G.  Bryan  Pitts. 

Filed  January  17, 1931. 
##*#### 

The  defendant  G.  Bryan  Pitts  says  that  the  Court  erred 
as  follows: 

1.  In  sustaining  the  demurrer  of  the  United  States  to 
the  Defendant  Pitts’  pleas  in  abatement  Nos.  5,  6,  9,  11 
and  12. 

2.  In  sustaining  the  motion  of  the  United  States  to  strike 
Defendant  Pitts’  plea  in  abatement  No.  7. 

3.  In  directing  the  jury  to  find  the  issues  of  fact  upon 
Defendants’  pleas  in  abatement  Nos.  1,  2,  3,  4,  8,  10,  13,  14, 
and  15  favorable  to  the  Government. 

4.  In  denying  the  challenge  for  cause  interposed  by  the 
Defendant  Pitts  to  the  prospective  juror  Philip  A.  Simpson. 

5.  In  denying  the  motion  of  the  Defendant  Pitts  to  dis¬ 
miss  the  entire  panel  of  jurors  then  in  the  box  by  reason  of 
the  statement  of  the  prospective  juror  Schultz. 

6.  In  denving  the  renewed  motion  of  the  Defendant  Pitts 

to  dismiss  the  entire  panel  of  jurors  then  in  the  box 

128  by  reason  of  the  statement  of  the  prospective  juror 
Schultz  after  the  remarks  of  the  Court  to  the  jury. 

7.  In  denyihg  the  motion  of  the  Defendant  Pitts  to  with¬ 
draw  a  juror  by  reason  of  the  statements  made  by  the  pros¬ 
pective  juror  Schultz  interposed  at  the  conclusion  of  the 
examination  of  all  the  jurors  and  prior  to  the  swearing  and 
empaneling  of  the  jury  to  try  the  issues. 

8.  In  empaneling  the  jury  to  try  the  issues,  which  jury 
included  in  its  numbers  nine  of  the  jurors  who  were  in  the 
box  when  the  statements  were  made  by  the  prospective 
juror  Schultz, 

9.  In  overruling  the  objection  to  the  admission  in  evi¬ 
dence  of  the  following  records  and  papers: 

Certified  copies  of  correspondence  of  the  Chatham 
Phoenix  National  Bank  and  Trust  Company. 

Certified  copy  of  an  amendment  to  the  certificate  of  in¬ 
corporation  of  the  F.  II.  Smith  Company  (Government  Ex¬ 
hibits  Nos.  1  and  2). 

Papers  of  the  Chatham  Phoenix  Trust  Company  dated 
November  3,  1928  (Government  Exhibit  No.  21). 
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Certain  correspondence  of  the  Southern  Maryland  Trust 
Company  for  the  Years  1927,  1928  and  1929  ((Government 
Exhibits  Nos.  22,  23  and  24)  comprising  in  all  about  900 
individual  sheets.  j 

129  Approximately  900  collection  letters  of  the  Fed¬ 
eral  Reserve  Bank  (Government  Exhibits  Nos.  21  to 

88G,  inclusive). 

Letters  listing  checks  sent  by  the  Guaranty  ‘Trust  Com¬ 
pany  of  New  York  City  to  the  Federal  Reserve  Bank  of 
New  York  (Government  Exhibits  B-157). 

Deposit  tickets  in  the  Guaranty  Trust  Company  of  New 
York  to  the  credit  of  the  Spanish  Antique  Shop,  dated 
February  19,  1929,  in  the  amount  of  $3,500  ((Government 
Exhibit  B-l).  | 

Deposit  ticket  of  the  Washington  Savings  Bank  for  the 
credit  of  Edward  N.  Parker  &  Co.,  Inc.,  dated!  September 
19,  1928,  in  the  amount  of  $5,000  (Government  Exhibit 
B-2).  | 

Deposit  ticket  of  the  Washington  Savings  Bank  for  ac¬ 
count  of  Edward  N.  Parker,  Inc*.,  dated  December  20,  1928, 
in  the  amount  of  $3,179.19  (Government  Exhibit  B-3). 

Deposit  ticket  of  Federal  American  National  Bank  of 
Washington  to  the  credit  of  the  International  Mercantile 
Company,  dated  July  11,  1928  (Government  Exhibit  B-4). 

Federal  Reserve  Bank  letter  dated  July  11,  1928  (Gov¬ 
ernment  Exhibit  B-5). 

Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton,  to  the  credit  of  Wurdeman  &  Company,  datjed  January 
17,  1928,  for  $7,082.05  (Government  Exhibit  B-6). 

Deposit  ticket  of  Riggs  National  Bank  of  Washington, 
to  the  credit  of  F.  B.  Keecli  Company,  dated  November  10, 
1928,  $31,660.12  (Government  Exhibit  B-7).  | 

Deposit  ticket  of  Riggs  National  Bank,  Washington,  to 
the  credit  of  F.  B.  Keecli  Company,  dated  December 

130  10',  192S,  for  $34,727.(57  (Government  Exhibit  B-8). 

Deposit  ticket  of  Riggs  National  Bank  of  Wash¬ 
ington,  to  the  credit  of  F.  B.  Keecli  Company,  dated  Decem¬ 
ber  17, 1928,  $28,254  (Government  Exhibit  B-10)j 
Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton  to  the  credit  of  F.  B.  Keecli  Company,  dated  December 
15,  1928,  for  $29,605  (Government  Exhibit  B-ll)j. 
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Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton  to  the  credit  of  P.  B.  Keeeli  Company,  dated  July  31, 
1929,  $46,617.S9  (Government  Exhibit  B-i2). 

Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton,  to  the  credit  of  Wurdeman  &  Company,  dated  February 
14,  1929,  $9,871.50  (Government  Exhibit  B-13). 

Deposit  ticket  of  the  Farmers  &  Mechanics  National 
Bank,  dated  December  7,  1928,  for  the  credit  of  L.  P.  Sei- 
bold,  Inc.  (Government  Exhibit  B-14). 

Deposit  ticket  of  the  Riggs  National  Bank  to  the  credit 
of  Daisy  Wisher,  dated  January  21.  1929,  in  the  amount 
of  $1,576  (Government  Exhibit  B-15). 

Savings  account  ledger  sheet  of  the  Riggs  National  Bank 
with  Daisy  Wisher  (Government  Exhibit  B-16). 

Ledger  sheet  of  the  Riggs  National  Bank  with  Daisy 
Wisher  (Government  Exhibit  B-17). 

Ledger  sheet  of  the  F.  H.  Smith  Company  with  the  Riggs 
National  Bank  (Government  Exhibit  B-18), 

Ledger  sheet  of  the  Mutual  Life  Insurance  Company  of 
New  York,  covering  period  from  June  9,  through  June  30, 
1928  (Government  Exhibit  B-19). 

131  Ledger  sheet  of  Mutual  Life  Insurance  Company 
of  New  York,  covering  period  from  June  12  through 
June  29,  1929  (Government  Exhibit  B-20). 

Bookkeeper’s  journal  sheet  of  the  Riggs  National  Bank 
(Government  Exhibit  B-21). 

Transit  letter  from  Riggs  National  Bank  to  Federal 
Reserve  Bank  of  Richmond,  dated  June  17,  1929  (Govern¬ 
ment  Exhibit  B-22). 


Transit  letter  from  Riggs  National  Bank  to  Federal 
Reserve  Bank  of  Baltimore,  dated  July  21,  1929  (Govern¬ 
ment  Exhibit  B-23). 

Transit  letter  from  Riggs  National  Bank  to  Federal 


Reserve  Bank  of  Baltimore,  dated  January  21,  1929  (Gov¬ 
ernment  Exhibit  B-24). 


Transit  letter  from  Riggs 


National  Bank  to  Federal 


Reserve  Bank  of  Baltimore,  dated  February  14,  1929 
(Government  Exhibit  B-25). 

Transit  letter  from  Riggs  National  Bank  to  Federal 
Reserve  Bank  of  Baltimore,  dated  Dec.  10,  1928  (Govern¬ 
ment  Exhibit  B-26). 


Transit  letter  from  Riggs  National  Bank  to  Federal 
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Reserve  Bank  of  Baltimore,  dated  December  8,  1928 
(Government  Exhibit  B-27). 

Transit  letter  from  Riggs  National  Bank  to  Federal  Re¬ 
serve  Bank  of  Baltimore,  dated  December  2$,  1928  (Gov- 
ernment  Exhibit  B-28).  | 

Transit  letter  from  Riggs  National  Bank  dated  January 
18,  1927  (Government  Exhibit  B-29). 

Transit  letter  from  Riggs  National  Bank  dated  December 
15,  1928  (Government  Exhibit  B-30).  ! 

132  Group  of  transit  letters  collectively  marked 
(Government  Exhibit  B-31). 

Transit  letter  from  Riggs  National  Bank,;  dated  April 
18,  1929,  to  the  First  National  Bank  of  Bajltimore,  Md. 
(Government  Exhibit  B-32). 

Record  of  drafts  drawn  on  the  National  (pity  Bank  of 
New  York  (Government  Exhibit  B-33). 

Deposit  ticket  of  the  Mutual  Life  Insurance!  Company  of 
New  York  dated  June  16,  1928  (Government  Exhibit  B-34). 

Deposit  ticket  of  Mutual  Life  Insurance  Company  of 
New  York,  dated  June  17, 1929  (Government  Exhibit  B-35). 

Cashier’s  check  registered  for  period  July  22,  1928 
through  February  28,  1929  (Government  Exhibit  B-36), 
dealing  particularly  with  item  of  November  14,  1928,  W. 
W.  Ross,  $25,000. 

Draft  on  National  City  Bank  of  New  York,  dated  Novem¬ 
ber  15,  1928,  $106,000,  pavable  to  W.  AV.  Ross  (Government 
Exhibit  B-37).  '  j 

Cashier’s  check  dated  November  14,  1928,  toj  order  of  AV. 
IV.  Ross,  $25,000  (Government  Exhibit  B-38)  J 
Application  for  New  York  draft  dated  November  15, 1928, 
to  order  of  AY.  AY.  Ross,  $106,000  (Government  Exhibit 
B-39).  i 

Application  for  purchase  of  cashier’s  check  for  $25,000 
to  order  of  AV.  AV.  Ross,  dated  November  14,  1928. 

133  Deposit  ticket  of  Union  Trust  Company  for  the 
credit  of  Daniel  AV.  O’Donoghue,  datejd  April  18, 

1929,  in  the  amount  of  $59,733.24  (“IT.  S.  Exhibit  B-41”). 

Sixteen  Merchant  Bank  &  Trust  Company  ledger  sheets 
of  the  F.  II.  Smith  Company  (“U.  S.  Exhibit  lP-43”). 

Treasurer’s  check  of  Chatham  Phoenix  National  Bank, 
dated  November  13,  1928,  to  the  order  of  AV.  jw.  Ross,  in 
the  amount  of  $25,000  (“U.  S.  Exhibit  B-44”).i 

7—5384  ! 
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Treasurer’s  check  of  Chatham  Phoenix  National  Bank 
dated  January  28,  1929,  to  the  order  of  Evelyn  F.  Pitts, 
in  the  amount  of  $3,405  (“U.  S.  Exhibit  B-45”). 

134  Treasurer’s  check  of  November  10,  1927,  to  order 
of  E.  G.  Feldman,  $16,000  (Government  Exhibit 

B-46). 

Treasurer’s  check  of  Chatham  Phoenix  National  Bank, 
dated  July  20, 1928,  to  order  of  E.  F.  Wiles,  $2,575  (Govern¬ 
ment  Exhibit  B-47). 

Treasurer’s  check  of  Merchants  Bank  &  Trust  Company, 
dated  November  12,  1928,  $12,500,  to  order  of  A.  B.  Shuck 
(Government  Exhibit  B-48). 

Treasurer's  check  dated  August  23,  1928,  payable  to 
Suburban  TitU  &  Investment  Inc.,  $31,416.11  (Government 
Exhibit  B-49). 

Treasurer’s  check  dated  July  26,  192S,  to  order  of  E.  F. 
Feldman,  $15,000  (Government  Exhibit  B-50). 

Treasurer’s  check  of  Merchants  Bank  &  Trust  Co.,  dated 
March  20,  1928,  to  order  of  A.  M.  Shaw,  $9,000  (Govern¬ 
ment  Exhibit  B-51). 

Chatham  Phoenix  National  Bank  record  of  treasurer’s 
checks,  consisting  of  40  sheets  (Government  Exhibit  B-52). 

Record  of  checks  drawn  on  Chatham  &  Phoenix  National 
Bank  &  Trust  Company,  of  New  York  City,  covering  checks 
issued,  from  9800  to  9899  (Government  Exhibit  B-53). 

Draft  drawn  on  Chatham  &  Phoenix  National  Bank,  dated 
July  20,  1928,  payable  to  Murray  Hill  Trust  Co.,  $30,625 
(Government  Exhibit  B-54). 

Deposit  slip  for  credit  of  C.  Elbert  Anadale,  special, 
dated  August  20,  1928,  $12,500  (Government  Exhibit  B-55). 

Deposit  slip  for  credit  of  F.  H.  Smith  Company,  dated 
July  20,  1928,  $33,200  (Government  Exhibit  B-50). 

Copy  of  cash  letter  dated  July  20,  1928,  forwarded 

135  to  the  National  Metropolitan  Bank  of  Washington, 
D.  C.  (Government  Exhibit  B-57). 

Merchants  Bank  &  Trust  Company  records  of  the  book¬ 
keeper’s  journal  sheets  from  December,  1927  to  December, 
1929  (collectively  Government  Exhibit  B-58). 

Ledger  sheet  of  the  account  of  the  F.  H.  Smith  Company 
with  the  Libert v  Bank  of  Buffalo  (Government  Exhibit 
B-59 ) . 

Cashier's  check  drawn  on  the  Commercial  National  Bank 
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dated  November  15, 1928,  payable  to  W.  W.  Ross,  Attorney, 
$50,000  (Government  Exhibit  B-60).  ! 

Southern  Maryland  Trust  Company  records  of  drafts 
drawn  on  the  Commercial  National  Bank  frojoa  No.  9950  to 
No.  10049  (Government  Exhibit  B-61). 

Page  from  journal  ledger  of  Southern  Maryland  Trust 
Company  for  the  Commercial  National  Banki  account  from 
November  9,  1928  to  December  5,  1928  (Government  Ex¬ 
hibit  B-62).  ! 

Following  incoming  letters  from  the  Federal  Reserve 
Bank  of  Baltimore,  Md.,  of  dates  mentioned  Ijelow: 

Government 

Date.  !  Exhibit  Xo. 

April  11,  1929 . j .  B-63 

January  18,  1929 .  B-64 

January  22,  1929 . i .  B-65 

January  28,  1929 . j .  B-66 

January  31,  1929 . j .  B-67 

February  5,  1 929 . ] .  B-68 

February  15,  1929 .  . i .  B-69 

February  21,  1929 . j .  B-70 

March  9,  1929 . \ .  B-71 

136  March  15,  1929 . j .  B-72 

March  18,  1929 . I .  B-73 

March  28,  1929 . B-74 

June  18,  1929 . . .  i .  B-75 

June  26,  1929 . j .  B-76 

Julv  29,  1929 . 1 .  B-77 

Julv  29,  1929 . j .  B-78 

July  31,  1929 . j .  B-79 

August  1,  1929 . B-80 

August  19,  1929 . . j ......  .  B-81 

September  3,  1929 . j .  B-82 

September  18,  1929 . j .  B-83 

October  4,  1929 . 1 .  B-84 

October  11,  1929 . 1 .  B-85 

October  28,  1929 . 1 .  B-86 

August  5,  1929 . . . I .  B-87 

April  4,  1929 . B-88 

i 

Deposit  tickets  of  G.  Bryan  Pitts  in  the  Southern  Mary¬ 
land  Trust  Company  for  year  1927,  marked  as  a  group 
Government  Exhibit  B-89. 
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Deposit  tickets  of  G.  Bryan  Pitts  in  Southern  Mary¬ 
land  Trust  Company  for  vear  1928,  marked  in  a  group  U. 
S.  Exhibit  B-90. 

Deposit  tickets  of  G.  Bryan  Pitts  for  year  1929,  marked 
in  a  group  as  Government  Exhibit  B-91. 

Treasurer’s  draft  on  Title  Guaranty  and  Trust  Co.  of 
Baltimore,  payable  to  the  order  of  Riggs  National  Bank, 
dated  April  19, 1929,  $59,783.24  (Government  Exhibit  B-92). 

Letter  dated  June  4,  1929,  addressed  to  Southern  Mary¬ 
land  Trust  Co.,  Seat  Pleasant,  Md.,  signed  “A.  M. 
137  Shaw,  Secretary  to  G.  Brvan  Pitts”  (Government 
Exhibit  B-93 ) .  * 

Outgoing  letters  to  Commercial  National  Bank  from 
January,  1920  to  August,  1928,  marked  in  a  group  Govern¬ 
ment  Exhibit  B-94. 

Outgoing  letters  to  the  Commercial  National  Bank  from 


August,  1928  to  July,  1929,  marked  as  a  group  Government 
Exhibit  B-95. 

Outgoing  letters  of  Southern  Maryland  Trust  Company 
to  Commercial  National  Bank  from  July,  1929  to  December, 
1929,  marked  as  a  group  Government  Exhibit  B-96. 

Daily  cash  book  of  the  Southern  Maryland  Trust  Co. 
from  October,  1927  to  November  5,  1027,  marked  Govern¬ 


ment  Exhibit  B-97. 

Daily  cash  book  of  the  Southern  Maryland  Trust  Com¬ 
pany  from  November  7,  1927  to  August  24,  1928  (Govern¬ 
ment  Exhibit  B-98). 

Daily  cash  book  of  the  Southern  Maryland  Trust  Com¬ 
pany  from  August  25,  1928  to  June  13,  1929  (Government 
Exhibit  B-99). 

Daily  cash  book  of  Southern  Maryland  Trust  Co.  from 
June  i-4,  1929  to  December  5,  1929  (Government  Exhibit 
B-100). 

Register  of  bills  discounted  of  the  Southern  Maryland 
Trust  Co.  from  February  1,  1927  to  January  19,  1928 
(Government  Exhibit  B-101). 

Register  of  bills  discounted  of  the  Southern  Maryland 
Trust  Company  from  June  11,  1929  to  June  30,  1930 
(Government  Exhibit  B-102). 

Register  of  bills  discounted  of  the  Southern  Maryland 
Trust  Co.  from  October  27,  1928  to  June  27,  1929  (Govern¬ 
ment  Exhibit  B-103). 
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138  Check  drawn  “payable  to  cash”  (Government.  Ex¬ 
hibit  B-104).  | 

Minute  book  No.  3  of  the  F.  H.  Smith  Investment  Com¬ 
pany  (Government  Exhibit  No.  B-105). 

Minute  book  No.  1  of  the  F.  II.  Smith  Investment  Com- 

I 

pany,  covering  the  period  from  May  27,  1920  to  March  17, 
1925  (Government  Exhibit  B-106). 

139  Ledger  sheet  of  F.  H.  Smith  Company  showing 
entries  of  .January  7,  1928  (Government  Exhibit 

B-107).  *  | 

Ledger  sheet  of  the  F.  H.  Smith  Company  jfrom  Southern 
Maryland  Trust  Co.,  showing  entries  on  January  7,  1928, 
and  April  23,  1929  (Government  Exhibit  B-108). 

Deposit  slips  to  account  of  G.  Bryan  Pitts  at  Southern 
Maryland  Trust  Co.  from  March  18,  1927,  tb  December  31, 
1929  (Government  Exhibit  B-109).  1 

Bookkeeper’s  journal  sheet  dated  January  7,  1928 
(Government  Exhibit  B-110).  ; 

Incoming  letter  from  Baltimore  branch  of  the  Federal 
Reserve  Bank  of  Richmond,  dated  April  22,!  1929  (Govern¬ 
ment  Exhibit  B-lll).  . 

Incoming  letter  from  the  Baltimore  branch  of  the  Fed- 
oral  Reserve  Bank  of  Richmond,  dated  January  6,  1928 
(Government  Exhibit  B-112). 

F.  II.  Smith  Company  ledger  account  for  July  11,  22  and 
27,  1928  (Government  Exhibit  B-113).  j 

Ledger  account  of  the  F.  H.  Smith  Company,  August  6, 
1928,  and  April  2,  1929  (Government  Exhibit  B-114). 

F.  H.  Smith  Company  trustee  ledger  aecojant,  November 
17,  1928  (Government  Exhibit  B-115).  j 

Incoming  letter  of  Baltimore  branch  of  Federal  Reserve 
Bank  of  Richmond,  dated  July  10,  1928  (Government  Ex¬ 
hibit  B-110). 

Incoming  letter  of  Baltimore  branch  of  Federal  Reserve 
Bank  of  Richmond,  dated  August  4,  1928!  (Government 
Exhibit  B-117).  | 

Incoming  letter  from  Baltimore  branch,  Federal  Reserve 
Bank.  Richmond,  dated  April  1,  1929  (Government  Ex¬ 
hibit  B-118).  | 

140  Incoming  letter  from  National  Metropolitan  Bank, 
Washington,  D.  C.,  dated  Julv  26,  1928  (Government 

Exhibit  B-119). 
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Central  Trust'  Co.  outgoing  letter  dated  April  17,  1928  to 
Union  Trust  Co..  Baltimore,  Md.,  dated  April  17  (13), 
1928,  totalling  $49,411.84  (Government  Exhibit  B-120). 

Central  Trust  Company  outgoing  letter  to  Union  Trust 
Company,  Baltimore,  Md.,  dated  May  18,  1928,  totalling 
$77,107.38  (Government  Exhibit  B-121). 

Central  Trust  Company  outgoing  letter  to  Union  Trust 
Co.,  Baltimore,  Md.,  dated  June  26,  1928,  totalling  $68,- 
635.67  (Government  Exhibit  B-122). 

Central  Trust  Company  outgoing  letter  to  Union  Trust 
Company.  Baltimore,  Md.,  dated  July  26,  1928,  totalling 
$17,000.62  (Government  Exhibit  B-123). 

Central  Trust  Co.  outgoing  letter  to  Union  Trust  Co., 
Baltimore,  Md.,  dated  November  23,  1928,  totalling  $12,- 
346.54  (Government  Exhibit  B-124). 

Central  Trust  Co.  outgoing  letter  to  Union  Trust  Co., 
Baltimore,  Md.,  dated  November  20,  1927,  totalling  $48,- 
219.39  (Government  Exhibit  B-125). 

Central  Trust  Co.  outgoing  letter  to  Union  Trust  Co., 
Baltimore,  Md.,  dated  January  27, 1928,  totalling  $19,240.03 
(Government  Exhibit  B-126). 

Central  Trust  Co.  outgoing  letter  to  National  Metro¬ 
politan  Bank,  "Washington,  D.  C.,  dated  October  28,  1927, 
totalling  $30,996.76  (Government  Exhibit  B-127). 

Ledgei-  sheets  marked  “P.  Transit  discounts"  accounts 
of  persons  whose  names  begin  with  Letter  “P”  who  have 
no  regular  accounts  with  bank  (Government  Exhibit 
128). 

141  P  transit  sheets  from  June  11,  1927  to  October  28, 
1927  (Government  Exhibit  B-129). 

P  transit  sheet  from  November  8,  1927  to  May  2,  1930 
(Government  Exhibit  B-130). 

Ledger  account  of  G.  Bryan  Pitts,  care  of  F.  H.  Smith 
Co.,  "Washington,  D.  C.,  from  April  16, 1929  to  December  15, 
1930  (Government  Exhibit  B-131). 

16  liability  cars  dealing  with  the  account  of  G.  Bryan 
Pitts,  marked  as  a  group  Government  Exhibit  B-132. 

Subjxena  used  in  connection  with  the  examination  of 
Mr.  Weed  (Government  Exhibit  B-133). 

Snbpmna  produced  by  Charles  B.  Coflin,  Assistant  Clerk 
of  the  Supreme  Court  of  the  District  of  Columbia  (Govern¬ 
ment  Exhibit  B-134). 
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Cash  letter  from  Commercial  National  Bank  of  Washing¬ 
ton,  1).  C.,  to  Federal  Reserve  Bank,  Minneapolis,  Minn., 
dated  December  1,  1927,  listing  check  for  $10,000  (Govern¬ 
ment  Exhibit  B-146).  j 

List  of  debits  and  credits  from  books,  etc.,  of  the  Federal 
Reserve  Bank  of  Minneapolis  (Government  Exhibit  B-147). 

List  of  checks  on  various  clearing  banks  in  Minneapolis 
(Government  Exhibit  B-148). 

Ledger  sheet  of  Federal  Reserve  Bank  ojf  Minneapolis 
(Government  Exhibit  B-149). 

Ledger  sheet  of  the  Metropolitan  National  Bank  listing 
credits  and  debits  charged  to  the  Metropolitan  National 
Bank  of  Minneapolis  (Government  Exhibit  BrlSO). 

Settling  clerk’s  receipt  (Government  Exhibit  B-151). 

F.  11.  Smith  Company  ledger  account  at  Metro- 
142  politan  National  Bank,  Minneapolis,  Minn.,  of  De¬ 
cember  3,  1927  (Government  Exhibit  E(-152 ) . 

Collection  letter  from  Commercial  National  Bank  of 
Washington,  D.  C.,  to  Federal  Reserve  Bank  of  Boston, 
dated  December  1,  1927,  listing  a  check  dravU  in  amount  of 
$10,000  against  F.  H.  Smith  Co.  (Government  Exhibit 
B-153).  | 

Bank  ledger  of  Merchants  National  Bank,  Boston,  Mass., 
with  particular  reference  to  an_item  on  page  13,  dated 
December  3,  1927,  $10,000  (Government  Exhibit  B-154). 

Boston  Federal  Reserve  Bank  letter  of  June  26,  1929, 
listing  check  of  $8,494.73  (Government  Exhibit  B-155). 

Ledger  account  of  F.  II.  Smith  Co.  of  June|27,  1929,  from 
National  Rockland  Bank  of  Boston,  Mass.  (Government 
Exhibit  B-156). 

Sheet  from  the  draft  register  of  Merchants! Bank  &  Trust 
Co.,  now  merged  with  Federal  American  National  Bank  of 
'Washington,  D.  C.,  showing  draft  on  the  Chaitham  Phoenix 
Bank  &  Trust  Co.  of  New  York  C’itv  (Government  Exhibit 
160-B).  '  | 

Ledger  sheets  of  C.  Elbert  Ana  dale  special  account  for 
period  August  9.  1928  to  May  27,  1929,  of  Merchants  Bank 
&  Trust  Co.  (Government  Exhibit  B-161). 

Cashier’s  check  register  of  Liberty  National  Bank  of 
Washington,  D.  C.  (Government  Exhibit  B-163). 

Cashier's  check  No.  10187  for  $26,000,  dated  March  6, 
1928  (Government  Exhibit  B-162). 
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Collection  letter  dated  December  1, 1927  from  Commercial 
National  Bank  of  Washington  to  Chase  National  Bank  of 
New  York  City,  listing  check  on  Harriman  National  Bank  of 
New  York,  $1.' >,000,  marked  Government  Exhibit  B-164. 

Deposit  ticket  of  Schumann  &  Sons  dated  Febru- 
143  ary  15,  1928,  at  Chatham  Phoenix  National  Bank  of 
New  York  (Government  Exhibit  B-165). 

Deposit  ticket  of  P.  Schumann  &  Sons,  July  22,  1927 
(Government  Exhibit  B-166). 

Duplicate  original  of  transit  letter  from  Chatham  Phoe¬ 
nix  National  Bank  to  Federal  Reserve  Bank  of  Baltimore 
dated  February  15,  1928  (Government  Exhibit  B-167). 

Duplicate  original  of  transit  letter  dated  July  22,  1929, 
from  Chatham  Phoenix  National  Bank  to  Federal  Reserve 
Bank,  Baltimore,  Md.  (Government  Exhibit  B-168). 

Deposit  ticket  of  A.  Sulka  &  Company  in  Chase  National 
Bank  (Government  Exhibit  B-169). 

Letter  from  Federal  Reserve  Bank,  Baltimore,  Md.,  to 
Chase  National  Bank  (Government  Exhibit  B-170). 

Deposit  ticket  of  A.  Sulka  &  Co.  in  Chase  National  Bank 
(Government  Exhibit  B-171). 

Ledger  sheet  of  G.  Bryan  Pitts  in  Murray  Hill  Trust 
Company  covering  period  between  December  18,  1926,  and 
January  15,  1929  (Government  Exhibit  B-172). 

Ledger  sheet  of  F.  H.  Smith  Co.  account  covering  period 
from  September  19,  1929,  to  December  12,  1929  (Govern¬ 
ment  Exhibit  B-173). 

Check  of  F.  H.  Smith  Co.,  No.  73,  dated  September  20, 
1929,  payable  to  Southern  Maryland  Trust  Co.,  signed  by 
J.  H.  Edwards,  Jr.  (Government  Exhibit  B-175). 

Cash  letter  of  Murray  Hill  Trust  Co.  dated  November 
7,  1927  (Government  Exhibit  B-176). 

Loan  card  of  G.  Brvan  Pitts  with  the  Murrav  Hill  Trust 

►  ^ 

Co.,  New  York  City,  secured  loan  made  on  February  4,  1928 
(Loan  card  marked  Government  Exhibit  No.  B-177). 

Loan  card  of  G.  Bryan  Pitts  with  Murray  Hill  Trust  Co. 
loan  of  $100,000  August  8,  1927  (Government  Exhibit 
B-17S). 

144  Stock  ledger  sheet  of  Murray  Hill  Trust  Company 
account  of  G.  Bryan  Pitts,  August  16,  1926  to  Oc¬ 
tober  1,  1925  (Government  Exhibit  B-179). 

Pa  id  from  cash  book  of  Trust  Department  of  Murray 
Hill  Trust  Company  showing  payment  by  Pitts  and  others 
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for  stock  in  Murray  Hill  Trust  Company  on  July  21,  1928 
(Government  Exhibit  B-180).  | 

Deposit  slip  of  G.  Bryan  Pitts  showing  cjeposit  in  the 
Murray  Hill  Trust  Company  on  December  31]  1927  of  $20,- 
000  (Government  Exhibit  B-181).  I 

Deposit  slip  of  G.  Bryan  Pitts  in  Murrajy  Hill  Trust 
Companv  dated  December  31,  1927  $20,000  ( Government 
Exhibit  B-182).  j 

Deposit  slip  of  G.  Bryan  Pitts  January  28,;  1928  in  Mur¬ 
ray  Hill  Trust  Company  $10,000  (Government  Exhibit 
B-183).  *  j 

Deposit  slip  of  G.  Bryan  Pitts  January  31,  1928,  Murray 
Hill  Trust  Companv  $28,959.71  (Governnjient  Exhibit 
B -184). 

Deposit  slip  of  G.  Bryan  Pitts  in  Murray  Hill  Trust 
Company  of  March  21,  1928  in  amount  of  $19]944.32  (Gov¬ 
ernment  Exhibit  B-185). 

Various  records  of  the  Commercial  National  Bank  pro¬ 
duced  by  the  witness  Ralph  Xander  marked!  in  sequence 
from  C-l  to  C-361  inclusive.  j 

Cashier’s  check  payable  to  Esther  G.  Fe|dman  (Gov¬ 
ernment  Exhibit  B-186).  j 

Treasurer’s  check  on  the  Merchants  Bank  and  Trust 
Co.  endorsed  bv  Esther  G.  Feldman  (Government  Exhibit 
B-1S7).  ‘  | 

Cashier’s  check  on  Merchants  Bank  and  Trust  Company 
payable  to  E.  G.  Feldman  (Government  Exhibit  B-188). 

Check  of  $25,000  to  A.  B.  Shuck  (Government 
145  Exhibit  B-189).  | 

Check  pavable  to  A.  B.  Shuck  (Government  Ex¬ 
hibit  B-190).  ‘  j 

Cash  book  record  of  Carl  "VVertheim  $2770,:  dated  Janu¬ 
ary  29,  1929  (Government  Exhibit  B-192).  j 

Bill  for  6,000  cigars  purchased  from  Carl  Wertheim 
(Government  Exhibit  B-19.3). 

Deposit  ticket  of  Merchants  Bank  and  Trtist  Company 
dated  July  26,  1928  in  amount  of  $53,803.68  (j Government 
Exhibit  B-194). 

Letter  to  Central  Trust  Company  of  Frederick,  Md.  en¬ 
closing  a  number  of  checks  for  collection,  da^ed  July  26, 
1928  (Government  Exhibit  B-195). 

Memorandum  made  by  witness  McGruder  July  15,  1927 
recashing  of  $5,000  check  (Government  Exhibit  B-196). 
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Grand  Jury  Docket  (Government  Exhibit  B-198). 
Subpoena  served  on  G.  Bryan  Pitts  May  7,  1929  (Gov¬ 
ernment  Exhibit  B-199). 

Photostatic  copy  of  work  sheet  of  witness  Armbruster 
(Government  Exhibit  B-200). 

The  following  described  exhibits: 

Commercial  National  Bank  (Ralph  Xander,  and  auditors). 

U.  s. 

Exhibit 

number.  1  )escription. 

C-l  The  F.  H.  Smith  Companv  ledger  account 
10/15/27. 

3  F.  H.  S.  Co.  ledger  account  10/18/27. 

4  Paying  teller’s  journal  sheet  10/18/27. 

3  Deposit  ticket  of  Southern  Maryland  Trust  Co. 
10/22/27. 

8  F.  H.  S.  Co.  ledger  account  1 0/29/27. 

9  Paying  teller’s  journal  sheet  10/31/27. 

10  Deposit  ticket  S.  M.  T.  Co.  10/31/27. 

11  F.  H.  S.  Co.  ledger  11/9/27  and  11/10/27. 

12  Paying  teller’s  journal  sheet  11/9/27. 

146  13  Paying  teller’s  journal  sheet  11/10/27. 

14  Deposit  ticket  S.  M.  T.  Co.  12/1/27. 

15  F.  H.  S.  Co.  ledger  account  12/14/27. 

16  Paying  teller’s  journal  sheet  12/14/27. 

17  Deposit  ticket  S.  M.  T.  Co.  12/17/27. 

18  “  C.  Bryan  Pitts  12/27/27. 

19  Liability  ledger  sheets  for  1927,  1928,  1929. 

21  Paying  teller’s  journal  sheet  1/5/28. 

26  Remittance  teller’s  sheet. 

28  Bookkeeper’s  journal  sheet  1/5/28. 

29  F.  H.  S.  Co.  ledger  account  1/10/28. 

32  Deposit  ticket  S.  M.  T.  Co.  1/10/28. 

33  “  “  “  1/17/28. 

34  F.  II.  S.  Co.  ledger  account  1/19/28. 

36  Paying  teller’s  journal  sheet  1/19/28. 

37  “  “  “  1/25/28. 

38  Bookkeeper’s  journal  sheet  1/19/28. 

39  “  “  1/25/28. 

40  Deposit  ticket  S.  M.  T.  Co.  1/26/28. 

47  Deposit  ticket  G.  Bryan  Pitts  1/30/28. 

49  Deposit  ticket  Gladys  T.  Pitts  1/30/28. 
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Exhibit 

number. 


148 


Description. 

Ledger  account  Gladys  T.  Pitts  1/30/28  (7/8/27 

2/6/28).  *  j 

Deposit  ticket  S.  M.  T.  Co.  2/6/28.  j 

F.  H.  S.  ledger  account  2/13/28  and:  2/15/28. 

Paying  teller’s  journal  sheet  2/13/28. 

“  “  “  “  2|/15/28. 

Bookkeeper’s  journal  sheet  2/13/28. 

Deposit  ticket  S.  M.  T.  Co.  2/16/28.  j 

60  “  “  K.  P.  Schwartz  2/21/&8. 

61  F.  H.  S.  Co.  ledger  account  2/17/28. 

62  “  “  “  2/21/2$. 

Paying  teller’s  journal  sheet  2/17/28. 

“  “  2/20/28. 

“  “  “  “  2/21/28. 
Bookkeeper’s  journal  sheet  2/17/28. ! 

“  “  “  2/20/28.  | 

“  “  “  2/21/28. 

Deposit  ticket  G.  Bryan  Pitts  2/21/2^. 

Paying  teller’s  journal  sheet  2  24/28. 
Bookkeeper’s  journal  sheet  2/24/28. 

Deposit  ticket  G.  Bryan  Pitts  2/24/28. 

F.  H.  S.  Co.  ledger  account  3/6/28. 

Paying  teller’s  journal  sheet  3/6/28. j 
Bookkeeper’s  journal  sheet  3/6/28. 

F.  H.  Smith  Co.  ledger  account  3/1/28. 

Paying  teller’s  journal  sheet  3/1/28. 

“  “  “  “  3/3/28.  | 

Bookkeeper’s  journal  sheet  3/1/28. 

“  “  “  3, 3/28.  I 

Deposit  ticket  G.  Bryan  Pitts  3/10/28. 

F.  H.  S.  Co.  ledger  account  3/20/28. 

Paying  teller’s  journal  sheet  3/20/281 
Bookkeeper’s  journal  sheet  3/20/28. 

F.  H.  S.  Co.  ledger  account  3/27/28, 13/29/28. 

“  “  “  3/31/28) 

Paying  teller’s  journal  sheet  3/27/2$. 

“  "  “  “  “  3/29/28. 

89  “  “  “  “  3/31/2$. 

90  Bookkeeper’s  journal  sheet  3/27/28. 

91  “  “  “  3/29/28. 
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Exhibit 

number.  Description. 


92  Bookkeeper's  journal  sheet  3/31/28. 

93  Deposit  ticket  G.  Bryan  Pitts  3/31/28. 

94  F.  H.  S.  Co.  ledger  account  4/17/28. 

95  :  “  “  “  5/4/28. 

96  Paying  teller’s  journal  sheet  5/4/28. 

97  Bookkeeper’s  journal  sheet  5/4/28. 

98  Deposit  ticket  S.  M.  T.  Co.  5/9/28. 

101  F.  H.  S.  Co.  ledger  account  5/14/28. 

101 A  Bookkeeper’s  journal  sheet. 

102  F.  H.  S.  Co.  ledger  account  5/15/28  and  5/16/28. 
102A  Bookkeeper’s  journal  sheet. 

102B  “  ’  “  “ 

103  F.  it.  S.  Co.  ledger  account  5/7/28. 

104  Paying  teller’s  journal  sheet  5/7/28. 

105  “  "  “  “  “  5/9/28. 

106  “  “  “  “  5/18/28. 

107  Bookkeeper’s  journal  sheet  5/7/28. 

108  “  “  “  5/9/28. 

109  “  “  “  5/18/28. 

110  Deposit  ticket  G.  Bryan  Pitts  5/18/28. 

113  F.  H.  S.  Co.  ledger  account  6/6/28. 

114  Bookkeeper’s  journal  sheet  6/6/28. 

115  F.  H.  S.  Co.  ledger  account  6/12/28. 

116  Paying  teller’s  journal  sheet  6/12/28. 

117  Bopkkeeper’s  journal  sheet  6/12/28. 

118  Paying  teller’s  journal  sheet  6/13/28. 

119  Bookkeeper’s  journal  sheet  6/13/28. 

121  Bookkeeper’s  journal  sheet  6/15/28. 

149  122  Deposit  ticket  S.  M.  T.  Co.  6/15/28. 

124  Bookkeeper’s  journal  sheet  6/18/28. 

125  Paying  teller’s  journal  sheet  6/18/28. 

126  Deposit  ticket  S.  M.  T.  Co.  6/18/28. 

127  “  “  E.  P.  Schwartz,  Inc.  6/22/28. 

128  F.  H.  S.  Co.  ledger  account  6/23/28. 

129  Bookkeeper’s  journal  sheet  6/23/28. 

130  F.  H.  S.  Co.  ledger  account  6/25/28. 

131  Paying  teller’s  journal  sheet  6/19/28. 


132 


i  l  t  a  a 


“  6/21/28. 


133  “  “ 


‘  ‘  6/25/28. 
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Exhibit 

number.  Description. 

I 

134  Bookkeeper’s  journal  sheet  G/19/28.  i 

135  “  “  “  6/21/28.  | 

136  “  “  “  6/25/28.  | 

137  Deposit  ticket  S.  M.  T.  Co.  6/28/28. 

138  “  “  F.  H.  S.  Co.  6/29/28. 

139  F.  H.  S.  Co.  ledger  account  6/30/28.  j 

142  Bookkeeper’s  journal  sheet  7/13/28.  j 

143  F.  H.  S.  Co.  ledger  account  7/26/28. 

144  Paying  teller’s  journal  sheet  7/26/28.  j 

145  Bookkeeper’s  journal  sheet  7/26/28. 

154  Letter  of  F.  H.  S.  Co.  8/13/28.  j 

155  F.  H.  S.  Co.  ledger  8/2/28.  j 

156  Paying  teller’s  sheet  8/2/28.  I 

157  Bookkeeper’s  sheet  8/2/28.  j 

158  Deposit  ticket  S.  M.  T.  Co.  8/3/28.  | 

159  Deposit  ticket  Gladys  T.  Pitts.  j 

160  Ledger  account  Gladys  T.  Pitts  2/7/2^-12/14/28. 

161  F.  H.  S.  Co.  ledger  account  8/7/28. 

162  Paying  teller’s  sheet  8/7/28.  j 

150  163  Bookkeeper’s  journal  sheet  8/7/281 

164  Paying  teller’s  journal  sheet  8/17/28. 

166  Credit  memo  8/20/28  crediting  Fed.  Rbs.  Bk. 

167  Confirmation  of  wire  from  First  Xat.  Bk.  in  Palm 

Beach. 

168  Receipt  given  to  F.  H.  S.  Co.  for  $6,555.15, 

8/20/28. 

169  Fed.  Res.  Bk.,  Richmond,  8/20/28  re  wife  transfer. 

170  Telegram  from  First  Nat.  Bk.  in  Palnji  Beach  to 

C.  N.  B. 

171  Memo  re  wire  of  $6,555.15  through  C.  If.  B. 

181  Paying  teller’s  sheet  8/20/28. 

182  “  “  8/21/28.  | 

183  “  “  “  8/22/28. 

184  Bookkeeper’s  journal  sheet  8/20/28.  '  ’ 

185  Bookkeeper’s  journal  sheet  8/22/28.  | 

186  F.  H.  S.  Co.  ledger  account  8/31/28. 

187  Paying  teller’s  sheet  8/31/28.  I 

188  Bookkeeper’s  journal  sheet  8/31/28.  j 

189  F.  H.  S.  Co.  ledger  account  9/8/28. 

190  Paving  teller’s  sheet  9/8/28. 
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number.  Description. 

191  Bookkeeper’s  journal  sheet  9/8/28. 

192  Letter  ol‘  instructions  9/8/28. 

193  Telegram  addressed  to  First  Nat.  Bk.  in  Palm 

Beach. 

194  Credit  memo  9/8/28. 

195  Confirmation  of  wire  from  First  Nat.  Bk.  in  Palm 

Beach. 

196  Fed.  Res.  Bk.,  Richmond,  from  C.  N.  B.  9/8/28. 

197  F.  H.  S.  Co.  ledger  account  9/12/28  and  9/14/28. 

198  Paying  teller’s  journal  sheet  9/4/28. 

199  '  “  “  “  9/12/28. 

200  “  “  “  “  9/13/28. 

201  “  “  “  “  9/14/28. 

151  202  Bookkeeper’s  journal  sheet  9/4/28. 

203  “  “  “  9/12/28. 

204  “  “  “  9/14/28. 

208  “  “  “  9/26/28. 

214  F.  H.  S.  Co.  ledger  account  10/17/28. 

215  Paying  teller’s  journal  sheet  10/17/28. 

216  Bookkeeper’s  journal  sheet. 

217  Letter  of  instructions  from  A1  Lado  Del  Mar,  Inc. 

218  Telegram  to  First  Nat.  Bk.  in  Palm  Beach 

10/19/28. 

219  Fed.  Res.  Bk.  advice  to  C.  N.  B.  10/19/28. 

220  Credit  memo  10/19/28  crediting  Fed.  Res.  Bk. 

221  Confirmation  from  First  Nat.  Bk.  in  Palm  Beach 

10/19/28. 

222  Letter  10/20/28  to  F.  H.  S.  Co.  re  wire. 

223  Telegram  to  First  Nat.  Bk.  in  Palm  Beach  from 

C.  N.  B. 

224  F.  H.  S.  Co.  ledger  account  10/20/28. 

225  Bookkeeper’s  journal  sheet  10/20/28. 

226  Deposit  ticket  G.  Bryan  Pitts  10/20/28. 

227  Letter  of  instructions  11/2/28. 

228  Telegram  to  First  Nat.  Bk.  in  Palm  Beach 

11/2/28. 

229  Credit  memo  11/2/28. 

230  Confirmation  of  wire  11/2/28. 

231  Letter  11/8/28  from  A1  Lado  Del  Mar.,  Inc. 

232  Wire  from  C.  N.  B.  11/2/28  to  Fed.  Res.  Bk. 
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233  Deposit  ticket  S.  M.  T.  Co.  11/15/28. 

234  Ledger  account  S.  M.  T.  Co.  wirje  C.  N.  B. 

1 1/15/28. 

235  Bookkeeper’s  journal  sheet  11/15/28;. 

230  F.  II.  S.  Co.  trustee  ledger  account  11/15/28. 

237  Draft  register  11/15/28  on  Chase  National  Bank. 
238  Draft  #60928,  11/15/28  on  Chas^  Nat.  Bk. 

152  239  F.  II.  S.  Co.  ledger  account  11/13/28. 

240  Paving  teller’s  sheet  11/13/28.  j 

241  “  “  11/14/28.  | 

242  “  “  11/15/28.  ; 

243  Bookkeeper’s  journal  sheet  11/13/28.; 

244  “  “  “  11/14/28.! 

245  F.  II.  S.  Co.  ledger  account  11/26/28.  i 

246  Paying  teller’s  journal  sheet  11/26/28. 

247  Bookkeeper’s  journal  sheet  11/26/28.  ! 

248  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B.  11/26/28. 

249  F.  IT.  S.  Co.  ledger  sheet  11/28/28. 

250  Paying  teller’s  journal  sheet  11/28/2$. 

251  Bookkeeper’s  journal  sheet  11/28/28/ 

252  “  “  “  11/30/28. ! 

253  Deposit  ticket  S.  W  T.  Co.  at  C.  N.  B.|  11/28/28. 

254  Paying  teller’s  journal  sheet  12/1/28.; 

255  Bookkeeper’s  journal  sheet  12/1/28.  j 

256  Letter  of  instructions  12/3/28. 

257  Telegram  to  First  Nat.  Bk.  in  Palm  Bfeach. 

258  Wire  to  Fed.  Kes.  Bk.  from  C.  N.  B/ 12/3/28. 

259  Credit  memo  12/3/28. 

260  Confirmation  wire  from  First  Nat.  Bk.  in  Palm 

Beach  to  C.  N.  B.  12/4/28.  j 

261  F.  H.  S.  Co.  ledger  account  12/7/28.  I 

262  Bookkeeper’s  journal  sheet  12/7/28. 

263  F.  H.  S.  Co.  ledger  account  12/12/28. 

264  Bookkeeper’s  journal  sheet  12/12/28. 

153  265  Letter  from  S.  M.  T.  Co.  to  C.  N.  B. 

266  F.  H.  S.  Co.  ledger  account  12/6/28. 

267  Paying  teller’s  journal  sheet  12/6/28.  ! 

268  “  “  “  “  12/10/28.! 

269  Bookkeeper’s  journal  sheet  12/6/28.  ; 

270  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B. 
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271 


_w.> 

274 

275 
27G 

277 

278 

279 

280 
281 
282 

283 

284 

285 

286 

287 

288 

289 

290 


154 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 


Bookkeeper’s  journal  sheet  12/13/28. 

Collection  of  letter  from  S.  M.  T.  Co.  to  C.  X.  B. 
Paying  teller’s  journal  sheet  12/11/28. 
Bookkeeper’s  journal  sheet  12/11/28. 

Deposit  ticket  S.  M.  T.  Co.  at  C.  X.  B.  12/12/28. 
F.  H.  S.  Co.  ledger  account  12/15/28 


Paying  teller’s  journal  sheet  12/15/28. 
Bookkeeper’s  journal  sheet  12/15/28. 

Deposit  ticket's.  M.  T.  Co.  at  C.  X.  B.  12/17/28. 
F.  II.  S.  Co.  ledger  account  12/19/28. 
Bookkeeper’s  journal  sheet  12/19/28 
Cashier's  check  register  12/19/28  re  #43037. 

“  44  #43037. 


H.  S.  Co.  ledger  account  12/24/28. 


44  “  1/2/29. 


Paying  teller's  journal  sheet  12/24/28. 
Bookkeeper’s  journal  sheet  12/24/28. 

Paying  teller’s  journal  sheet  1/2/29. 

Bookkeeper’s  journal  sheet  1/2/29. 

F.  H.  S.  Co.  ledger  account  1/3/29. 

291  Paying  teller’s  journal  sheet  1/3/29. 

292  Bookkeeper’s  journal  sheet  1/3/29. 

293  Letter  of  instructions  1/3/29. 

Telegram  to  First  Xat.  Bk.  in  Palm  Beach 
1/3/29. 


Fed.  Res.  Bk.,  Richmond,  from  C.  XT.  B.  1/3/29. 
Credit  memo  1/3/29. 

Confirmation  of  wire  1/4/29. 

F.  H.  S.  Co.  ledger  account  1/16/29. 

Paying  teller’s  journal  sheet  1/14/29. 

“  ’  44  44  1/16/29. 

Bookkeeper’s  journal  sheet  1/14/29. 

44  ’  44  44  1/16/29. 

Deposit  ticket  S.  M.  T.  Co.  at  C.  XT.  B.  1/16/29. 
F.  H.  S.  Co.  ledger  account  2/12/29. 

Paying  teller’s  journal  sheet  2/12/29. 
Bookkeeper’s  journal  sheet  2/12/29. 

F.  H.  S.  Co.  ledger  account  2/16/29. 

2/19/29. 

Paying  teller’s  journal  sheet  2/16/29. 
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310  Paying  teller’s  journal  sheet  2/19/29. 

311  Bookkeeper’s  journal  sheet  2/16/29. 

312  “  “  “  2/19/29.1 

313  F.  H.  S.  Co.  ledger  account  2/25/29.  j 

314  Paying  teller’s  journal  sheet  2/25/29. 

315  Bookkeeper’s  joui’nal  sheet  2/25/29.1 

316  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B.  2/26/29. 

317  “  “  “  “  “|  3/13/29. 

318  F.  H.  S.  Co.  ledger  account  3/18/29. 

155  319  Paying  teller’s  journal  sheet  3/20/29. 

320  Bookkeeper’s  journal  sheet  3/20/29. 

321  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  Bj  3/21/29. 

322  Income  letter  to  C.  N.  B.  from  S.  M.  Tj.  Co.  3/30/29. 

325  Deposit  ticket  of  S.  M.  T.  Co.  6/25/20 

326  Outgoing  letter  to  Boston  Fed.  Res.  Efk. 

327  F.  H.  S.  Co.  ledger  account  6/28/29. 

328  Paying  teller’s  journal  sheet  6/28/29i 

329  Bookkeeper’s  journal  sheet  6/28/29. 

330  F.  H.  S.  Co.  ledger  account  7/24/29.  j 

331  Paying  teller’s  journal  sheet  7/24/20. 

332  Bookkeeper’s  journal  sheet  7/24/29. 

333  Deposit  ticket  S.  M.  T.  Co.  7/24/29.  j 

334  F.  H.  S.  Co.  ledger  account  7/29/29. 

335  Paying  teller’s  journal  sheet  7/22/29.j 

336  “  “  “  7/26/29J 

337  “  “  “  “  7/29/29J 

338  Bookkeeper’s  journal  sheet  7/22/29. 

339  “  “  “  7/26/29. 

340  “  “  “  7/29/29.  j 

341  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B|.  7/29/29. 

342  Paying  teller’s  journal  sheet  7/31/29.1 

343  Bookkeeper’s  journal  sheet  7/31/29. 

344  Deposit  ticket  Gladys  T.  Pitts  7/31/20. 

345  Ledger  account  Gladys  T.  Pitts  7/31/29. 

346  Paying  teller’s  journal  sheet  8/1/29.  | 

347  Bookkeeper’s  journal  sheet  8/1/29. 

156  348  F.  H.  S.  Co.  ledger  account  8/2/29. 

349  Paying  teller’s  journal  sheet  8/2|/29. 

350  Bookkeeper’s  journal  sheet  8/2/29.  j 

8—5384  I 
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351 

Deposit  ticket  S.  M.  T.  Co.  8/ 

5/29. 

352 

F.  H.  S.  Co. 

ledger  account  8 

19/29. 

353 

Paying  teller 

•'s  journal  sheet  8  19/29. 

354 

k  k  4  4 

4  4  k  4  v. 

5/20  29. 

355 

k  4  4  4 

4  4  4  4  £ 

5/21  /29. 

356 

Bookkeeper 

s  journal  sheet  8 

19/29. 

357 

4  k 

“  “  8/ 

20/29. 

358 

4  k 

“  “  8- 

21/29. 

359 

Deposit  ticket  S.  M.  T.  Co.  8/ 

22  29 

360 

Outgoing  letter  to  Chase  Xat 

.  Rk.  9/ 

361 

F.  H.  S.  Co. 

ledger  account  9 

21  /29. 

157  10.  In  refusing  to  strike  out  of  evidence  the  testi¬ 

mony  of  the  witness  Gerald  Trimble  that  he  had 
* 

cashed  checks  drawn  to  “cash”  under  the  orders  of  the 
defendants  Anadale  and  Edwards. 

11.  In  overruling  the  objection  of  the  defendant  Pitts 

to  the  admission  in  evidence  of  the  testimony  of  the  witness 

* 

Joseph  A.  Chapline  that  he  had  cashed  checks  in  large 
amounts  and  that  the  proceeds  were  secured  mostly  in  hun¬ 
dred  and  thousand-dollar  bills. 

12.  In  overruling  the  objection  of  the  defendant  Pitts  to 
the  admission  in  evidence  of  the  testimony  of  the  witness 
Lewis  Thomas  of  a  conversation  between  him  and  the  de¬ 
fendant  Edwards  to  the  effect  that  the  defendant  Edwards 
had  stated  to  him  out  of  the  presence  of  the  other  defend¬ 
ants  that  a  gentleman  from  the  Department  of  Justice  re- 
quested  the  witness,  Thomas,  to  go  to  Mr.  Ross’  office  and 
answer  questions. 

13.  In  overruling  the  objection  of  the  defendant  Pitts 
to  the  admission  in  evidence  of  a  conversation  by  the  wit¬ 
ness  Thomas  with  the  defendant  Tdwards  out  of  the  pres¬ 
ence  of  the  other  defendants  concerning  the  papers  listed 
in  a  subpaaia,  the  witness  testifying  thereto  that  the  de¬ 
fendant  Edwards  stated  to  the  witness  that  he  did  not  know 
where  the  papers  were. 

14.  In  overruling  the  objection  of  the  defendant  Pitts 
to  the  admission  in  evidence  of  the  testimony  of  the  witness 
Thomas,  that  he  would  have  to  have  the  disbursement 
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journal  in  order  to  show  what  loan  accounts  items  had  been 
charged  to. 

15.  In  overruling  the  objection  to  the  testimony  of  the 
witness  John  Farquliar  to  a  conversation  had  be- 

158  tween  him  and  the  defendant  Anadalje  out  of  the 

I 

presence  of  the  other  defendants  regarding  records 
in  the  Smith  Company  vault. 

10.  In  overruling  the  objection  of  the  defendant  Pitts 
to  the  admission  in  evidence  of  the  testimony  qf  the  witness 
John  S.  Farquliar  of  a  conversation  had  with  the  defend¬ 
ants,  concerning  the  burning  of  the  books  andj  records. 

17.  In  overruling  the  objection  of  the  defendant  Pitts 

to  the  admission  in  evidence  of  a  deposit  slip  in  the  South¬ 
ern  Maryland  Trust  Company  of  the  defendant  Pitts  in 
the  sum  of  $35,000,  showing  thereupon  a  deposit  in  the 
Commercial  National  Bank  of  Washington,  D.j  C.  (Govern¬ 
ment  Exhibit  B-90).  j 

18.  In  denying  the  motion  of  the  defendant  (Pitts  to  sup¬ 
press  all  records  of  the  Southern  Maryland  j  Trust  Com¬ 
pany,  including  deposit  slips,  settlement  sheets,  ledger 
pages,  and  all  other  books  and  records  pertaining  to  the 
account  of  G.  Bryan  Pitts  and  of  the  F.  H.  Smjth  Company 
in  the  Southern  Maryland  Trust  Company  as  evidence. 

19.  In  overruling  the  objection  of  the  defendant  Pitts 

to  the  admission  in  evidence  of  the  testimony  of  the  witness 

* 

Armbruster  to  deposits  of  the  defendant  G.  Bryan  Pitts  by 
a  reconstructed  bank  account.  j 

159  20.  In  overruling  the  objection  of  the  defendant 

Pitts  to  the  admission  in  evidence  of  tlie  testimonv 

* 

of  the  witness  Armbruster  to  an  item  of  $13,35(4.15  on  Jan¬ 
uary  10,  1928. 

*  *  e  .  I 

21.  In  refusing  to  strike  out  the  testimony  ofl  the  witness 

Armbruster  concerning  a  deposit  of  $12,500  op  August  3, 
3928.  "  i 

22.  In  overruling  the  objection  of  the  defendant  Pitts  and 
permitting  the  testimony  of  Charles  W.  Schumann  concern¬ 
ing  a  personal  expenditure  of  the  defendant  G.  Bryan  Pitts 
for  jewelry. 

23.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  testimony  of  various  witnesses  to  vari¬ 
ous  personal  expenditures  of  the  defendant  G.  Bryan  Pitts 
after  the  stipulation  of  the  defendant  G.  Bryan  Pitts  that 
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all  of  the  money  deposited  by  him  in  the  Southern  Mary¬ 
land  Trust  Company  -was  used  for  his  own  personal  and 
private  expenditures  and  not  for  any  Smith  Company 
purposes. 

24.  In  denying  the  defendant  G.  Bryan  Pitts’  motion  to 
strike  out  certain  reasons  testified  to  by  the  witness  Henry 
which  were  not  responsive  to  the  questions  propounded  to 
the  witness. 

25.  In  overruling  the  objection  of  the  defendant  G.  Bryan 
Pitts  to  a  convbrsation  between  the  witness  Henry  and  the 
defendant  Pitts  concerning  the  alleged  removal  of  records 
from  the  books  of  the  F.  II.  Smith  Company. 

26.  In  overruling  the  objection  of  the  defendant  G.  Bryan 
Pitts  to  a  question  propounded  to  the  witness  Henry  con¬ 
cerning  anv  reasons  assigned  bv  the  defendant  Pitts 

160  for  handling  his  deposits  in  cash,  and  permitting  the 
witness  to  testify  thereto. 

27.  In  denving  the  motion  of  the  defendant  G.  Bryan 
Pitts  for  a  mistrial  predicated  upon  the  unresponsive  ac¬ 
cusation  of  the  defendant  Henry,  while  the  witness,  charg¬ 
ing  one  of  counsel  for  the  defendant  Pitts  of  having  offered 
him  a  bribe  of  $10,000  to  remove  deposit  slips  of  the  de¬ 
fendant  Pitts  from  the  Southern  Maryland  Trust  Com- 

* 

pauy. 

28.  In  overruling  of  the  objection  of  the  defendant  G. 
Bryan  Pitts  in  permitting  the  testimony  of  the  witness 
Hicks  concerning  the  purchase  of  steamship  passages  by 
the  defendant  Pitts. 

29.  In  overruling  the  objection  of  the  defendant  G. 
Bryan  Pitts  and  permitting  the  witness  Kaaen  to  testify 
to  purchases  of  linens  by  the  defendant  Pitts. 

30.  In  overruling  the  objection  of  the  defendant  G.  Bryan 
Pitts  and  permitting  the  witness  Frank  Xogues  to  testify 
concerning  purchases  of  furniture  from  the  Spanish  An¬ 
tique  Shop,  New  York  City. 

31.  In  overruling  the  objection  of  the  defendant  Pitts  and 
permitting  the  witness  Gilbert  Smith  to  testify  concerning 
the  purchases  of  jewelry  by  the  defendant  Pitts  from  Car- 
tier  &  Company. 

32.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  the  witness  James  F.  Rowan  to  testify 
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to  the  purchase  of  household  furniture  by  the  defendant 
Pitts.  j 

33.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  witness  Manse  to  testify  concerning  the 

placing  and  payment  of  premiums  upon  various  in- 

161  surance  policies  upon  jewelry  belonging  to  Mrs. 

Pitts.  | 

34.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  witness  Edward  Grath  to  testify  con¬ 
cerning  the  purchase  of  jewelry  by  the  defendant  Pitts 
from  Tiffany  &  Company. 

35.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  witness  Herbert  A.  Roth  jto  testify  con¬ 
cerning  the  purchase  of  shirts  and  haberdashery  by  the 
defendant  Pitts  from  Phillips  &  Company,  New  York  City. 

36.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  witness  Frederick  Dittmiars  to  testify 
concerning  the  purchase  of  a  Rolls  Rovce  automobile  bv 
the  defendant  Pitts  from  the  Rolls  Royce  ■  Company  of 
America,  Incorporated. 

37.  In  overruling  of  the  objection  of  the  defendant  Pitts 
and  permitting  the  witness  Frederick  J.  Thornton  to  tes¬ 
tify  concerning  the  purchase  of  certain  household  furniture 
bv  the  defendant  Pitts  from  Frederick  J.  Tholrnton  &  Com- 

9/ 

pany  of  Milwaukee,  "Wisconsin. 

38.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  witness  Francis  C.  Shrive  to  testify 
concerning  the  policies  of  insurance  upon  the  life  of  the 
defendant  Pitts,  to  whom  they  were  payable^  and  in  what 
sums,  and  in  permitting  this  witness  further  to  testify  con¬ 
cerning  the  payment  of  premiums  thereupon.  | 

39.  In  overruling  the  objection  of  the  defendant  Pitts 
and  permitting  the  witness  Edward  N.  Parker  to  testify 
concerning  policies  of  fire  insurance  upon  theldwelling  and 
furniture  of  the  defendant  Pitts  in  Florida,  as  well  as  per¬ 
mitting  the  witness  to  testify  concerning  the  issu- 

162  ance  of  tornado  policies  upon  the  residence  of  the 
defendant  Pitts  in  Florida  and  the  payment  for  the 

premiums  due  upon  the  two  sets  of  policies,  j 

40.  In  permitting  the  witness  Spencer  N.  Phillips  to  tes¬ 
tify  concerning  the  transfer  of  funds  from!  the  city  of 
Washington  to  the  Paris  office  of  the  Guaranty  Trust  Com- 
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pany  of  Xew  York  for  deposit  to  the  personal  credit  of  the 
defendant  (1.  Bryan  Pitts  in  Paris,  France. 

41.  In  permitting  tiie  witness  L.  \V.  Mason  to  testify 
concern ing  the  removal  of  household  furniture  of  the  de¬ 
fendant  Pills  from  Hot  Springs,  Arkansas,  to  Washington, 
and  the  payment  therefor. 

42.  In  denying  'he  motion  for  a  directed  verdict  on  be¬ 
half  of  the  defendant  Pilts  with  respect  to  each  count  of 
the1  indictment  at  the  conclusion  of  the  Government's  case 
in  chief. 

42.  In  denying  the  motion  of  the  defendant  0.  Bryan  Pitts 
to  strike  out  the  testimony  of  various  tradespeople  upon 
the  subject  of  purchases  and  expenditures  made  by  the  de¬ 
fendant  Pitts  interposed  at  the  conclusion  of  the  Govern¬ 
ment's  case  in  chief. 

44.  In  denying  the  motion  of  the  defendant  Pitts  to  strike 
out  so  much  of  the  testimony  of  the  witness  Howard  relat¬ 
ing  to  vacations  which  he  said  he  took  in  the  spring  or  sum¬ 
mer  of  1930,  including  that  part  of  his  testimony  wherein 
he  stated  in  siihstance  that  he  had  received  a  letter  from 
Palm  Beach  which  contained  a  $100  bill. 

45.  In  denying  the  motion  of  the  defendant  Pitts  to 

•  *  - 

strike  out  Government  Exhibit  B-90,  being  deposit  slip  for 
$35,000.  which  motion  was  interposed  at  the  conclusion  of 
the  Government's  case  in  chief. 

163  In  denying  the  motion  of  the  defendants’  counsel 
to  strike  out  Government  Exhibit  B-107,  which 
motion  was  interposed  at  the  conclusion  of  the  Govern¬ 
ment's  case  in  chief. 


47.  In  denying  the  motion  of  the  defendant  Pitts  to  strike 
out  from  the  testimony  of  the  witness  Howard  that  portion 
concerning  his  stay  at  Olympia,  which  motion  was  inter¬ 
posed  at  the  conclusion  of  the  Government’s  case  in  chief. 

48.  In  denying  the  motion  of  the  defendant  Pitts  to  strike 
out  the  testimony  of  the  witness  Pearce,  as  well  as  the  tes¬ 
timony  of  other  witnesses,  concerning  conversations  had 
with,  and  instructions  received  from,  defendant  Edwards, 
which  motion  was  interposed  at  the  conclusion  of  the  Gov¬ 
ernment’s  case  in  chief. 


49.  In  denying  the  motion  of  the  defendant  Pitts  to  strike 
out  the  testimony  of  the  witness  Pearce  to  the  effect  that  the 
defendant  Edwards  had  instructed  the  witness  to  make  an 
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entry  and  after  the  auditors  had  left  to  reverse  the  entry, 
which  motion  was  interposed  at  the  conclusijon  of  the  Gov¬ 
ernment's  case  in  chief. 

I 

50.  In  sustaining  an  objection  interposed;  by  the  United 
States  to  the  receipt  in  evidence  of  a  letter  dated  June  18, 
1929,  from  1  lie  Southern  Maryland  Trust  Company  to  the 
Attorney  General. 

51.  In  sustaining  the  objection  interposed!  by  the  United 
States  to  the  receipt  in  evidence  of  certain  Checks  payable 
to  “cash”  produced  by  the  witness  Schumate. 

52.  In  overruling  the  objection  of  the  defendant  Pitts  to 
cross-examination  of  the  witness  Coblentz  Concerning  the 

presence  of  Joseph  Howard  in  the  home  of  the  de- 
164  fondant  Pitts  while  the  witness  was  iii  Florida. 

53.  In  overruling  the  objection  interposed  by  coun¬ 
sel  for  the  defendant  Pitts  to  a  question  propounded  by 
counsel  for  the  United  States  inquiring  of! the  defendant 
Pitts  from  what  source  he  derived  the  funds  with  which  to 
pay  for  the  stock  which  he  owned  in  the  F.  i(l.  Smith  Com¬ 
pany. 

54.  In  overruling  the  objection  of  counsel  for  the  defend¬ 

ant  Pitts  to  the  question  propounded  to  the  defendant  Pitts 
while  a  witness  in  his  own  behalf  inquiring  of  the  witness 
where  he  received  the  other  $450,000,  roughly,  with  which 
he  paid  for  slock  which  he  owned  of  the  F.  H.  Smith  Com¬ 
pany-  ■  j 

55.  In  overruling  the  objection  of  counsel  for  the  defend¬ 

ant  G.  Bryan  Pitts  to  a  question  propounded  to  him  while 
a  witness  in  his  own  behalf  by  counsel  for  the!  United  States 
inquiring  his  income  for  the  first  year  that  lie  went  to  work 
for  the  F.  II.  Smith  Company.  | 

56.  In  overruling  the  objection  of  counsel  for  the  defend¬ 
ant  Pitts  to  a  question  asked  of  him  while  a! witness  in  his 
own  behalf,  by  counsel  for  the  United  Stsites,  inquiring 
whether  he  had  any  personal  fortune  at  the!  time  he  went 
to  work  for  the  F.  H.  Smith  Company. 

57.  In  overruling  the  objection  of  counsel  for  the  defend¬ 
ant  Pitts  to  a  question  propounded  to  him  while  a  witness 
on  his  own  behalf,  bv  counsel  for  the  United  States,  con- 
corning  the  financial  transactions  or  affairs  ofjthe  defendant 
G.  Bryan  Pitts  prior  to  the  date  alleged  in  the  indictment 
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for  the  commencement  of  the  conspiracy,  to-wit,  May  7, 
1927. 


165  58.  In  overruling  the  objection  of  counsel  for  the 

defendant  Pitts  to  a  question  asked  of  him  while  a 
witness  on  his  own  behalf  by  counsel  for  the  United  States 


as  to  his  sources  of  income  when  he  was  22  years  of  age. 

59.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness  in 
his  own  behalf  by  counsel  for  the  United  States  as  to 
whether  he  owned  a  home  when  he  was  22  years  of  age. 

60.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness  in 
his  own  behalf  bv  counsel  for  the  United  States  concerning 

his  income  tax  return  for  the  vear  1917. 

* 

61.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness  in 
his  own  behalf  by  counsel  for  the  United  States  concerning 
whether  the  witness  did  not  file  an  income  tax  showing  an 
income  of  $6,500  in  the  year  1917. 

62.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 

in  his  own  behalf  bv  counsel  for  the  United  States  as  to 

•/ 

whether  the  witness  did  not  tile  an  income  tax  showing  an 
income  of  $8,277  in  the  vear  1918. 

63.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  bv  counsel  for  the  United  States  as  to 
whether  the  witness  did  not  file  an  income  tax  showing  an 
income  of  $13,961  for  the  year  1919. 

64.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 

in  his  own  behalf  bv  counsel  for  the  United  States 


166  as  to  whether  the  witness  did  not  file  an  income  tax 
showing  an  income  of  $18,933  for  the  year  1920. 

65.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  as  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
whether  the  witness  did  not  file  an  income  tax  showing  an 
income  of  $28,869  for  the  year  1921. 

66.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  as  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
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whether  the  witness  did  not  file  an  income  tax  showing  an 
income  of  $80,757  for  the  year  1922.  I 

67.  In  overruling  the  objection  of  counsel!  for  the  de¬ 

fendant  Pitts  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
whether  the  witness  did  not  file  an  income  tax!  showing  an 
income  of  $66,644  for  the  year  1923.  j 

68.  In  overruling  the  objection  of  counsel  for  the  de¬ 

fendant  Pitts  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
whether  the  witness  did  not  file  an  income  tax  showing  an 
income  of  $65,103.12  for  the  year  1924.  j 

69.  In  overruling  the  objection  of  counsel  i  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
whether  the  witness  did  not  file  an  income  tax  showing  an 
income  of  $103,975.65  for  the  year  1925. 

70.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 

in  his  own  behalf  by  counsel  for  the  United  States 
167  as  to  whether  the  witness  did  not  file  an  income  tax 
showing  an  income  of  $173,458.82  for  1926. 

71.  In  overruling  the  objection  of  counsel  I  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
what  use  he  made  of  moneys  that  he  earned  for  any  other 
purposes  during  the  years  from  1917  to  1927  otjier  than  the 
purchase  of  preferred  stock  from  the  F.  H.  Smith  Company. 

72.  In  overruling  the  objection  of  counsel  ifor  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
whether  he  had  carried  any  stock  in  any  other  corporations 
than  the  F.  H.  Smith  Company  between  1917  land  1927. 

73.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  asked  of  him  while  a  witness 
in  his  own  behalf  by  counsel  for  the  United  States  as  to 
whether  he  had  bought  any  stock  on  the  stock  market  from 
1917  to  1927. 

74.  In  overruling  the  objection  of  counsel  |for  the  de¬ 
fendant  Pitts  to  any  question  interposed  by  Icounsel  for 
the  United  States  of  the  defendant  Pitts  -while  a  witness 

I 

in  his  own  behalf  concerning  any  purchase  or  financial 
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transactions,  or  reports  thereof,  by  the  defendant  Pitts  for 
any  years  prior  to  May  7,  1927,  the  date  alleged  in  the  first 
count  in  the  indictment  as  the  commencement  of  the  con¬ 
spiracy  therein  charged. 

75.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  propounded  to  him  while  a  wit¬ 
ness  in!  his  own  behalf  bv  counsel  for  the  United 

168  States  concerning  how  much  he  paid  for  the  first 
stock  which  lie  purchased  in  the  F.  H.  Smith 

Company. 

76.  In  overruling  the  objection  of  counsel  for  the  de¬ 
fendant  Pitts  to  a  question  propounded  to  him  while  a 

witness  in  his  own  behalf  bv  counsel  for  the  United  States 

%• 

concerning  where  he  got  the  money  with  which  to  buy  the 
stock. 

77.  In  overruling  the  objection  of  the  defendant  Pitts  to 
the  admission  in  evidence  of  income  tax  returns,  Govern¬ 
ment  Exhibits  Xos.  1009,  1010,  and  1011  for  the  years  1927, 
1928  and  1929. 

78.  In  denying  the  motion  of  counsel  for  the  defendant 
Pitts  to  strike  from  the  record  all  testimonv  relative  to 
income  tax  returns  of  the  defendant  G.  Bryan  Pitts  for  the 
years  1927,  1928,  and  1929. 

79.  In  permitting  counsel  for  the  Government  to  state  to 
the  jury  that  Government  Exhibit  No.  1009  was  an  income 
tax  return  showing  a  net  income  for  the  defendant  Pitts  for 
that  year  in  the  sum  of  $181,592.46. 

80.  In  permitting  counsel  for  the  Government  to  state 
to  the  jury  that  Government  exhibit  1010  was  an  income  tax 
return  showing  a  net  income  for  the  defendant  Pitts  for  the 
year  1928  in  the  sum  of  $223,199.68. 

81.  In  permitting  counsel  for  the  Government  to  state 
to  the  jury  that  Government  exhibit  1011  was  an  income 
tax  return  showing  a  net  income  for  the  defendant  Pitts 
for  the  year  1929  in  the  sum  of  $115,165. 

82.  In  overruling  the  objection  interposed  by  counsel 
for  the  defendant  Pitts  to  the  argument  of  counsel  for  the 

Government  in  substance  that  the  burning  of  books 

169  and  records  probably  made  it  much  hotter  for  the 
bond  holders  than  it  would  it  have  been  for  the 

tenants  had  they  been  burned  in  the  F.  H.  Smith  Company 
building. 
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83.  In  denying  the  motion  of  counsel  for  the  defendant 
Pitts  that  the  Court  instruct  the  jury  to  disregard  argument 
of  counsel  for  the  Government  to  the  effect  that  the  burning 
of  the  records  probably  made  it  much  hotter  ifor  the  bond 
holders  than  it  would  have  been  for  the  tenants  of  the  F.  H. 
Smith  Company  building. 

84.  In  denying  the  motion  of  the  defendant  Pitts  for  a 
directed  verdict  of  not  guilty  upon  count  No.  1  of  the 
indictment. 

85.  In  denying  the  motion  of  the  defendant  Pitts  for  a 
directed  verdict  of  not  guilty  upon  count  Jjla.  2  of  the 
indictment. 

86.  In  denying  the  motion  of  the  defendant  Pitts  for  a 
directed  verdict  of  not  guilty  upon  count  No.  3  of  the 
indictment. 

87.  In  denying  the  motion  of  the  defendant  Pitts  for  a 
directed  verdict  of  not  guilty  upon  count  No.  4  of  the 
indictment. 

88.  In  denying  prayer  No.  1  submitted  on  behalf  of  the 

defendant  Pitts.  j 

I 

89.  In  denying  prayer  No.  3  submitted  on  tfehalf  of  the 
defendant  Pitts. 

90.  In  denying  prayer  No.  4  submitted  on  behalf  of  the 

defendant  Pitts.  j 

91.  In  denying  prayer  No.  10  submitted  on  behalf  of  the 
defendant  Pitts. 

170  92.  In  denying  prayer  No.  11  submitted  on  behalf 

of  the  defendant  Pitts.  ; 

93.  In  denying  prayer  No.  13  submitted  on  behalf  of  the 

defendant  Pitts.  j 

94.  In  denying  prayer  No.  14  submitted  on  behalf  of  the 
defendant  Pitts. 

95.  In  denying  prayer  No.  17  submitted  on  behalf  of  the 
defendant  Pitts. 

96.  In  denying  prayer  No.  18  submitted  on  behalf  of  the 

defendant  Pitts.  j 

97.  In  denying  prayer  No.  19  submitted  on  bjehalf  of  the 
defendant  Pitts. 

9S.  In  denying  prayer  No.  20  submitted  on  bghalf  of  the 
defendant  Pitts. 

99.  In  denying  prayer  No.  21  submitted  on  behalf  of  the 
defendant  Pitts.  ; 
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100.  In  denying  prayer  Xo.  22  submitted  on  behalf  of  the 
defendant  Pitts. 

101.  In  denying  prayer  Xo.  23  submitted  on  behalf  of  the 
defendant  Pitts. 

102.  In  denying,  after  the  charge  of  the  Court  to  the  jury, 
the  renewed  offer  of  the  prayers  submitted  by  the  defendant 
Pitts  theretofore  denied  by  the  Court. 

103.  In  overruling  the  motion  of  the  defendant  Pitts  that 
lie  be  enlarged  upon  bail  following  his  conviction. 

104.  In  overruling  the  motion  in  arrest  of  judgment  filed 
bv  the  defendant  Pitts. 

105.  In  overruling  the  motion  for  a  new  trial  filed  on  be¬ 
half  of  the  defendant  Pitts. 

171  106.  In  entering  judgment  upon  the  verdict  of  the 
jury  and  sentencing  the  defendant  Pitts. 

107.  In  denying  the  motion  of  the  defendant  Pitts  to  be 
enlarged  upon  bail  pending  the  determination  of  his  appeal. 

108.  In  overruling  motion  to  set  aside  judgment. 

109.  In  overruling  motion  for  leave  to  file  forthwith  an 
amended  and  supplemental  motion  for  new  trial. 

WILTON  J.  LAMBERT, 

R.  H.  YEATMAX, 

GEORGE  D.  HORXIXG,  Jr. 
Attorneys  for  Defendant  G.  Bryan  Pitts. 

Service  of  copy  of  the  foregoing  assignment  of  errors 
acknowledged  this  17th  day  of  January,  A.  D.  1931. 

XU  GENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 

LEO  A.  ROVER, 

V.  S.  Attorney,  District  of  Columbia. 

172  Motion  to  Set  Aside  Judgment  and  for  Leave  to  File 

Amended  and  Supplemental  Motion  for  Neiv  Trial. 

Filed  January  19,  1931. 


Now  comes  the  defendant,  G.  Bryan  Pitts,  and  moves 
the  Court  to  set  aside  the  judgment  herein,  and  to  permit 
him  to  file  forthwith  an  amended  and  supplemental  motion 
for  a  new  trial,  copy  of  which  is  hereto  attached,  because  of 
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the  reasons  set  forth  in  the  affidavit  hereto  attached  and 
made  a  part  hereof. 

T.  MORRIS  WAMPLER, 
Attorney  for  Defendant  G.  Bryan  Pitts. 

■■  i 

To  Mr.  Neil  Burkinshaw,  Ass’t  U.  S.  Attorney!  for  the  Dis¬ 
trict  of  Columbia,  and  Mr.  Nugent  Dodds,  j  Special  As¬ 
sistant  Attorney  General,  counsel  for  the  Unijted  States: 

Please  take  notice  that  I  have  this  19th  day: of  January, 
1931,  filed  the  above  mentioned  motion,  with  j affidavit  at¬ 
tached,  and  shall,  on  the  30  day  of  Jany.,  1931,  move  the 
Court  in  accordance  with  the  said  motion. 

T.  MORRIS  WAMPLER, 
Attorney  for  G.  Bryan  Pitts. 

i 

Service  of  a  copy  of  the  above  motion  with  attached  affi¬ 
davit  is  acknowledged  this  19th  dav  of  January,  1931. 

NEIL  BURKINSHAW, 

Of  Counsel  for  United  States. 

District  of  Columbia,  ss:  ,  ! 

G.  Bryan  Pitts,  being  first  duly  sworn,  made  loath  as  fol¬ 
lows  : 

1.  That  he  is  one  of  the  defendants  in  the  above  entitled 
case;  that  one  Mildred  Jean  Robertson  was  a  member  of 
the  iurv  which  heard  this  case  and  rendered  a  verdict  of 
guilty.  [ 

173  2.  The  said  Mildred  Jean  Robertson  jLS,  and  was 

at  the  time  of  serving  upon  the  jury  in  this  case,  an 
alien,  being  a  subject  of  Great  Britain. 

3.  The  said  Mildred  Jean  Robertson  was  born  in  the  City 
of  Montreal,  Canada,  on  the  fifteenth  day  of  July,  One  Thou¬ 
sand  Nine  Hundred  and  Eight,  her  parents  bbing  James 
Robertson  and  Jane  Davies  Robertson. 

4.  The  said  James  Robertson  and  Jane  Davies  Robert- 

I 

son,  the  father  and  mother  of  the  said  Mildred  Jean  Robert¬ 
son,  were  at  the  time  of  the  birth  of  the  said  Mildred  Jean 
Robertson,  aliens,  subjects  of  Great  Britain. 

5.  That  on  April  10th,  1907,  James  Robertson,! of  the  City 
of  Montreal,  aged  twenty-six  years,  son  of  Jameis  and  Jane 
Robertson,  Scotland,  and  Jane  Barr  Davies,  spinster,  of 
the  City  of  Montreal,  Canada,  aged  twenty-four  years, 
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daughter  of  William  Davies  and  Mary  Ann  Davies,  of  Mon¬ 
treal,  Canada,  were  united  in  marriage,  the  said  James 
Robertson  and  the  said  Jane  Davies  Robertson  being  the 
father  and  mother  of  the  said  Mildred  Jean  Robertson,  the 
juror  who  sat  in  this  case. 

6.  That  James  Robertson,  the  father  of  Mildred  Jean 
Robertson,  the  juror  who  sat  in  this  case,  was  born  on  the 
eighth  day  of  May,  in  the  year  of  our  Lord,  One  Thousand 
Eight  Hundred  and  Eighty,  and  died  on  the  ninth  day  of 
Januarv  in  the  year  of  our  Lord,  One  Thousand  Nine  Hun- 
dred  and  Twenty-Three,  in  the  City  of  Montreal,  Canada, 
and  was  there  buried  on  the  twelfth  dav  of  Januarv,  1923. 

7.  Neither  the  father  nor  the  mother  of  the  said  Mildred 
Jean  Robertson,  the  said  juror,  ever  became  naturalized 
citizens  of  the  United  States. 

8.  The  said  Mildred  Jean  Robertson,  the  said 
174  juror,  has  never  become  a  naturalized  citizen  of  the 
United  States. 

9.  The  said  Mildred  Jean  Robertson  was  asked  the  ques¬ 
tion  whether  she  was  a  citizen  of  the  United  States  before 
she  was  accepted  as  a  member  of  the  jury  upon  the  trial 
of  the  indictment  herein,  and  she  falselv  stated  that  she 
was  a  citizen  of  the  United  States. 

10.  The  defendant  avers  that  he  never  had  any  knowl¬ 
edge,  notice  or  intimation  that  the  said  Mildred  Jean  Rob¬ 
ertson  was  not  a  citizen  of  the  United  States.  That  on  or 
about  the  8th  day  of  January,  1931,  he  received  information 
to  the  effect  that  the  said  Mildred  Jean  Robertson  was  not 
a  citizen  of  the  United  States,  and  immediatelv  had  the 
matter  investigated,  resulting  in  the  ascertainment  of  the 
fact  that  the  said  Mildred  Jean  Robertson  is  not  a  citizen 
of  the  United  States. 

G.  BRYAN  PITTS. 

T.  MORRIS  WAMPLER, 

Attorney  for  G.  Bryan  Pitts. 

District  of  Columbia,  ss: 

G.  Bryan  Pitts,  being  first  duly  sworn,  made  oath  that 
the  allegations  and  statements  contained  in  the  foregoing- 
affidavit  are  true  to  the  best  of  his  knowledge,  information 
and  belief. 

G.  BRYAN  PITTS. 
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Subscribed  and  sworn  to  before  me  this  19th  day  of  Jan¬ 
uary,  1931. 

JAMES  W.  WHEAT,  [seal.] 
Notary  Public,  1).  C. 

My  comm,  expires  Nov.  14,  1934.  j 

i 

175  In  the  Supreme  Court  of  the  District  of  Columbia. 

Criminal.  No.  — . 

' 

United  States 

vs.  | 

G.  Bryan  Pitts  et  al. 

Amended  and  Supplementary  Motion  for  Neiv  Trial. 

I 

Now  comes  the  defendant,  G.  Bryan  Pitts,  and  moves  the 
Court  to  set  aside  the  verdict  of  the  jury  herein  and  to 
award  him  a  new  trial  for  the  reason  that  one  of  the  jurors 
who  sat  upon  the  trial  of  this  case  was  disqualified  to  sit 
as  a  juror,  the  said  juror  being-  an  alien,  a  subject  of  Great 
Britain,  and  which  fact  was  not  known  to  this!  defendant 
until  after  the  verdict  and  judgment  herein. 

All  of  which  is  fully  set  forth  in  the  affidavit  died  herein 
attached  to  the  motion  to  set  aside  the  judgment  and  for 
leave  to  file  this  motion. 

T.  MORRIS  WAMPLiER, 

i 

Attorney  for  Defendant  G.  Brytyn  Pitts. 

176  In  the  Supreme  Court  of  the  District  of  j  Columbia, 

Holding-  a  Criminal  Term. 

Criminal.  No.  49,302.  j 

I 

United  States 

vs.  ! 

i 

G.  Bryan  Pitts,  C.  Elbert  Anadale,  John  H.  Edwards,  Jr. 

I 

Designation  of  Record. 


Filed  Jan.  14,  1931. 

i 

The  Clerk  of  the  Court  will  include  in  the  Record  on 
appeal  in  the  above-entitled  cause  the  following:  i 

1.  Presentment  and  indictment,  filed  April  17tlji,  1930. 
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2.  Pleas  in  abatement  filed  by  Defendant  Pitts  April  29, 
1930. 

3.  Motion  of  United  States  Attorney  to  strike  Defendant 
Pitts’  seventh  plea  in  abatement,  demurrer  of  United  States 
Attorney  to  Defendant  Pitts’  fifth,  sixth  and  ninth  pleas 
in  abatement,  and  replication  of  United  States  Attorney 
to  Defendant  Pitts’  one,  two,  three,  four,  eight  and  tenth 
pleas  in  abatement  filed  April  30,  1930. 

4.  Further  pleas  in  abatement  of  Defendant  Pitts,  filed 
May  12,  1930. 

5.  Demurrer  of  United  States  to  further  pleas  in  abate¬ 
ment  of  Defendant  Pitts,  filed  September  8,  1930. 

6.  Further  plea  in  abatement  of  Defendant  Pitts,  filed 
September  19th,  1930. 

7.  Motion  of  United  States  Attorney  to  strike 
177  further  plea  in  abatement;  and  demurrer  of  United 
States  Attorney  to  further  pleas  in  abatement,  filed 
September  22,  1930. 

8.  Further  plea  in  abatement  for  Defendant  Pitts,  filed 
September  27th,  1930. 

9.  Motion  to  strike  Defendant  Pitts’  further  plea  in 
abatement,  filed  October  1,  1930. 

Memo.:  Demurrer  and  motions  interposed  by  United 
States  Attorney  against  the  Defendant  Pitts’  separate 
pleas  Nos.  13  and  14  overruled ;  and  motion  of  United  States 
Attorney  to  strike  pleas  Nos.  13  and  14  of  Defendant  Pitts 
overruled.  Leave  granted  to  Lmited  States  Attorney  to  file 
replication  to  pleas  Nos.  13  and  14,  October  6,  1930. 

Memo.:  October  7,  1930:  Demurrer  of  United  States 
Attorney  to  Defendant  Pitts’  separate  pleas  numbered  5, 
6,  9,  10,  11  and  12,  sustained  with  exception  to  Defendant 
Pitts;  motion  of  United  States  Attorney  to  strike  seventh 
plea  in  abatement  as  amended  granted  with  exception  to 
Defendant  Pitts.  Leave  granted  United  States  Attorney 
to  withdraw  motion  to  strike  Pitts’  plea  and  file  replica¬ 
tion  in  lieu  thereof. 

Memo.:  October  7,  1930 :  Date  for  trial  of  issues  before 
a  jury  on  pleas  Nos.  1,  2,  3,  4,  8  and  15  set  for  October  13, 
1930. 

10.  Replication  of  United  States  Attorney  to  15th  plea 
in  abatement  filed  October  8th,  1930. 

11.  Separate  replication  to  Defendant  Pitts’  13tli  and 
15th  pleas  in  abatement  filed  October  8th,  1930.  Copy  of 
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original  letter  of  appointment  of  October  9,  1930,  retaining 
Nugent  Dodds,  Esq.,  as  special  assistant  to  the  At- 
178  lorney  General  in  this  case,  filed  October  13, 1930. 

Memo.:  October  14,  1930:  Jury  sworn  to  hear 
pleas  in  abatement. 

Memo.:  October  17, 1930:  Jury,  by  direction  of  the  Court, 
found  the  issues  of  fact  upon  each  plea  in  abatement  favor¬ 
able  to  the  Government.  Exception  noted  ijn  open  court 
separately  on  behalf  of  Defendant  Pitts. 

12.  Demurrer  of  the  Defendant  Pitts  to  indictment  filed 
October  20,  1930. 


13.  Motion  of  Defendant  Pitts  to  quash  indictment  filed 
October  20,  1930. 

Memo.:  Demurrer  and  motion  to  quash  indictment 
separately  overruled — exception. 

14.  Motion  of  Defendant  Pitts  for  bill  of  particulars  filed 
October  27,  1930. 

Memo.  :  November  8, 1930,  motion  of  Defendant  Pitts  for 
bill  of  particulars  granted  as  to  Count  1  and  denied  as  to 
Counts  2,  3  and  4,  with  exception. 

15.  Bill  of  particulars  filed  by  United  States  Attorney 

November  13,  1930.  ! 

Memo.:  November  24,  1930,  Defendant  Pitts  arraigned 
and  pleaded  Not  Guilty. 

Memo.:  November  28, 1930:  Jury  sworn  to  try  issues  and 
placed  in  custody  of  marshal  and  respited. 

Memo.  :  December  19,  1930:  Verdict  of  jury  finding  the 
Defendant  Pitts  guilty  as  indicted.  Defendant  Pitts  com¬ 
mitted. 

16.  Motion  of  Defendant  Pitts  for  new  trial,  and  motion 
in  arrest  of  judgment  filed  December  22,  1930i 

Memo.:  December  23,  1930,  motion  of  Defendant  Pitts 
for  a  new  trial  overruled,  with  exception  to  the  De- 
179  fendant  Pitts;  motion  in  arrest  of  judgment  over¬ 
ruled,  with  exception  to  Defendant  Pitjs. 

Memo.  :  December  23,  1930,  judgment  of  the  Court 
sentencing  the  defendant  Pitts  to  the  penitentiary  for  a 
period  of  7  years  on  Count  2  and  Count  4  of  the  indictment, 
1o  lake  effect  from  and  including  the  date  of  arrival,  and  to 
run  consecutively;  Defendant  Pitts  sentenced  to  the  peni¬ 
tentiary  for  2  years  on  Count  No.  1  and  5  velars  on  Count 
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No.  3,  to  take  effect  from  and  including  the  date  of  arrival, 
and  to  run  concurrently  with  each  other,  and  concurrently 
with  the  sentences  upon  the  second  and  fourth  counts. 

Memo.  :  December  23,  1930.  Appeal  noted  by  Defendant 
Pitts  in  open  court,  and  cost  bond  on  appeal  fixed  at  $100, 
or  $50  in  cash. 

Memo.:  December  23,  1930.  The  application  for  bail  by 
Defendant  Pitts  denied  with  exception. 

Memo.:  January  5,  1931.  Cost  bond  on  appeal  $100  with 
American  Employers’  Insurance  Company  as  surety  filed 
by  Defendant  Pitts  and  approved  by  the  Court. 

Memo.:  January  8,  1931.  Bill  of  Exceptions  filed  by  De¬ 
fendant  Pitts. 

Memo.:  January  17,  1931.  Assignment  of  Errors  filed 
by  Defendant  Pitts. 

Memo.:  February  13,  1931.  Bill  of  Exceptions  of  the  De¬ 
fendant  Pitts  settled  and  signed  by  the  Court  in  duplicate. 

17.  Motion  to  set  aside  judgment  and  for  leave  to  forth¬ 
with  file  an  amended  and  supplemental  motion  for  new  trial, 
filed  Jan.  19,  1931. 

Memo.  :  Order  overruling  motion  to  set  aside  judgment 
and  for  leave  to  forthwith  file  an  amended  and  supplemental 
motion  for  new  trial. 

WILTON  J.  LAMBERT, 

R.  H.  YEATMAN, 

GEORGE  D.  HORNING,  Jb. 

Attorneys  for  the  Defendant  G.  Bryan  Pitts. 


180  Service  of  copy  of  the  foregoing  designation  of 
record  acknowledged  this  14  day  of  January,  A.  D. 

1931. 

NUGENT  DODDS, 

Special  Assistant  to  the  Attorney  General. 

LEO  A.  ROVER, 

U.  S.  Attorney ,  D.  C. 

181  Additional  Assignment  of  Errors. 


Filed  Feb.  5,  1931. 


***#### 

Comes  now  the  defendant  G.  Bryan  Pitts,  through  his 
counsel,  and  says  that  the  Court  erred: 

1.  In  denying  motion  to  set  aside  judgment. 
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2.  In  denying  leave  to  file  an  amended  and  supplemental 
motion  for  new  trial. 

WILTON  J.  LAMBERT, 

R.  H.  Y  EAT  MAN, 

Attorneys  for  Defendant  G.  Bryan  Pitts. 


Supreme  Court  of  the  District  of  Columbia. 

. 

Friday,  February  13,  1931. 

The  Court  resumes  its  session  pursuant  to  adjournment, 
Mr.  Justice  Gordon,  presiding. 

#  #  #  *  *  *  * 

Hitz,  J.  ^ 


Now  comes  here  the  defendant  by  his  Attorneys  Wilton 
J.  Lambert  and  Rudolph  H.  Yeatman,  Esquires,  and  prays 
the  Court  to  sign,  and  make  a  part  of  the  record  his  Bill 
of  Exceptions  taken  during  the  trial  of  the  dase  and  filed 
with  the  Court  on  the  8th  day  of  January,!  A.  D.  1931, 
which  is  accordingly  done. 

182  Supreme  Court  of  the  District  of  Columbia. 


United  States  of  America, 

District  of  Columbia,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court 
of  the  District  of  Columbia,  hereby  certify  the  foregoing- 
pages  numbered  from  1  to  181,  both  inclusive*  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  directions 
of  counsel  herein  filed,  copy  of  which  is  made  part  of  this 
transcript,  in  the  case  of  the  United  States  ys.  G.  Bryan 
Pitts,  et  ah,  Criminal  No.  49,302,  as  the  same  remains  upon 
the  files  and  of  record  in  said  Court. 

In  testimony  whereof  I  hereunto  subscribe  mv  name  and 
affix  t lie  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  13th  day  of  March,  1931. 

|  Seal  Supreme  Court  of  the  District  of  Columbia.] 

FRANK  E.  CUNNINGUAM, 

Clerk. 
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1  S3  In  the  Supreme  Court  of  the  District  of  Columbia, 

Holding  a  Criminal  Term. 

Criminal.  Xo.  49302. 


United  States 


v. 

(i.  Bryan  Pitts.  C.  Hebert  Anadale,  John  11.  Edwards,  Jr. 

Bill  of  Exceptions  of  Defendant  G.  Bryan  Pitts. 

Be  ii  remembered  that  issue  having  been  joined  on  certain 
pleas  in  abatement  heretofore  filed  herein,  numbered  1,  2, 
3,  4.  S,  10,  13,  14  and  15,  this  cause  came  on  to  be  heard 
in  Criminal  Court  Xo.  2,  before  Mr.  Justice  llitz,  presid¬ 
ing.  and  a  jury,  on  tin*  issues  joined  on  said  pleas  in  abate¬ 
ment,  on,  to  wit;  the  14th  day  of  October,  1930  and  the  fol¬ 
lowing  proceedings  were  had: 

1S4  Thereupon,  to  maintain  the  issues  on  their  part 
joined,  the  defendants  called  as  a  witness  one  W.  R. 
Baum,  who,  in  substance,  testified  that  In*  lives  in  Wilming¬ 
ton.  1  telaware.  and  is  secretary  of  the  E.  1 1.  Smith  Company ; 
That  in  January,  1930,  he  was  assistant  to  the  general  man¬ 
ager  o!  the  F.  11.  Smith  Company;  that  theretofore  he  had 
onlv  been  connected  with  the  Xew  York  office  of  the  Smith 
Company;  that  when  the  Smith  Company  moved  to  Xew 
York  he  participated  in  the  renting  of  space  for  that  com¬ 
pany  on  the  23rd  floor  in  the  Murray  Hill  Trust  Building; 
that  the  general  offices  of  the  Smith  Company  were  on  the 
second  floor;  that  the  company  had  some  very  heavy  equip¬ 
ment  in  the  way  of  addressograph  machinery,  which  was 
very  noisy  to  operate  and  which  made  it  not  feasible  to 
have  it  in  the  Murray  Hill  Building,  so  they  rented  space  at 
135  23rd  Street,  which  was  much  cheaper  than  the  space 
occupied  in  the  Murray  Hill  Trust  Building;  that  they 
rented  that  space  on  23rd  Street  to  have  room  for  the  ad¬ 
dressograph  machine  and  the  plates  which  weighed  nine 
tons,  and  also  for  the  surplus  furniture  and  files;  that  at 
first  they  rented  a  space  at  115  West  23rd  Street  and  had 
it  for  about  six  weeks  or  so  and  then  rented  additional 
space  at  135  West  23rd  Street. 


1o*> 
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Thereupon  the  witness  identified  his  signature  to  a  lease 
of  the  space  at  135  West  23rd  Street  which;  was  taken  in 
witness’  name. 

Thereupon  the  lease  was  marked  “Defendant’s  Exhibit 
No.  1,  and  admitted  in  evidence. 

The  witness  further  testified  that  between! 3.30  and  4.00 

o’clock  in  the  afternoon  of  January  22,  1930  he  was 

1S5  apprised  that  something  had  taken  place  on  23rd 

Street  and  immediately  went  down  there  but  did  not 

* 

go  into  the  premises. 

Thereupon,  further  to  maintain  the  issues  ion  their  part 
joined,  the  defendants  called  as  a  witness  oijie  William  6. 
MacLean,  who,  in  substance,  testified  that  lid  lives  at  6201 
Broadway,  New  York  City,  and  is  engaged  in  the  real  estate 
business;  that  in  January,  1930,  he  was  renting  agent  for 
Elmer  A.  Darling,  of  the  premises  known  as  135  West  23rd 
Street ;  that  he  negotiated  with  Mr.  Baum  ancl  told  him  that 
to  rent  to  the  corporation  would  take  time ;  that  if  he 
wanted  possession  right  away  to  give  witness  his  references 
and  a  month’s  security  and  witness  would  make  the  lease 
right  away  and  give  him  possession;  that  Baum  paid  the 
rent  in  advance  in  cash;  that  the  rent  was  $100  a  month, 
$1200  a  year;  that  the  name  of  the  F.  H.  Smith  Company 
was  not  mentioned  that  day;  that  Baum  told  him  that  he 
represented  a  corporation,  the  F.  H.  Smith  Company,  and 
then  the  lease  was  entered  into. 

The  witness  further  testified  that  on  the  23rd  of  Jan- 

i 

uary,  1930,  witness’  employer  Mr.  Perry,  called  witness 
over  and  told  him  to  let  two  men  in  to  look  at  jhe  premises; 
that  Mr.  Perry  is  a  member  of  the  firm  of  Dwight  Voor- 
Itecs  tk  Perry,  and  witness  is  renting  agent  of  j t he  property 
under  their  supervision;  that  these  two  men  were  Mr.  Eoebl 
and  Mr.  Jacobs:  that  those  men  were  then!  in  the  court 
room  and  he  identified  them:  that  he  first  met  them  in  the 
office  of  Dwight  Yoorhees  &  Perry  at  137  West  23rd  Street; 
that  Mr.  Perry  told  witness  to  take  Eoebl  ahd  Jacobs  up 
to  the  floor:  that  tlicv  did  not  sav  who  tliev  were ;  that  his 

.  *  j 

employer  said  to  got  them  in  either  as  five  insurance 
or  building  inspectors  and  take  them  rjght  up;  that 
186  he  told  him  that  in  the  presence  of  Eoebl  and  Jacobs 
that  with  them  he  left  Mr.  Perry’s  office  and  went 
to  the  fourth  floor  of  135  West  23rd  Street;  that  there  is  a 
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double  building  there  with  an  elevator  serving  the  east  side 
of  the  building  and  the  west  side  of  the  building  and  they 
occupied  the  west  side  of  the  building,  actually  No.  137, 
although  the  number  of  the  building  is  135;  that  they  all 
went  up  on  the  elevator  together;  that  after  they  got  up 
there  witness  met  the  watchman  and  told  him  that  the  fire 
insurance  inspector  wanted  to  examine  the  fire  escapes, 
“and  he  walked  back  and  opened  the  rear  door  and  in¬ 
spected  the  fire  escapes;”  that  he  designated  the  gentle¬ 
men  he  had  with  him  Mr.  Loebl  and  Mr.  Jacobs  as  “fire- 
inspectors"  that  Loebl  and  Jacobs  went  to  the  rear  of  the 
building  and  opened  the  rear  door  and  looked  at  the  fire 
escapes;  that  then  they  looked  around  and  witness  asked 
them  if  that  was  all,  and  witness  walked  out;  that  he  does 
not  know  what  they  did  then;  that  when  witness  walked 
out  they  were  coming  back  towards  the  elevator;  that  Loebl 
and  Jacobs  walked  over  and  saw  some  books  there;  that  wit¬ 
ness  did  not  want  to  be  mixed  up  in  it  and  walked  out;  that 
lie  just  saw  them  looking  at  the  books;  that  when  he  saw 
them  looking  at  the  books  he  thought  there  was  some  trouble 
and  witness  got  out;  that  the  next  he  heard  from  either  of 
them  was  probably  half  an  hour  afterwards  when  they  came 
downstairs  to  the  office  and  witness  understood  then  they 
were  government  inspectors;  that  witness  asked  them  if 
there  was  anvfhing  wrong  and  thev  said  “ves”;  that  wit- 
ness  told  them  lie  would  trv  and  get  Mr.  Baum  down  there; 
that  he  came  there  alone  witness  thinks  late  at  night  and 
met  the  other  gentlemen  there;  that  Mr.  Dodds  and  these 
two  gentlemen  returned  together;  that  he  thinks 
1ST  there  were  three  Department  of  Justice  agents  there 
with  Mr.  Dodds;  that  the  third  one  looked  like  Mr. 
Malone,  who  was  in  the  court  room  and  identified  to  wit¬ 
ness,  but  witness  could  not  swear  to  it;  that  on  the  same 
day  Mr.  Dodds,  Mr.  Jacobs  and  Mr.  Loebl,  and  the  other 
gentlemen  went  to  witness’  office,  stood  across  the  road  from 
135  West  23rd  St.  and  watched  the  premises;  that  it  was  a 
very  cold  night;  that  witness  left  them  a  little  after  twelve 
and  they  were  still  there;  that  at  twelve  he  left  them  in  front 
of  No.  138  In  the  doorwav,  across  the  road;  that  they  had 
been  standing  there  since  ten  o’clock;  that  between  ten  and 
twelve  he  thinks  one  of  them  went  away  to  telephone  and 
another  one  went  away  to  get  a  cup  of  coffee ;  that  when  he 
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left  they  were  all  standing  across  from  135  West  23rd 
Street ;  that  witness  remained  with  them  becaiise  he  thought 
if  there  was  anything  wrong  he  would  notify  the  owner; 
that  by  “anything  wrong”  he  means  in  easel  they  were  to 
force  an  entrance;  that  he  did  not  stay  there  to  prevent 
them  from  forcing  an  entrance  but  would  have  advised  the 
owner  to  get  a  watchman  on  the  building;  that  at  that  time 
there  was  not  a  watchman  in  the  building;  the  elevator  man 
was  on  the  building;  the  elevator  man  goes}  home  at  six 
o’clock;  that  the  watchman  employed  by  the  F.  H.  Smith 
Company  was  on  the  fourth  floor  and  witness  saw  him 
through  the  window;  that  witness  does  not  know  anything 
about  that  watchman’s  movements;  that  so  ijar  as  witness 
knows  the  watchman  employed  by  the  F.  IL  Smith  Compam7 
on  the  premises  did  not  have  a  gun,  that  nothing  was  said 
to  him  about  the  fact  that  there  was  an  armed  guard  on  the 
premises  violating  the  lease;  that  none  of  the  agents  made 
the  claim  to  witness  that  the  lease  had  b^en  abrogated 
188  because  there  was  an  armed  guard  on  ithe  premises ; 

that  none  of  the  agents  disclosed  to!  witness  why 
they  wanted  to  get  into  the  premises;  that!  sometime  in 
the  course  of  the  gathering  of  all  of  them  on^  or  the  other 
of  these  agents  said  they  wanted  to  see  if  the  F.  II.  Smith 
Company  books  were  there;  that  was  said  after  they  went 
into  the  premises,  and  after  Mr.  Dodds  came;  that  he 
thinks  Mr.  Loebl  said  “the  books  are  there;P  that  he  did 
not  say  he  had  seen  them,  but  said  they  wefe  there;  that 
lie  had  been  in  there  looking  around  and  later  on  he  said 
they  were  there. 

I 

On  cross-examination  the  witness  testified!  that  he  does 
not  recall  making  any  remarks  to  them  concerning  the  keep¬ 
ing  of  a  man  up  there  at  night  being  a  violation  of  the 
lease;  that  lie  does  not  think  he  knew  there  was  a  guard  up 
there  until  Mr.  Loebl  told  him;  that  he  thinks  that  when 
they  were  across  the  road  that  night  witness  expressed 
some  concern  at  the  fact  that  the  building  was  occupied  at 
night  and  thinks  he  was  rather  anxious  wheiji  he  was  talk¬ 
ing  with  the  Department  of  Justice  agent  ias  to  getting 
somebody  else  and  have  them  all  go  up  there  again;  that  he 
wanted  to  do  that;  that  it  was  with  the  idea  of  protecting 
the  building. 
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The  witness  further  testified  that  when  he,  Loebl,  and 
Jacobson  were  up  in  the  loft  they  went  up  in  the  elevator 
together  but  witness  came  down  alone,  not  staying  up  there 
more  than  three  minutes;  that  it  was  probably  ten  or  fif¬ 
teen  minutes  before  he  again  saw  Loebl  and  Jacobson  in 
the  witness’  office;  that  they  did  not  say  anything  about 
having  copied  any  books  or  examined  any  books  or  any¬ 
thing  of  that  kind  but  said  they  thought  the  books 

189  were  there;  that  witness  saw  a  pile  of  books  on  the 
table,  but  did  not  notice  any  others. 

On  redirect  examination  the  witness  testified  that  the 
name  of  Pitts  was  not  mentioned  up  there  that  night  at  all. 

Thereupon,  further  to  maintain  the  issues  on  their  part 
joined,  the  defendants  called  as  a  witness  one  N.  T.  Ren- 
ford,  who,  in  substance,  testified  that  in  January,  1930  he 
was  living  in  Xew  York  City  and  was  employed  as  watch¬ 
man  for  the  F.  H.  Smith  Company;  that  at  no  time  while 
he  was  employed  as  watchman  did  he  carry  a  gun;  that  he 
was  on  dutv  at  night  every  other  week  and  on  dutv  in  the 
daytime  the  alternate  weeks;  that  the  space  occupied  by 
the  Smith  Company  on  the  fourth  floor  of  premises  135 
West  23rd  Street  was  about  25  feet  across  the  front  by  75 
feet  deep:  that  there  was  both  a  stairway  and  elevator  ap¬ 
proach  to  the  fourth  floor  of  the  building;  that  stored  in 
this  space  was  furniture,  desks,  files,  books,  records,  papers, 
addressograph  machines,  between  25  and  50  long  high  file 
cabinets;  and  there  was  a  table  in  the  room;  that  on  the 
22nd  of  January,  1930,  there  were  some  books  and  papers 
on  the  table  but  witness  does  not  know  what  they  were ; 
that  he  never  looked  at  them;  that  the  table  that  had  the 
books  on  it  was  up  against  the  wall  about  midway  between 
each  end  of  the  wall;  that  the  file  cabinets  were  on  the 
other  side  of  the  room;  that  the  furniture  was  stored  in  the 
back  of  the  room  away  from  West  23rd  Street;  that  this 
building  is  on  the  north  side  of  23rd  Street. 

The  witness  further  testified  that  about  2:30  on  the  22nd 
day  of  January,  1930  Mr.  MacLean.  Mr.  Loebl  and  Mr. 
Jacobson  came  into  the  place;  that  Mr.  MacLean  and  the 
two  gentlemen  got  off  the  elevator  and  MacLean  said 

190  they  were  two  fire  insurance  inspectors  who  wanted 
to  inspect  the  building  for  fire  escape;  that  witness 
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let  them  go  around  and  go  back  and  open  the  door  and  look 
at  the  fire  escape ;  that  this  was  said  in  the  immediate  pres¬ 
ence  of  the  two  agents  or  the  two  persons ;  thgt  when  Mac- 
Lean  identified  them  as  fire  insurance  inspectors  the  three 
of  them  were  right  together;  that  the  three  of]  them  there¬ 
after  walked  in,  walked  to  the  back  of  the  building,  opened 
the  door  and  looked  at  the  fire  escapes;  thdt  Loebl  and 
Jacobson  just  went  to  the  door  and  opened  tjhe  door  and 
looked  down  at  the  fire  escapes,  that  is  all;  tjhat  of  Loebl 
and  Jacobson  the  tall  one  said,  there  being  sorgo  books  and 
papers  there:  “this  will  burn,”  and  “that  will,  burn”;  that 
some  of  these  books  and  papers  were  on  the  tajfie  and  some 
were  on  the  other  side  of  the  room. 


Thereupon  Mr.  Loebl  and  Mr.  Jacobson  stood  up  in  the 
court  room  and  the  witness  identified  Mr.  Jacobson  as  the 
one  who  said:  “this  will  burn;  and  that  will  burn;  this  is 
all  inflammable;  this  stuff  will  all  burn.” 

The  witness  further  testified  that  as  they  were  passing 
the  books  and  papers  Mr.  Loebl  went  to  the  back  with  Mr. 
MacLean,  and  Mr.  Jacobson  “stood  around  likb  and  looked 
at  the  books  on  this  side  and  then  looked  at  tjhe  books  on 
the  other  side;  and  Ihcn  I  went  back  with  them! and  he  said 
‘this  will  burn,  and  that  will  burn.’  So  T  said  ‘anv  books 
will  burn.’ 

“So  at  that  time  Mr.  Jacobs  (Jacobson)  he  had  come  all 
the  way  back;  he  slopped  and  he  said:  ‘here, ]lmve  a  cig¬ 
arette;’  he  said,  ‘you  are  working  too  hafd.’  ”  That 
191  while  Jacobson  was  asking  witness  to  have  a  cig¬ 
arette  Loebl  was  looking  at  the  books  and  papers  on 
this  table  and  had  a  paper  and  pencil  taking  nqtes  down  in 
re-  regard  to  them;  that  he  was  making  notations  from 
what  he  was  looking  at;  that  Mr.  Jacobs  (Jacobson)  is  the 
one  he  saw  making  1  he  pencil  memorandum;  limit,  Mr.  Loebl 
is  the  one  who  offered  him  the  cigarett-s;  that  when  Loebl 
offered  him  the  cigarette  he  became  suspicious 'right  away 


that  they  were  not  what  they  represented  themselves  to  be, 
told  them  they  were  not  inspectors  at  all  and  that  they 
would  have  to  get  out ;  that  they  kept  looking  around  to  see 
what  they  could  and  witness  said:  “you  will  have  to  get  out 
of  here;  you  have  no  business  here;”  that  they  were  look¬ 
ing  at  the  books  and  papers  on  the  table ;  that  after  witness 
had  this  further  talk  with  —  they  said  “that  is  ajll,”  walked 
out  and  went  to  the  elevator;  that  after  witness  told  them 


138 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


they  were  not  fire  insurance  inspectors,  but  fakers,  and 
ordered  them  out,  they  did  not  say  a  word,  but  got  out;  that 
witness  does  not  know  what  they  wrote,  but  .just  saw  them 
writing:  that  after  they  departed  witness  called  up  the 
main  office  of  the  Smith  Company  on  40th  Street;  that 
today  is  the  first  time  he  has  seen  Locbl  and  Jacobson 
since. 

On  cross-examination  witness  testified  that  Locbl  and 
Jacobson  were  in  his  building  between  fifteen  and  twenty 
minutes:  that  he  did  not  do  anything  at  the  time  to  keep 
track  of  the  time  they  were  in  there;  that  he  does  not  know 
the  nature  of  the  books  and  papers  that  were  piled  on  the 
table,  but  they  were  large  books,  some  with  red  bindings, 
some  with  black  bindings;  that  they  were  all  large  books; 
that  the  ones  with  red  and  black  bindings  were  about 

192  two  feet  long  by  about  two  and  a  half  inches  thick; 
and  the  other  things  were  papers  that  were  .just 

thrown  on  the  table,  loose,  not  tied  up  in  packages,  and  he 
does  not  know  a  thing  about  those;  that  there  was  some 
typewriting  on  some  of  the  papers  and  there  was  quite  a 
lot  of  blank  papers  there  with  the  typewritten  papers;  that 
the  agents  looked  at  the  red  and  black  books  which  said  on 
them  “The  F.  H.  Smith  Investment  Company”  that  they 
opened  and  examined  them;  that  witness  does  not  know 
what  was  in  the  books;  that  he  never  looked  in  them  and  did 
not  see  what  was  in  them  when  the  agents  opened  them; 
witness  was  standing  in  the  middle  of  the  floor;  that  the 
agent  opened 'several  and  then  closed  them  again;  that  he 
did  not  notice  wh/ther  they  closed  them  and  copied  from 
them  after  thev  closed  them,  but  saw  them  trving  to  make 
notes;  that  one  of  the  agents  was  talking  to  witness  and 
Jacobs  was  making  the  notes,  took  those  books,  opened 
them,  and  copied  from  them;  that  he  does  not  know  any¬ 
thing  about  those  books  in  question  being  scrap  books; 
that  he  never  looked  at  them. 

On  redirect  examination  witness  testified  that  the  man 
who  was  making  the  notes  was  standing  near  the  table 
where  then*  were  books  and  papers,  and  what  the  man  was 
looking  at  and  copying  from  exactly  witness  cannot  tell. 

193  On  further  direct  examination,  being  recalled  bv 
the  defendants,  the  witness  testified  in  substance 
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that  the  day  before  the  agents  came  into  the  premises  on 
23rd  Street  he  saw  Miss  Schneider  at  23rd  Street;  that  the 
day  she  was  there  “they  went  to  the  files  an<|l  took  some 
papers  out  and  put  them  on  the  table  and  they  ^vere  looking 
over  them”  meaning  Miss  Schneider  and  Mr.  Edwards; 
that  the  same  papers  they  took  out  of  the  files  were  put  on 
the  table  and  nobody  touched  them,  and  the  same  papers 
were  on  the  table  the  next  day  when  the  Federal  agents 
came  in.  ; 

On  cross-examination  the  witness  testified  'that  at  the 
time  Miss  Schneider  came  up  there  he  was  on  day  duty; 
that  another  watchman  was  on  night  duty;  that  witness 
was  on  day  duty  all  that  week,  and  that  the  other  watch¬ 
man,  Jennison  was  on  night  duty;  that  before!  he  became 
watchman  there  for  the  Smith  Company  he  was ; engaged  by 
that  company  as  watchman ;  that  he  never  held!  any  official 
position  in  New  York  of  any  kind  but  was  instructor  for 
the  Buick  automobile  in  a  garage;  that  lie  went!  to  work  as 
watchman  for  the  Smith  Company  because  he  happened  to 
be  out  of  a  position;  that  his  sister  knows  Mr.  Leindorf  and 
told  him  lie  was  out  of  work  and  Leindorf  said  lie  might  be 


able  to  place  witness  there  as  a  watchman. 


194  Thereupon,  further  to  maintain  the  issues  on  their 
part  joined,  the  defendants  called  as  a  fitness  one 

Helen  L.  Schneider,  who,  in  substance  testifiejd  that  she 
lives  at  A1  Lado  del  Mar,  Palm  Beach,  Florida,  fhe  home  of 

■  i 

Mr.  Pitts;  and  she  formerly  lived  in  New  York  City  and  she 
at  one  time  lived  in  Washington;  that  for  the  fast  several 
years  she  has  been  employed  as  personal  secretary 

195  by  Mr.  Pitts;  that  she  entered  Mr.  Pitts’! employ  on 
December  16, 1925,  in  the  city  of  New  York,  and  came 

to  Washington  the  following  fall;  that  Mr.  Pitts' was  chair¬ 
man  of  the  Board  of  the  F.  II.  Smith  Company ; [that  in  the 
fall  of  1929  the  F.  H.  Smith  Company  offices  vfere  moved 
to  New  York  City;  that  Mr.  Pitts  went  to  New  |i7ork  some 
time  in  the  fall  of  1929  and  witness  continued  tej  act  as  his 
secretary  and  he  continued  to  act  as  chairman  of;  the  Board 
of  the  Smith  Company. 

The  witness  further  testified  that  in  January,  1930  she 
was  in  New  York;  that  late  in  December  1929!  Mr.  Pitts 
severed  his  connection  with  the  Smith  Company  and  that 
around  the  18th  or  19th  of  January  went  south  for  the  last 
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time;  that  he  went  down  south  a  couple  of  times;  that  wit¬ 
ness  continued  in  Pitts’  employ  and  came  to  Florida,  leav¬ 
ing  for  Florida  in  the  evening  of  the  21st  of  January. 

The  witness  further  testified  that  sometime  between 
three  and  four-fifteen  o’clock  on  the  afternoon  of  January 
21st,  she  went  to  the  premises  at  135  West  23rd  Street  for 
the  purpose  of  getting  ready  some  of  Mr.  Pitts’  papers; 
that  she  went '  down  with  Mr.  Edwards  to  tell  him  certain 
papers  she  wanted  him  to  send  her  later  in  Florida;  that 
Mr.  Edwards  was  vice-president  of  the  F.  H.  Smith  Com¬ 
pany  and  one  of  the  defendants  named  in  the  indictment  in 
this  case;  that  some  of  Mr.  Pitts’  personal  papers  were 
stored  there  at  23rd  Street  and  it  was  with  regard  to  those 
papers  that  she  made  her  visit;  that  when  she  got  to  the 
23rd  Street  address  she  went  to  the  file  and  got  out  certain 
of  Mr.  Pitts’  personal  papers — “I  got  out  some  bank  books, 
some  check  books,  some  insurance  papers,  some  in- 
196  come  tax  papers,  some  papers  pertaining  to  his 
home  in  Palm  Beach,  Florida,  and  some  papers  per¬ 
taining  to  a  piece  of  property  out  here  in  Maryland.  I  got 
out  some  correspondence,  a  large  blue-backed  book  with 
some  advertisements  and  some  typewritten  data  about  a  lot 
of  the  different  projects  that  the  Smith  Company  had 
sponsored;”  that  the  typewritten  papers  were  something 
Mr.  Pitts  had  prepared;  that  she  put  those  things  on  a  table 


in  the  room:  that  on  the  table  also  were  some  books  on 
which  were  printed  “F.  H.  Smith  Investment  Company;” 
that  she  was  only  there  once  and  did  not  notice  particularly 
everything  around  the  place,  but  distinctly  remembers  that. 

The  witness  further  testified  that  the  reason  she  went, 
there  about  the  papers  and  records  was  because  she  was 
leaving  that  night  for  Florida;  that  she  was  not  going  to 
take  those  particular  things;  that  they  were  not  current 
papers;  that  she  had  asked  Mr.  Edwards  if  he  would  mind, 
since  she  was  in  such  a  rush,  sending  them  to  her  later;  and 
Edwards  went  down  with  her  so  that  she  could  point  out  to 
him  just  what  she  wanted  sent  down  to  her ;  that  there  were 


some  personal  files  and  figures  of  Mr.  Pitts’  that  were  to 


be  sent  dowii.  Mr.  Pitts’  secretary  was  not  in  Now  York 
at  the  time,  and  on  ihe  return  of  this  other  secretarv  certain 


files,  different  things  were  to  be  sent  to  Florida. 

The  witness  further  testified  that  the  bank  statements 
that  she  spoke  of  were  bank  statements  and  bank  books  of 
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the  Southern  Maryland  Trust  Company  and  the  Murray 
Hills  Company  and  she  thinks  the  First  National  Bank  of 
Alexandria ;  there  were  several ;  there  was  an  Envelope  of 
insurance  papers,  and  some  correspondence  with 
197  Mr.  Morgan;  that  the  envelope  had  an  Elastic  band 
around  it,  and  she  believes  there  werej  four  bank 
books  that  had  an  elastic  band  around  them ;  |  that  there 
were  quite  a  number  of  bank  statements  there,  Igoing  back 
over  a  long  period;  that  she  put  those  on  a  tajble  next  to 
this  box  with  the  correspondence  and  other  things,  and 
there  were  also  some  old  deposit  slips  of  the  Murray  Hill 
Trust  Company  and  some  of  the  Southern  Maryland  Trust 
Company;  that  that  was  her  first  time  therie  and  she 
glanced  around  and  noticed  those  books  that  wiere  on  the 
table;  “there  were  some  white  papers  with  blue  lines  with 
some  figuring  on.  I  did  not  know  whether  it  was!  important 
enough,  but  I  had  come  across  it.  It  was  some  of  Mr. 
Pitts’  figuring;”  that  it  was  his  own  handwriting  and  there 
might  have  been  six  sheets  of  that  character  inhere;  that 
there  was  also  there  “correspondence  regarding! Mr.  Pitts, 
and  there  was  also  a  blue  print,  T  remember  distinctly,  of  a 
proposed  sea  wall  for  his  Florida  property,  and!  I  think  it 
was  the  Dudlev-Murphy  Company.  I  am  not  positive  of 
that.  There  was  some  correspondence  with  a  builder,  Mc¬ 
Neil  in  Palm  Beach,  Florida,  and  there  was  alsolsome  lists 
about  furniture  and  interior  decoratings  and  such  things 
from  Trainor  &  Pastachio  Company,  architect^  in  Palm 
Beach,  Florida;”  that  she  did  not  take  everything  out  of 
Mr.  Pitts’  personal  files;  that  she  did  not  do  up  ifi  packages 
this  stuff  that  was  left  on  the  table  because  she  expected 
Mr.  Edwards  would  send  it  down  to  her  and  thege  was  no 
reason  to  tie  it  up  in  packages.  | 


On  cross-examination  the  witness  testified  that  the  loft 
building  is  at  135  West  23rd  Street  and  is  a  big  brick 
198  building;  that  the  loft  is  on  the  fourth  floqr;  that  to 
gel  up  lo  the  left  she  look  the  elevator;  that  they  told 
her  there  were  stairs  but  she  took  the  little  elevator  on  the 
left  hand  side  of  the  building  to  get  up  to  the  loft,  that  the 
elevator  man  or  Mr.  Edwards  knocked  on  the  door  and 
someone  asked  who  it  was  and  he  said  “Mr.  E'dwards. ’ ’ 
Describing  the  place  the  witness  testified:  “As  I  gemember 
this,  as  you  went  in  there  were  windows  on  this  side,  very 
dirtv  looking  windows,  and  I  walked  across,  and  then  there 
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was  some  heavy  machines,  such  as  addressographs  and  so 
forth,  and  then  there  were  some  windows  and  there  was  a 
table  before  those  windows,  and  there  were  some  files  on 
the  other  side  of  the  room,  and  I  think  another  table,  and  I 
think  also  there  was  a  cot  there.  I  am  rather  sure  I  noticed 


a  cot.” 

The  witness  further  testified  that  she  got  the  papers, 
books,  bank  statements  and  things  from  one  of  the  files 
that  she  unlocked;  that  she  just  took  them  out  and  left 
them  there;  that  she  had  the  bank  statements  together 
and  the  insurance  papers  in  a  light  tan  colored  envelope, 
and  had  an  elastic  band  around  the  bank  books;  that  there 
was  a  watchman  on  duty  at  the  loft  when  she  went  there; 
that  she  was  there  between  three  and  four-fifteen  of  the 


day  she  left,  which  was  Tuesday, 


and  she  believes  it  was 


the  21st  of  Januarv. 


The  witness  further  testified  that  she  was  in  Mr.  Pitts’ 


private  office  in  the  building  that  the  Smith  Company  had 
its  offices  some  two  weeks  prior  to  that  time  upon  an  occa¬ 
sion  when  Mr.  Dodds  was  there;  that  they  had  just  taken 
that  office  and  several  days  after  they  had  it  the  old  firm 
name  was  on  it ;  and  she  was  there  when  the  United 
199  States  Marshal  came  to  serve  on  Mr.  Pitts  a  sub¬ 
poena  duces  tecum,  and  he  was  there  in  the  office. 

Thereupon  the  witness  was  asked  the  following  ques¬ 
tion: 


“Q.  And  you  know,  do  you  not,  that  he  went  into  a 
private  office  and  locked  the  door  and  the  Marshal  had  to 
stay  there  for  a  long  time?” 

To  which  question  counsel  for  the  defendant  objected 
upon  the  ground  that  it  was  too  remote  in  point  of  time 
and  wholly  unrelated  to  the  issues;  and  upon  the  further 
ground  that  it  is  improper  cross  examination,  not  being 
in  response  to  the  direct  examination. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendant,  and  granted  to  the  defendant  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was 
then  and  there  duly  notes  in  the  minutes  of  the  Court. 

Thereupon  the  following  question  was  asked  of  the  wit¬ 
ness  and  the  following  answer  given  by  the  witness: 

“Q.  Miss  Schneider,  you  were  present  when  the  Marshal 
and  I  and  some  others  waited  for  a  considerable  length  of 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


143 


time  when  Mr.  Pitts  had  locked  himself  into; his  private 
office  that  morning?  A.  Yes,  I  was.” 

Witness  further  testified  that  she  believed  Pitts  would 

I 

not  receive  service  of  the  papers  until  he  got  iii  touch  with 
his  attorney. 

The  witness  further  testified  that  she  thinks  she  told  Mia 

i 

Dodds  before  the  Grand  Jurv  the  other  dav  that  she  went 

from  the  Smith  Company’s  office  with  a  trunk  but  could 

not  say  whether  it  was  that  night,  noi*  could  she 

*200  give  a  definite  date;  that  she  said  that j she  did  go 

from  that  office  with  a  trunk  that  she  had  packed 

herself  of  Mr.  Pitts’  personal  papers;  that  she  took  it  to 

her  residence;  that  she  also  said  she  took  tw<j>  packages, 

one  of  which  contained  some  wearing  apparel,!  shoes,  she 

believes  she  had  purchased  that  day — about  nine  pairs; 

that  she  did  not  take  a  great  many  papers  and; documents 

from  the  Smith  Company  offices  that  night;  thgt  she  took 

an  envelope  from  the  Smith  Company  office;  that  she  took 

a  package  of  papers  from  Mr.  Pitts’  private  office;  that 

she  took  those  papers  to  her  home;  that  she  left  for 

Florida  on  Tuesday  the  21st;  that  the  time  she  has  been 

speaking  of  was  along  about  the  8th  of  January,  it  was 

early  in  January;  that  she  did  not  take  all  these  things 

from  the  loft  on  23rd  street  to  her  home;  that  she  just 

took  them  out  and  looked  them  over;  that  they  were  not 

current  papers ;  that  some  of  them  were  quite  olji ;  that  the 

ones  she  carried  home  were  current;  that  the  papers  were 

on  the  table  in  the  loft  when  she  left  there  on|  the  21st; 

• 

that  she  has  seen  some  of  the  papers  since  in  Florida; 
that  some  of  them  were  sent  down  to  her  by  Mr.  Edwards, 
and  she  has  not  the  slightest  idea  what  becafiie  of  the 
others;  that  everything  that  was  put  on  the  table!  was  to  be 
sent  to  her;  that  it  may  have  been  ten  days  later  when  she 
got  them  in  Florida ;  that  some  of  the  papers  came  by 
express  and  some  were  sent  by  freight;  that  sjhe  has  no 
knowledge  as  to  when  Mr.  Edwards  sent  these  papers; 
that  she  packed  one  trunk  full  of  personal  papers  that  she 
took  to  Florida  and  she  carried  a  large  package  and  had 
some  other  personal  belongings;  that  she  packed  and  took 
home  herself  that  trunkful  of  personal  papers  of  Mr.  Pitts. 

201  On  redirect  examination  the  witness  testified  that 
the  bank  statements  of  the  Southern  Maryland 
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Trust  Company  ran  over  a  period  of  a  few  years,  1926, 
1927,  1928  and  1929;  that  there  was  quite  a  stack  of  them; 
that  the  last  time  she  saw  any  of  those  papers  before  she 
went  to  Florida  was  when  she  was  placing  them  on  the 
table;  that  Mr.  Edwards  left  the  23rd  Street  premises  with 
her. 


202  Upon'  being  recalled  the  next  day  and  in  response 
to  interrogation  by  the  Court  the  witness  further  tes¬ 
tified  that  she  went  to  this  storage  loft  on  23rd  Street  in 
New  York  with  Mr.  Edwards  who  was  an  officer  of  the 
Smith  Company,  and  one  of  the  defendants  in  this  ease; 
that  when  she  got  there  she  found  on  this  table  certain 
books  and  then  she  went  to  the  files  and  selected  certain 
papers  and  books,  and  documents  that  she  wanted  Mr.  Ed¬ 
wards  to  send  to  her  in  Florida;  that  shortlv  thereafter  she 
saw  some  of  the  things  again;  that  the  papers  she  took  out 
of  the  files  and  put  on  the  table  where  the  other  books 
already  were,  she  asked  Edwards  to  send  to  Florida.  Upon 
the  Court  stating  its  understanding  of  her  testimony  of 


vesterdav  to  be  that  either  Edwards  or  somebody  else  did 
•  +  %/ 

send  them  and  that  they  reached  witness  in  Florida  shortly 
afterwards,  witness  said  that  what  she  said  was  “some  of 
the  things  T  saw  again”;  that  she  said  they  were  sent  to 
Florida  and  that  she  was  asked  if  she  had  ever  seen  them 
again  and  she  said  some  of  the  things  she  did  see. 

The  witness  further  testified  that  she  had  seen  them 
before  in  the  files  when  they  were  in  Washington  before 
being  removed  to  New  York ;  that  she  cannot  be  definite 
about  the  time  she  last  saw  them,  but  they  moved  from 
Washington,  or  at  least  witness  went  to  New  York  in 
November:  that  they  were  not  current  stuff  and  witness 
cannot  say  definitely  that  she  saw  all  of  those  things  at  the 
time  of  the  moving;  that  she  saw  some  of  the  things  but 
Ihev  were  not  current  things  they  were  working  with. 

The  witness  further  testified  in  response  to  interroga¬ 
tion  by  Government  counsel  that  she  cannot  remem- 
203  her  the  hour  her  train  left  New  York  for  Florida, 
but  that  she  went  on  the  Atlantic  Coast  Line;  that 
she  took  a  drawing  room  or  a  compartment  on  that  train, 


and  made  the  reservation  for  it  herself  in  New  York  in  her 


own  name;  that  she  occupied  the  drawing  room  alone  and 
had  in  the  drawing  room  the  package  she  spoke  of. 
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204  Thereupon,  further  to  maintain  the  issues  on  their 
part  joined,  the  defendants  called  as  a  witness  one 

Herman  Burns,  who,  in  substance  testified  tha|t  for  49  years 
he  has  been  a  resident  of  the  District  of  Columbia;  that 
from  February  31,  1926  to  July  31,  1930  he  hcted  as  clerk 
to  the  Jury  Commission  of  the  District  of  Columbia,  being 
thereto  appointed  by  the  Court  in  General  't'erm;  that  he 
received  his  salary  from  the  United  States  lUarslial;  that 
at  the  time  of  his  appointment  the  jury  consisted  of  Hol¬ 
comb  P.  Johnson,  Francis - and  William  P.  Bannister; 

and  at  the  time  of  his  appointment  the  office  of  the  Jury 
Commission  was  in  the  southeast  corner  of  the  main  floor 
of  the  Supreme  Court  of  the  District  of  Colfimbia,  in  the 
same  place  the  Jury  Commission  now  occupies;  that  he 
thinks  Mrs.  Pritchard  became  a  member  of  the  Jury  Com¬ 
mission  in  1928,  that  in  January  1928  the  members  of  the 
Jury  Commission  were  Dr.  James  H.  Gore,  Edgar  Morris, 
and  Mrs.  Pritchard ;  and  that  they  were  the  members  of  the 
Jury  Commission  in  March  and  April  of  1913. 

That  for  the  term  prior  to  the  January  1930  term  wit¬ 
ness’  procedure  in  connection  with  the  selecting  of  the 
names  to  be  placed  in  the  jury  box  from  which  prospective 
jurors  were  drawn  was  to  gather  the  names  from  the  City 
Directory,  tax  list,  or  different  sources,  the  Chevy  Chase 
Club,  the  Cosmos  Club,  the  City  Club;  that  by  “gather”  he 
means  he  would  take  so  many  “A’s”,  so  many  “B’s”,  say 
fifteen  “A’s”,  fifteen  “B’s”  out  of  the  City  Directory;  that 
he  would  get  the  very  best  material  he  could  find  and  was 
only  guided  by  a  man’s  name,  address,  and  occupation;  that 
he  would  take  the  best  stuff  he  could  find  regardless 

205  of  where  they  lived ;  that  when  he  had  picked  out  the 
names  he  would  list  them  in  alphabetical  form  and 

would  have  anywhere  from  three  to  five  thousand,  or  maybe 
more;  that  when  the  commissioners  would  cdme  down  he 
would  submit  the  names  to  them  for  their  selection ;  that  he 
would  list  the  names  and  addresses  in  doubly  columns  on 
sheets  of  paper  eight  by  thirteen  inches  in  ^ize;  that  he 
would  gather  these  names  and  when  he  had  several  hun¬ 
dred  of  them  he  would  take  them  first  to  one  |of  the  Com¬ 
missioners,  maybe  first  to  Mrs.  Pritchard  anct  leave  them 
with  her  to  go  over;  then  he  would  get  them  from  her  the 
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next  day  and  take  them  to  Dr.  Gore  who  sometimes  would 
look  over  them  while  he  was  there;  that  occasionally  he 
would  leave  them;  that  then  lie  would  get  them  over  to  Mr. 
Morris,  and  Mr.  Morris  would  go  over  them;  that  he  would 
take  the  list  from  Mr.  Morris,  take  it  back  to  the  office,  tear 
them  in  half,  clip  them  and  fold  them  over  so  that  they 
could  not  be  seen;  that  when  the  Commissioners  would 
come  down  they  would  put  them  in  the  box ;  that  when  he 
got  the  list  back  there  would  be  indications  placed  on  it  by 
the  Jury  Commissioners  that  certain  disqualified  people 
were  disqualified,  the  indication  being  in  the  nature  of  a  line 
drawn  through  the  name  and  a  marginal  notation  of  the 
reason;  that  there  would  be  a  conference  among  the  jury 
commissioners  when  they  came  down  to  draw  the  names; 
that  at  the  time  he  got  this  list  back  from  the  third  Jury 
Commissioner  he  would  not  have  anv  information  that 
there  had  been  anv  conference  between  the  three  Jury  Com- 
missioners  as  to  the  names  he  would  find  stricken  off  that 
list ;  that  he  would  then  take  this  list  he  has  described  and 
clip  off  the  names  of  each  of  the  persons  appearing 
206  thereon  that  had  not  been  stri-ken  off;  that  that 
would  leave  it  in  sort  of  a  ballot  form;  that  he  would 
fold  them  up,  put  them  back  in  a  large  envelope  and  put 
them  in  a  drawer  of  the  office  of  the  Jury  Commission;  that 
as  names  were  required  the  Commissioners  would  ask  for 
names  and  the  witness  would  hand  them  to  the  Commis¬ 
sioners  and  orie  of  the  Commissioners  would  put  them  in 
the  box  by  emptying  this  envelope  in  there;  that  they 
opened  the  envelope  up  and  the  names  would  fall  down  into 
the  box  and  then  would  be  mixed  up  with  the  remaining 
names  in  the  box. 

The  witness 'further  testified  that  between  October,  1929 
and  January,  1960  there  were  somewhere  around  a  thou¬ 
sand  names  carried  in  the  box;  that  as  names  were  drawn 
out  more  names  were  put  in  and  the  box  was  replenished 
with  names  selected  in  the  manner  witness  has  indicated 


during  the  period  from  October  1929  to  January  1,  1930; 
that  the  same  procedure  was  adopted  for  drawing  the  pro¬ 
spective  jurors  of  the  January  term. 

The  witness  further  testified  that  in  March,  1930,  after 


the  idea  in  abatement  in  the  Dayton  case,  a  change  was 


made  in  the  method  of  selecting  names  for  prospective 
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jurors ;  that  instead  of  taking  them  around  from  one  Com¬ 
missioner  to  the  other  the  Commissioners  \v;ould  go  over 
them  in  a  session  together  in  the  room;  that  jhe  got  names 
off  shop  windows  and  stores;  that  he  would  get  them  any 
way ;  that  there  was  nothing  in  the  law  that  he  knew  direct¬ 
ing  how  to  get  them  except  as  far  as  practicable  from  the 
different  pai’ts  of  the  city;  that  from  seven  to  fifteen  hun¬ 
dred  names  would  be  put  in  the  box  from  which  would  be 
drawn  the  names  of  the  jurors;  that  he  cannot  tell  how 
many  names  were  put  in  the  box  subsequent  to  the 
2U7  plea  in  abatement  filed  in  the  Dayton  jease;  that  he 
had  a  memorandum  in  the  other  case  which  showed 

I 

everything,  a  little  card  that  he  had  figures  on  to  show  as 
they  were  put  in  there  or  were  drawn  out  they  would  add  to 
those,  they  would  know  the  number  put  in  the  box;  that 
thev  would  draw  first ;  that  this  memorandum  was  with  the 
clerk  of  the  Jury  Commission  when  he  left  in  the  top 
drawer  in  the  office ;  that  there  were  always  more  than  six 
hundred  names  from  which  he  drew  his  jury ;  that  he  would 
have  to  run  the  box  down  sometimes  to  fill  those  other 
names  out,  but  at  the  time  a  jury  was  drawn  thjere  was  any¬ 
where  from  seven  to  ten,  possibly  fifteen  hundred  names  in 
there ;  that  without  his  memorandum  he  couldj  not  tell  how 
many  names  were  put  in  that  box  before  it  Was  used  for 
drawing  the  April  grand  jurors  after  the  pllea  in  abateT 
ment  in  the  Dayton  case  was  filed;  that  he  would  try  to 
get  the  memorandum  during  the  recess  hour.  | 

The  witness  further  testified  that  in  connection  with  the 


drawing  of  the  April  jurors  he  left  with  the  Clerk  of  the 
Court  a  list  of  the  persons  whose  names  were! put  into  the 
jury  box. 

Thereupon  the  witness  identified  the  list  of  jjurors  drawn 
by  the  Jury  Commission  for  the  April  terng  which  was 
dated  March  18,  1930,  and  which  was  marked  “defendants’ 
Exhibit  Xo.  2  for  identification”;  that  when  the  Commis¬ 


sion  w’as  not  in  session  the  box  in  which  these  names  that 


were  drawn  out  appeared  was  with  the  Clerk  ojf  the  Court ; 
that  March  18,  1930  was  the  date  when  the  inames  were 
drawn  by  the  Jury  Commission;  that  the  drawing  was 
done  in  the  room  of  the  Jury  Commission  he  hds  heretofore 
described;  that  at  the  time  of  the  drawing  there  was 
208  Dr.  Gore,  Mrs.  Pritchard  and  the  witness;  that  he 
does  not  recall  any  member  of  the  public  being  pres- 
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ent ;  that  Dr.  Gore  and  Mrs.  Pritchard  drew  the  names  from 
the  box;  that  no  one  of  the  Jury  Commissioners  wrote  the 
names  of  these  jurors  on  any  of  those  slips  that  were  put 
in  that  box,  but  were  all  typewritten  by  witness  and  folded 
by  witness;  that  the  jury  box  always  is  sealed  except  at  the 
time  of  the  drawing;  that  preceding  the  drawing  of  this 
particular  set  of  jurors  for  the  April  Term  it  had  been 
sealed  and  had  been  locked  up  in  the  sah*  of  the  (Jerk  ol 
the  Court;  that  on  the  morning  of  March  IS,  1930  the  box 
was  procured  from  the  Clerk  of  the  Court ;  that  the  seal 
was  broken  in  the  room  of  the  Jury  Commission  in  the 
presence  of  the  two  Commissioners  and  the  witness,  but  he 
does  not  recall  any  member  of  the  public  was  present ;  that 
the  names  of  the  grand  jurors  for  the  April,  1930  Term 
came  out  of  that  box  on  March  18, 1930. 

The  witness 1  further  testified  that  the  room  where  this 
drawing  for  this  particular  grand  jury  was  done  was  oc¬ 
cupied  by  the  witness;  that  the  two  Commissioners  were 
there;  that  it  was  about  18  by  15  in  size;  that  the  door  to 
the  room  is  a  big  solid  panel  oak  door ;  that  there  is  a  slat 
door  in  front,  sort  of  a  lattice  door ;  that  at  the  time  the 
jury  was  drawn  the  office  was  always  open  to  the  public; 
that  if  a  person  were  tall  enough  witness  assumes  he  could 
see  over  the  lattice  door;  that  witness  could  not;  that  he 
has  had  people  come  there  and  look  over  often,  people  a 
little  taller  than  him ;  that  at  the  time  of  the  drawing  of  the 
jury  that  door  was  closed ;  that  the  only  sign  kept  on  the 
door  when  the  Jury  Commissioners  did  not  actually 
209  draw  the  names  was  the  name  “Jury  Commission”; 

that  the  “Private”  sign  was  covered  up  at  the  time 
of  the  drawing;  that  it  was  covered  immediately  as  they 
were  going  to  draw  the  names;  that  witness  would  then 
cover  it  and  had  a  piece  of  wood  he  could  put  right  over  it 
with  two  prongs  on  it  that  would  go  back  and  cover  the 
whole  sign  up;  that  after  the  drawing  the  cover  would  be 
removed  from  the  sign,  and  the  sign  “Private”  would 
remain  there  until  the  next  drawing  of  the  jurors;  that 
that  was  the  practice  with  reference  to  that  sign  up  until 
the  time  witness  left  in  July  of  1930;  that  the  sign  was  pos¬ 
sible  12  inches  long  by  3  inches  wide  and  the  letters  com¬ 
prising  the  word  “Private”  were  about  an  inch  and  a  half 
high;  that  that  sign  was  screwed  on  the  solid  panel  door. 
The  witness  further  testified  that  sometimes  names  of 
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jurors  would  be  drawn  from  the  box  two  or  three  times  a 
month;  that  the  “Private”  sign  was  uncovered  except  at 
the  time  the  jury  was  drawn ;  that  the  drawings  would  be  on 
two  or  three  separate  days  each  month;  that  this  “Pri¬ 
vate”  sign  was  screwed  in  the  center  of  the  solid  door  about 
2  feet  from  the  top;  that  the  sign  “ Private” jcould  be  seen 
by  anyone  going  along  the  corridor  even  though  the  lattice 
door  and  the  solid  door  were  closed ;  that  the  lattice  door  is 
outside  of  the  solid  door;  that  at  some  time  jin  March  and 
April  of  1930  there  was  a  string  with  a'  hook  placed  by  wit¬ 
ness  so  that  the  lattice  door  could  be  pulled  back  and  a  per¬ 
son  could  walk  in  without  going  through  the; door;  that  it 
was  not  used  for  the  purpose  of  holding  opgn  the  lattice 
door  when  the  jury  was  drawn  on  March  18,  1930. 

On  cross-examination  the  witness  testified  that  he 
210  did  not  on  any  occasion  during  the  October  Term 
and  the  January  Term  place  any  of  those  names  in 
that  jury  box  nor  take  any  names  out  of  that!  box  himself ; 
that  as  a  general  proposition  the  names  were  put  in  by  one 
of  the  Commissioners  and  taken  out  by  the  Commissioners. 

The  witness  further  testified  that  the  change  in  the  Com¬ 
missioners’  method  of  examining  the  list  of  names  he 
fixes  as  occurring  about  the  time  of  the  filing  of  the  pleas 
in  the  Dexter  Dayton  Case;  that,  testifying  fjrom  the  plea 
in  the  Dayton  Case,  it  was  filed  November  13,  1929;  that 
as  a  result  of  that  change  there  came  about  a  change  in  the 
procedure  whereby  before  the  names  were  put  in  the  box 
the  final  list  of  names  was  approved  at  a  formal  meeting 
of  the  Commission. 

The  witness  further  testified  that  the  Jury  Commis¬ 
sioners’  room  was  a  room  in  the  east  wing  pf  the  Court 
House  set  apart  by  the  Court  for  that  purpose  and  has 
been  so  used  since  he  was  appointed  clerk  in  1926;  that 
the  large  oak  door  was  always  kept  open ;  that  the  lattice 
door  is  similar  to  the  lattice  doors  that  prevail  generally 
throughout  the  Court  House  with  an  aperture  at  the  bot¬ 
tom  two  or  three  feet  high  and  another  aperture  at  the 
top  about  two  or  three  feet  high;  that  the  lattice  door 
was  never  at  anv  time  attached  or  locked  on  the  occasion 
of  names  being  placed  in  the  jury  box  or  takejn  out  of  the 
jury  box;  always  kept  open;  that  upon  no  occasion  during 
the  October  Term,  the  January  Term,  or  any!  other  Term 
wherein  he  served  as  Clerk  for  this  Commission  was  anv 
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person  ever  excluded  from  access  to  that  room;  that  he 
has  seen  members  of  the  public  in  that  room  at  the 

211  time  names  have  been  placed  in  the  box,  or  names 
drawn  therefrom;  that  he  has  seen  Mr.  Barger  and 

Mr.  Winship  "Wheatley  in  there,  and  Mr.  Ring;  that  mem¬ 
bers  of  the  general  public  were  free  to  come  and  go  in 

that  room  as  thev  saw  fit. 

%> 

The  witness  further  testified  that  it  never  had  been  the 
custom  of  the  Jury  Commissioners  to  take  names  from 
people  coming  to  the  door  and  volunteering  their  services; 
that  for  that  reason  the  sign  “Private”  was  put  up  there; 
that  on  no  occasion  wherein  names  were  placed  in  that  box 
or  taken  therefrom  was  that  sign  left  uncovered,  but  the 
“Private”  sign  was  always  covered  on  such  occasions; 
that  because  the  Commissioners  were  continually  drawing 
down  and  building  up  the  names  in  the  box  witness  can¬ 
not  state  whether  the  names  of  the  men  and  women  com¬ 
prising  the  April  Grand  Jury  were  placed  in  the  box  under 
the  old  practice  or  under  the  new  practice. 

On  redirect  examination  the  witness  testified  that  the 
first  meetings  had  after  the  filing  of  the  plea  in  abate¬ 
ment  in  the  Dayton  Case,  or  after  the  hearing  on  that  plea 
or  sometime  around  the  1st  of  January;  that  it  may  have 
been  January,  or  it  may  have  been  a  little  later;  that  wit¬ 
ness  really  does  not  know;  that  he  has  nothing  to  refresh 
his  recollection  on  that,  but  that  is  his  best  recollection. 

The  witness  further  testified  that  when  he  would  leave 
the  so-called  Jury  Commissioners’  room  it  would  be 
locked;  that  witness  carried  the  key  around  in  his  pocket; 
that  that  would  be  during  the  day;  that  there  was  a  tele¬ 
phone  in  his  room,  but  that  it  was  not  listed  at  all. 

On  recross-examination  the  witness  testified  that 

212  in  the  box  at  the  time  of  the  drawing  of  the  April, 
1930  Grand  Jury  would  be  names  of  persons  who 

were  drawn  prior  to  January,  1930;  that  there  were  no 
formal  minutes  kept  of  these  formal  meetings  of  the  Jury 
Commissioners. 

213  Thereupon,  further  to  maintain  the  issues  on  their 
part  joined,  the  defendants  called  as  a  witness  one 

John  R.  Hawkins,  who,  in  substance,  testified  that  he  is 
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at  present  a  watchman  of  the  Court  House ;  jthat  in  April, 
1930  he  was  Deputy  Marshal  assigned  to  duty  with  the 
Grand  Jury;  that  it  was  his  duty  to  call  witnesses,  get 
their  fees  and  so  forth ;  that  lie  was  assigned  for  use  by  the 
Grand  Jury  during  the  hours  thev  were  in  session;  that 
that  has  been  going  on  for  about  ten  years  ;  that  he  was 
assigned  to  perform  duties  with  the  April|  1930  Grand 
Jury,  to  call  witnesses,  get  the  witness  fees,  and  anything 
else  they  wanted  him  to  do;  that  he  was  performing  such 
duties  between  April  2nd  and  April  10th;  ; that  he  does 
not  know  whether  there  was  anv  clerk  or  secretary  to  the 

I 

Grand  Jury  during  that  time;  that  he  knows!  when  the  in¬ 
dictment  in  this  case  was  brought  in  about  the  10th  of 
April  and  escorted  the  Grand  Jury  down  to  the  Court 
room  with  the  indictment  ;  that  he  had  beeri  in  the  room 
during  the  receipt  of  testimony  upon  which  indictment 

No.  49302  is  based;  that  when  the  Grand  Jury  wanted 

•• 

witnesses  thev  would  ring  the  bell  and  witness  would  come 

•  O  i 

in  and  bring  the  witness  in;  that  generally  he  got  the 
name  from  Mr.  Dodds. 

I 

On  cross-examination  the  witness  testified!  that  during 
the  time  Mr.  Dodds  was  presenting  the  case  to  the  Grand 
Jury  upon  which  indictment  Xo.  49302  was  returned,  wit¬ 
ness  was  never  in  the  jury  room  at  all  during  the  time  at 
all  any  witness  testified;  that  witness  was  jnever  in  the 
room  at  all  during  any  part  of  the  deliberations  of  the 
jury  and  that  nobody  else  was;  that  he  saw  Mr.  Syfrig 
there  and  took  it  for  granted  he  had  h  right  to  be 
214  there;  that  he  did  not  see  Mr.  Syfrig  I  taking  notes 

7  v  O  j  O 

of  the  testimony. 

Thereupon  the  defendants  offered,  and  there  was  re¬ 
ceived  in  evidence,  the  following  subpoenas: 

Subpoena  directed  to  the  F.  II.  Smith  Company  and  the 
president  thereof  to  produce  certain  books  gnd  records, 
including  ledger  account  with  the  A1  Lado  del  Mar  Corpo¬ 
ration  and  with  the  Chatham  Corporation,  and  with  the 
Hartley  Corporation,  as  well  as  certain  oth<?r  books,  the 
subpoena  purporting  to  have  been  served  on  the  7th  day  of 
April,  1930. 

Subpoena  directed  to  Messrs.  Murphy,  Lanigr  and  Quinn, 
auditors,  calling  for  the  production  on  the  7th  day  of  April, 


I 
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1930,  before  the  Grand  Jury,  of  all  audit  reports  and  all 
work  sheets  relative  to  the  same,  made  by  the  If.  11.  Smith 
Investment  Company  and  the  F.  H.  Smith  Company  since 
January  6th,  1926. 

Subpoena  addressed  to  the  F.  H.  Smith  Company  and  to 
the  president  thereof,  requiring  the  production  before  the 
Grand  Jury  of  the  District  of  Columbia  on  April  7th,  1930, 
of  various  papers,  including  all  debit  slips  and  all  general 
suspense  accounts,  including  the  account  of  G.  Bryan  Pitts; 


also  all  stubs  of  checks  of  the  F.  H.  Smith  Investment 
Company  and  of  the  F.  H.  Smith  Company  drawn  during 
the  years  1926  and  1929,  and  other  things. 

Subpoena  addressed  to  the  F.  H.  Smith  Company  and  to 
the  president  thereof,  dated  the  27th  day  of  March,  1930, 
requiring  the  production  of  certain  books  and  records,  in¬ 
cluding  all  ledger  accounts  of  the  F.  H.  Smith  Company, 
the  A1  Lado  del  Mar  Corporation,  and  all  ledger 
215  accounts  of  the  F.  H.  Smith  Company  with  the  Chat¬ 
ham,  Incorporated. 

Subpoena  addressed  to  the  Southern  Maryland  Trust 
Company  at  Seat  Pleasant,  Maryland,  dated  April  7th, 
1930,  reading  as  follows: 


“The  President  of  the  United  States  to  Southern  Maryland 
Trust  Company,  Seat  Pleasant,  Maryland: 


You  are  hereby  commanded  to  attend  the  said  Court  on 
Tuesday,  April  9th,  1930,  at  11  o’clock  a.  m.,  to  testify 
before  the  grand  jury  thereof  and  not  to  depart  the  Court 
without  leave  of  the  Court  or  District  Attorney,  and  then 
and  there  to  have  with  you  and  produce  to  the  said  grand 
jury  the  following:  All  deposit  slips  concerning  deposits  in 
the  Southern  Maryland  Trust  Company  made  by  G.  Bryan 
Pitts  during  the  years  1926,  1927,  1928  and  1929,  and  all  of 
the  bank’s  daily  proof  sheets  for  the  same  period.” 


Subpoena  directed  to  F.  B.  Keech  and  Company,  requir¬ 
ing  them  to  produce  before  the  April  grand  jury  on  the  7th 
day  of  April,  1930,  all  ledger  accounts  and  all  letters  and 
all  papers  of  the  F.  B.  Keech  and  Company  in  its  posses¬ 
sion  or  under  its  control,  concerning  the  dealings  of  F.  B. 
Keech  and  Company  with  the  F.  H.  Smith  Company  and/or 
G.  Bryan  Pitts  during  the  years  1926  to  1929,  inclusive, 
apparently  served  the  26th  day  of  March,  1930. 
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Subpoena  directed  to  the  Merchants  Bank  and  Trust 
Company,  Southern  Building,  Washington,  D.  C.,  dated 
April  1,  1930,  served  April  2,  1930,  requiring  the  produc¬ 
tion  of  the  following  books:  All  individual  ledger  and  liabil¬ 
ity  ledger  accounts  of  the  Merchants  Bank  an<i  Trust  Com¬ 
pany  for  the  years  1926  to  1929,  inclusive,  wjith  G.  Bryan 
Pitts,  Samuel  J.  Henry,  C.  Elbert  Anadale,  John  H. 

216  Edwards,  Jr.,  the  F.  H.  Smith  Company,  the  F.  H. 
Smith  Investment  Company,  and  Mrs.  Gladys  T. 

Pitts  (Mrs.  G.  Bryan  Pitts);  all  cashier’s  checks,  treas¬ 
urer’s  checks  and/or  bank  draft  of  8/23/28  fjor  $31,416.11 
in  favor  of  the  Southern  Suburban  Title  Investment  Com¬ 
pany  and  1/7/29  for  $2,719.23  in  favor  of  Treanor  and 
Fatio,  together  with  all  records  of  the  amountjs  received  by 
Merchants  Bank  and  Trust  Company  for  these  items. 

Subpoena  served  April  9,  1929,  addressed  to  the  Mount 
Vernon  Savings  Bank,  and  R.  T.  Highfield,  Cashier,  requir¬ 
ing  the  production  of  all  ledger  sheets  of  th4  accounts  of 
the  F.  H.  Smith  Company  and  of  G.  Bryan  Pitts  for  the 
years  1926  to  1929,  inclusive. 

Thereupon  said  subpoenas  were  received  in|  evidence  as 
Defendants’  Exhibits  Nos.  3  to  11,  inclusive. 

217  Thereupon  counsel  for  the  defendants  made  ap¬ 
plication  to  take  the  testimony  of  the  grand  jurors 

as  witnesses,  and  also  an  application  to  use  the  notes  of  the 
testimony  taken  before  the  grand  jury  made  bg  Mr.  Syfrig, 
which  applications  were  received  and  considered  by  the 
Court,  and  severally  denied,  to  which  action  Of  the  Court 
counsel  for  the  defendants  then  and  there  exempted,  which 
exceptions  were  then  and  there  duly  noted  upoii  the  minutes 
of  the  Court. 

i 

218  Thereupon,  further  to  maintain  the  issues  on  their 
part  joined,  the  defendants  called  as  a  witness  one 

John  Werris,  who,  in  substance,  testified  that  — j-  is  25  years 
old  and  resides  at  1625  G  Street  Southeast,  Washington,  D. 
C. ;  that  he  is  employed  at  the  National  Capiltol  Bank  of 
Washington,  D.  C. ;  that  he  was  a  member  of  the  April 
Grand  Jury  and  was  one  of  the  Grand  Jurors  who  voted  to 
return  the  indictment  in  this  case;  that  he  heard  the  testi¬ 
mony  that  was  offered;  that  he  saw  photostats  of  deposit 
slips  purporting  to  be  those  of  the  Southerfi  Maryland 
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Trust  Company;  that  lie  did  not  see  any  deposit  slips, 
photostats  or  photographs,  or  purported  copies  of  deposit 
slips  of  the  Murray  Ilill  Trust  Company;  that  he  did  not 
look  at  all  the  deposit  slips  or  photostats  pertaining  to  the 
Southern  Maryland  Trust  Company  that  were  there,  but 
there  appeared  to  bo  about  250  or  300;  that  the  witness 
looked  at  about  250  of  them:  that  they  pertained  to  the  ac¬ 
count  of  G.  Bryan  Pitts;  that  there  were  photostats  of  the 
account  of  G.  Bryan  Pitts;  that  is  of  the  ledger  card  which 
showed  the  checks,  deposits,  and  daily  balances;  that  it  took 
in  a  period  of  1927.  1928  and  1929;  that  he  did  not  see  any 
ledger  pages  or  photostats  of  ledger  pages  of  the  Murray 
Hill  Trust  Company ;  that  he  did  not  see  all  the  exhibits 
that  were  offered  before  the  Grand  Jury;  that  he  was  a 
Grand  Juror  eonsidering  the  evidence  in  this  case;  that  he 
voted  to  indict  this  defendant;  that  it  was  not  necessary  to 
look  at  all  the  evidence:  that  he  satisfied  himself  to  the  ex¬ 
tent  of  them;  that  it  was  practically  all  the  same;  that  he 
did  not  scrutinize  everv  one;  that  when  he  savs  “it  was 
practically  all  the  same”  he  means  the  evidence  con- 
219  cerning  each  embezzlement  was  practically  the  same; 

that  they  were  all  deposit  tickets  or  ledger  cards  of 
the  Southern  Maryland  Trust  Company;  that  he  looked  at 
some  of  the  Commercial  National  Bank  and  he  thinks  that 
was  the  account  of  the  F.  H.  Smith  Company;  and  some  at 
the  Merchants  Bank  &  Trust  Company  of  the  F.  H.  Smith 
Company,  photostats  of  the  bank  records;  that  he  did  not 
see  any  original  bank  records  offered  before  the  Grand 
Jury  but  just i saw  photostatic  copies;  that  the  ones  he  saw 
were  submitted  by  Mr.  Malone  who  said  they  were  copies; 
that  they  took  Malone’s  word  for  it;  that  the  nature  of  the 
photostatic  cbpies  of  the  ledger  cards  of  the  Southern 
Maryland  Trust  Company  showed  him  what  they  were 
photostatic  copies  of:  that  he  does  not  know  whether 
Malone  or  somebody  else  told  him  they  were  photostatic 
records  of  the  Southern  Maryland  Trust  Company. 

At  this  point  the  Court  interrupted  the  further  examina¬ 
tion  of  this  witness;  called  counsel  for  the  respective  par¬ 
ties  to  the  bench,  and  after  a  discussion  stated  that  he  was 
not  disposed  to  permit  further  examination  of  the  grand 
juror,  or  any  grand  jurors,  who  returned  1  lie  indictment  in 
this  case.  Whereupon  counsel  for  the  Government  objected 
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to  the  further  examination  of  the  witness,  and;  the  adducing 
of  this  kind  of  testimony,  the  Court  sustaining  the  objec¬ 
tion  as  to  the  testimony  of  this,  or  any  other,; grand  juror; 
to  which  action  of  the  Court  in  sustaining  said  objection 
counsel  for  the  defendants  then  and  there  exbepted,  which 
exception  was  then  and  there  duly  noted  upon  the  minutes 
of  the  Court. 

j 

Thereupon  defendants,  by  their  counjsel,  made  the 

220  following  offer  of  proof : 

“Mr.  Raichle:  I  offer  to  show  by  this  witness  and  by 
other  grand  jurors  who  returned  this  indictitient  that  the 
indictment  was  based  upon  records  containing  the  bank  ac¬ 
count  of  G.  Bryan  Pitts  in  the  Southern  Maryland  Trust 
Company,  at  least  in  so  far  as  all  elements  of  the  indict¬ 
ment  which  relate  to  embezzlement  are  concerned;  and  that 
without  the  records  of  the  Southern  Maryland  Trust  Com¬ 
pany  that  there  could  have  been  no  indictment  with  em¬ 
bezzlement  as  an  clement,  and  no  indictment]  as  such  re¬ 
turned  here  on  the  conspiracy  count,  particularly,  which 
charges  that  the  conspiracy,  among  other  things,  was  to 
conceal  the  fact  there  were  some  95  embezzlements. 

“I  offer  to  show  there  was  no  proof  as  to  airy  embezzle¬ 
ment  on  the  part  of  Pitts  or  any  of  the  defendants  inde¬ 
pendently  shown,  that  is  shown  without  thejse  Southern 
Marvland  Trust  records,  and  the  records  of  Ihe  Commer- 
cial  National  Bank,  and  the  records  of  the  Murray  Hill 
Trust  Company;  that  without  these  records  tljiere  was  not 
even  a  prima  facie  case  of  embezzlement,  or  conspiracy,  nor 
was  there  a  basis  for  the  indictment  as  charging  the  de¬ 
fendant  with  concealing  and  carrying  away  records. 

“I  want  to  make  this  clear:  I  do  not  claim  that  the 
records  produced  in  the  grand  jury  room  weije  physically 
taken  from  the  premises  at  West  23rd  Street! and  offered 
before  the  jury  and  that  that  was  the  only  evidence  before 
the  grand  jury,  but  I  do  claim  that  without  the  Ipank  records 
of  the  Southern  Maryland  Trust  Company,  Without  these 
other  records,  the  Department  of  Justice  and  the  prosecu¬ 
tor  could  not  have  made  out  a  prima  fapie  case  jus- 

221  tifying  the  return  of  this  indictment. 

“I  offer  to  prove  by  facts  and  circumstances — and 
I  want  to  say  frankly  not  by  any  one  witness,  tljiat  the  orig¬ 
inal  sources*  of  the  records  was  the  illegal  entry  at  23rd 
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Street,  but  rather  by  a  chain  of  circumstances  based  each 

upon  facts  which  I  hope  to  prove  by  various  witnesses  that 

the  original  source  and  lead  concerning  the  books  and 

records  of  the  Southern  Maryland  Trust  Company,  and  all 

these  other  banking  institutions  which  I  have  named,  was 

found  at  the  time  of  the  illegal  search  and  seizure,  as  it  is 

claimed  bv  us  to  have  been. 

* 

“I  will  admit  that  there  were  numerous  witnesses  before 
the  grand  jury,  but  on  the  subject  of  the  prima  facie  case 
and  the  constituent  elements  of  the  crime  charged  I  offer 
to  show  that  the  necessary  elements  of  that  crime  depended, 
so  far  as  the  establishment  before  the  grand  jury  was  con¬ 
cerned,  upon  evidence  coming  from  the  original  source  at 


23rd  Street.” 

222  On  cross-examination  the  witness  testified  that  a 
ladv  and  gentleman  did  testifv  that  thev  could  not 
procure  the  ledger  sheets  of  the  account  of  G.  Bryan  Pitts 
in  the  Southern  Maryland  Trust  Company;  that  he  does  not 
know  whether  the  cards  witness  referred  to  were  old  cards 
or  current  cards. 


Thereupon  counsel  for  the  defendants  offered  in  evi¬ 
dence  in  support  of  the  15th  plea  in  abatement  photostatic 
copy  of  the  commission  of  Mr.  Newton  Dodds  from  the 
Department  of  Justice,  dated  April  5,  1930,  which  was 
marked  “Defendants’  Exhibit  No.  12.” 


223  Thereupon,  further  to  maintain  the  issues  on  their 
part  joined,  the  defendants  called  as  a  witness  one 
Henry  W.  Sj/frig,  who,  in  substance,  testified  that  he 
occupies  an  office  in  the  Denrik  Building,  1010  Vermont 
Avenue  Northwest,  Washington,  D.  C.,  which  is  occupied 
by  himself;  that  adjoining  his  office  is  one  with  which  he 
has  an  office  arrangement  as  to  answering  the  telephone, 
said  office  being  occupied  by  a  Mrs.  Lee  who  runs  a  short¬ 
hand  reporting  business;  that  he  occasionally  reports  some 
hearings  for  her:  that  whenever  she  asks  him  to  report 
them  he  does  so  unless  his  legal  or  other  duties  conflict; 
that  during  the  last  few  years  he  has  done  shorthand  re¬ 
porting  on  more  than  40  times,  and  less  than  400  times,  the 
number  he  could  not  tell  exactly;  that  he  went  to  a  short¬ 
hand  reporting  school  in  1915,  the  name  of  which  school  he 
has  forgotten;  that  he  studied  it  at  high  school  and  later 
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became  qualified  as  a  shorthand  reporter ;  that  he  has  done 
court  reporting  occasionally,  but  not  in  the  courts  of  the 
District  of  Columbia;  that  it  is  not  necessary  to  keep  in 
practice;  that  one  does  not  necessarily  have  tojkeep  in  prac¬ 
tice  to  take  notes  quickly;  that  he  would  nojt  necessarily 
say  that  a  court  reporter  would  not  have  to  b:e  pretty  well 
qualified  to  do  experienced  reporting;  that  there  have  been 
times  in  witness’  business  experience  that  he  h|as  done  none 
of  that  work  for  as  much  as  four  or  five  years: 

The  witness  further  testified  that  he  made  stenographic 
notes  of  some  of  the  testimony  of  witnesses  before  the 
Grand  Jury  in  April,  of  most  of  the  testimony  of  each  wit¬ 
ness,  he  thinks;  that  he  was  in  the  'Grand  Jury 
224  room  at  the  time  evidence  was  being  submitted  on 
which  this  indictment  was  subsequently  founded; 
that  he  was  employed  by  the  Department  of  Justice  as 
special  assistant  to  the  Attorney  General  tb  assist  Mr. 
Dodds  in  the  prosecution  of  this  case;  that  he  inferred  from 
what  Mr.  Dodds  said  that  Mr.  Dodds  needed  | witness’  as¬ 
sistance  in  the  presentation  of  the  evidence ;  before  that 
Grand  Jury,  but  Mr.  Dodds  did  not  sav  so;  that  he  and  Mr. 
Dodds  discussed  the  case  and  Mr.  Dodds  gave  witness  an 
idea  of  what  Mr.  Dodds  wanted  him  to  do ;  tliajt  Mr.  Dodds 
told  him  he  wanted  witness  to  assist  in  the  prosecution  of 
the  case;  and  that  for  Mr.  Dodds’  convenience  he  wanted 
witness  to  take  down  stenographic-ally  some  of  the  evidence 
that  the  witnesses  would  give  concerning  which  |  witness  and 
Dodds  had  previously  talked  the  matter  over.  ! 

The  witness  further  testified  that  he  is  an  attorney  at  law 
and  is  capable  of  acting  as  a  shorthand  report-1;  that  when 
he  appeared  before  the  Grand  Jury  he  did  so  as  a  lawyer. 

Thereupon  the  witness  was  asked  the  following  question: 

“Q.  In  how  many  cases  in  the  courts  of  record  in  the 
District  of  Columbia  have  you  been  since  you  were  ad¬ 
mitted  to  the  Bar?”  j 

To  which  question  counsel  for  the  Government  objected, 
which  objection  was  sustained  by  the  Court,  to  which  action 
of  the  Court  in  sustaining  said  objection  couiisel  for  the 
defendants  then  and  there  noted  an  exceptionj,  which  ex¬ 
ception  was  then  and  there  duly  noted  in  the  j  minutes  of 
the  Court.  I 


15S 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


The  witness  further  testified  that  he  turned  his  shorthand 
notes  that  he  took  before  the  Grand  Jurv  over  to 

225  Mr.  Dodds  sometime  in  April,  1930;  that  he  tran¬ 
scribed  the  notes  on  a  typewriter  and  gave  the 

transcript  to  Mr.  Dodds  together  with  the  original  notes; 
that  he  is  not  now  actively  aiding  in  the  prosecution  of  this 
case;  that  he  is  not  at  the  present  time  under  retainer  now 
from  the  Department  of  Justice;  that  his  retainer  ceased 
sometime  during  the  latter  part  of  April,  sometime  after 
this  indictment  was  returned;  that  he  did  not  consider  his 
connection  terminated  as  soon  as  he  had  transcribed  these 
notes  and  delivered  them  to  Mr.  Dodds;  that  thereafter  he 
and  Mr.  Dodds  conferred  about  the  testimony,  what  the  wit¬ 
nesses  had  said,  and  exchanged  views;  that  outside  of  that 
witness  had  no  further  connection  with  the  ease. 

The  witness  further  testified  that  the  Grand  Jurv  started 

* 

to  take  testimony  in  this  case  on  the  7th  of  April;  that  three 

or  four  davs  before  that  he  discussed  the  matter  for  the 
* 

first  time;  that  witness  did  not  confer  with  anv  of  the  wit- 
nesses;  that  he  conferred  with  Mr.  Malone;  that  he  thinks 
the  record  shows  the  extent  of  the  aid  he  rendered. 

The  witness  further  testified  that  he  was  compensated  by 
check  of  the  Department  of  Justice,  and  that  he  was  paid 
sometime  around  the  middle  of  May,  perhaps  three  or  four 
weeks  after  he  delivered  the  transcript;  that  he  did  not 
keep  a  copy  of  the  transcript ;  that  the  period  of  time 
covered  by  his  compensation  was  something  like  16,  17  or 
18  days;  that  that  was  the  extent  of  the  period  of  time  for 
which  he  was  paid. 

The  witness  further  testified  that  he  rendered  a  bill;  that 
he  does  not  think  he  has  a  copy  of  it;  that  the  amount  of 
it  was  something  like  $340;  that  it  was  $20  a  day,  for 

226  aiding  in  the  prosecution  of  this  case. 


On  cross-examination  the  witness  testified  that  his  first 
consultation  concerning  the  matter  of  assisting  Mr.  Dodds 
in  the  Grand  Jury  was  not  with  Mr.  Dodds  but  was  with 
Mr.  Lobel;  that  in  the  first  discussion  of  the  matter  with 
the  Dodds  Mr.  Dodds  explained  to  witness  that  he  wanted 
a  lawver  who  was  skilled  in  shorthand,  in  order  to  take 
such  notes  as  Dodds  should  direct,  as  to  the  testimony  of 
witnesses  and  that  Dodds  also  wanted  someone  who  would 
examine  the  witnesses  as  they  came  in,  as  to  all  preliminary 
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questions  in  order  that  Dodds  could  find  his  j  place  in  his 
working  papers  and  be  prepared  to  ask  the  witnesses  tech¬ 
nical  questions  when  they  were  asked;  that  Mr.  Dodds 
asked  him  concerning  his  qualifications  in  shorthand  and 
his  willingness  to  assist  in  the  examination  of  witnesses  in 
the  respect  mentioned. 

The  witness  further  testified  that  he  used  his  discretion 
as  to  what  to  put  in  the  record,  in  view  of  his  knowledge 
of  what  was  wanted  and  the  previous  discussions  regard¬ 
ing  the  testimony  to  he  adduced,  and  he  governed  himself 
accordingly;  that  his  transcript  was  not  intended  as  a  ver¬ 
batim  transcript  ;  and  that  was  by  agreement  between  Mr. 
Dodds  and  witness  before  they  went  in;  that  each  night 
during  the  progress  of  the  case  before  the  Grand  Jury  wit¬ 
ness  and  Mr.  Dodds  discussed  the  testimony!  in  order  to 
arrive  at  a  decision  as  to  just  what  they  had  accomplished 
that  day  and  in  deciding  what  matters  they  stjill  wished  to 
present  to  the  Grand  Jury. 

The  witness  further  testified  that  he  has  been  a  Member 

i 

of  the  Bar  since  1918  and  has  been  in  active  practice 
227  since  1925. 

On  redirect  examination  witness  testified  jdiat  he  first 
talked  to  Mr.  Dodds  about  this  case  the  previous  week. 

The  witness  further  testified  that  there  was  ijio  particular 
rush  about  getting  out  the  transcript  of  his  notes;  that  he 
would  not  transcribe  it  each  day;  that  he  wrote  down  the 
questions  he  himself  was  asking  the  witnesses;!  that  he  per¬ 
sonally  interrogated  each  witness  who  was  dalled  before 
the  Grand  Jury. 


Thereupon  counsel  for  the  defendants  offj \cor  in  evi¬ 
dence  the  Commission  of  Mr.  Syfrig  from  the | Department 

of  Justice,  which  was  marked  Defendant’s  Exhibit  Xo.  13. 

| 

Thereupon  counsel  for  the  defendants  I  offered,  and 
228  there  was  received,  in  evidence,  what  was  agreed  to 
be  a  copy  of  the  appointment,  or  commission,  of  Mr. 
Nugent  Dodds,  Special  Assistant  Attorney  Gelneral,  dated 
April  2, 1929,  under  which  he  was  functioning  iii  New  York, 
in  Januarv,  1930,  which  was  marked  Defendants’  Exhibit 
No.  14.  ‘  | 

At  this  point  it  was  stipulated  between  counsel  for  the 
respective  parties  that  Mr.  Louis  Loebl  and!  Mr.  Aaron 
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Jacobson  appeared  before  the  grand  jury  which  returned 
the  indictment  in  this  case.  It  was  further  stipulated  that 
the  investigation  before  the  grand  jury  in  New  York,  which 
has  been  referred  to  as  having  been  under  way  at  the  time 
the  episode  on  the  23rd  Street  took  place,  was  not  con¬ 
cluded  by  the  Government,  and  that  the  term  of  the  grand 
jury  expired. 

This  is  the  substance  of  all  of  the  testimony  offered  in 
support  of  the  pleas  in  abatement  on  behalf  of  the  De¬ 
fendants. 

"Whereupon  the  Governmenot  moved  the  Court  to  direct 
the  jury  to  return  a  verdict  in  favor  of  the  Government, 
that  is,  a  directed  finding  of  fact  in  favor  of  the  United 
States,  which  motion  was  granted,  to  which  action  of  the 
Court  in  granting  said  motion,  counsel  for  the  Defendant 
then  and  there  excepted,  which  exception  was  then  and 
there  duly  noted  upon  the  minutes  of  the  Court. 

Thereupon  the  Court  directed  the  jury  to  render  a  find¬ 
ing  of  fact  in  favor  of  the  Government  upon  each  one  of 
these  pleas  in  abatement,  to  which  action  of  the  Court  coun¬ 
sel  for  the  defendants  excepted,  which  exception  was 
229  then  and  there  duly  noted  upon  the  minutes  of  the 
Court. 

Thereupon  the  jury,  in  pursuance  of  said  direction,  on 
the  issues  made  on  each  of  the  said  pleas  in  abatement, 
found,  by  direction  of  the  Court,  in  favor  of  the  United 


230  Be  it  remembered,  that  this  cause  thereafter,  and 
on,  to  wit,  the  24-th  day  of  November,  1930,  came  on 
for  trial  in  Criminal  Court  No.  2  before  Mr.  Justice  Hitz, 
upon  the  issue  made  by  the  plea  of  the  defendants  of  not 
guilty  to  the  indictment  returned  herein.  Whereupon  the 
Court  proceeded  to  permit  counsel  for  the  Government  and 
the  defendants  to  examine  prospective  jurors  on  their  voir 
dire,  who  were  summoned  for  such  purpose. 

Whereupon  one  Philip  A.  Simpson  was  called  as  a  pro¬ 
spective  juror  and  examined  on  his  voir  dire,  stating,  in 
substance,  as  follows:  that  he  is  secretary  of  a  food  dis¬ 
tributing  corporation  which  was  organized  about  six 
months  ago;  that  Mr.  Horning,  one  of  counsel  for  the 
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defendants,  served  as  counsel  for  friends  of  Mr.  Simpson, 
but  he  does  not  think  that  fact  would  affect  him  in  his 
deliberations  as  a  juror  in  this  case;  that  several  years 
a  no  his  sister-in-law  asked  information  w  hell  her  it  was  a 

°  I 

safe  investment  to  go  into  the  Smith  Compajiy;  that  with¬ 
out  detailing  this  conversation  with  his  sifter,  he  could 
sit  as  a  juror  in  this  case,  and  arrive  at  a  verdict  solely 
upon  the  evidence  obtained  from  the  witness  island  and  tin* 
law  as  given  by  the  judge. 

On  cross-examination  the  prospective  .juror  testified  that 
no  member  of  his  familv  is  the  owner  of  any  securities  in 
the  Smith  Company  to  his  knowledge,  and  liave  not  been 
at  any  time;  that  he  does  not  know  anybody  connected 
with  the  Department  of  Justice;  that  he  knows  Mr.  Rover; 
that  it  has  been  quite  a  long  time  since  he  talked  to  him; 
that  the  nature  of  the  acquaintance  was  membership  in 
the  same  fraternal  organization;  that  that  would  not 
231  tend  somewhat  to  embarrass  him  in  bringing  in  a 
verdict  contrary  to  the  request  of  his  assistant 
(Rover’s)  but  it  may  have  some  bearing  qn  it;  that  in 
determining  the  weight  of  the  evidence  it  wcjmld  not  have 
any  bearing  on  it,  but  he  supposes  taking  it  as  a  whole 
most  of  us — would  affect  us:  that  it  probably  might  have 
some  bearing. 

Thereupon  counsel  for  the  defendants  challenged  the 
juror  for  cause,  but  the  Court  denied  the  challenge. 

Thereupon  the  prospective  juror  further  stated  that  if 
Mr.  Rover  should  come  in  and  sit  at  the  table  and  par¬ 
ticipate  in  the  presentation  of  this  case  he  docs  not  believe 
it  would  embarrass  him  a  little  to  bring  in  a  verdict  con¬ 
trary  to  Ids  request;  that  he  lets  his  conscience  guide  him; 
that  while  his  conscience  was  guiding  him  j  he  would  he 
conscious  of  the  fact  that  lie  knew  Mr.  Rover;  and  his 
acquaintance  with  Mr.  Rover  would  probably  Ibe  one  of  the 
things  he  would  liave  in  his  mind;  that  he  Could  not  say 
positively  it  would,  but  probably  it  might,  jand  it  might 
not;  that  he  has  read  the  newspapers  concerning  the  case 
slightly;  that  irrespective  of  anything  he  ha js  read  in  the 
papers,  he  has  learned  here  in  the  case  that |  Mr.  Rover’s 
office,  through  his  assistant,  Mr.  Burkinshaijv,  is  partici- 
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pating  in  the  prosecution  of  this  case;  that  until  evidence 
was  presented  to  remove  it  there  would  be  some  slight  bias 
on  his  part  in  favor  of  Mr.  Rover’s  office,  in  favor  of  the 
contention  they  are  making;  that  lie  would  have  this 
opinion,  or  this  slight  bias,  until  evidence  removed  it. 

Thereupon  the  prospective  juror  was  asked  the  following 
question : 

232  “Q.  Haven’t  you  a  slight  bias  now,  this  same 

slight  bias  that  you  said  would  persist  until  evi¬ 
dence  removed  it?  A.  Yes.” 


Thereupon  counsel  for  the  defendants  challenged  the 
juror  for  cause,  but  the  Court  denied  the  challenge. 

Thereupon  the  prospective  juror  further  stated  that  this 
bias  would  naturally  be  with  regard  to  the  guilt  or  inno- 
ence  of  the  defendatns. 

Thereupon  the  following  occurred: 

“Q.  So  that  at  the  moment  you  have  a  bias,  you  have  an 
opinion,  as  to  the  guilt  or  innocence  of  these  defendants; 
isn’t  that  so?  A.  Well - 

“Q.  Not  whether  it  is  a  slight  one,  or  a  big  one,  or  how 
much  evidence  it  would  take  to  remove  it,  you  have  some 
bias,  haven’t  you?  A.  Based  on  the  facts  you  have  been 
talking  about  I  suppose  the  bias  is  there. 

“Q.  Don’t  you  know  that  it  is  there?  Honestly,  isn’t 
it  there?  A.  I  could  not  sav  honestly  it  was  there. 

“Q.  You  do  not  say  that  it  is  not  there? 

“The  Court:  I  am  not  going  to  let  this  go  any  further, 
Mr.  Raichle.  You  are  asking  the  same  question  in  differ¬ 
ent  forms  several  times. 

“Mr.  Raichle:  We  challenge  the  juror  for  cause. 

“The  Court:  I  deny  your  challenge. 

“Mr.  Raichle:  Exception.” 

233  On  the  26th  day  of  November,  1930,  after  a  number 
of  prospective  jurors  had  been  examined  on  their 
voir  dire  there  were  eleven  jurors  in  the  box  who  had  not 
been  excused  from  service  at  a  time  when  one  Fred  K. 
Schultz  was  called  as  a  prospective  juror  and  examined  on 
his  voir  dire  in  the  presence  of  the  said  eleven  jurors  as  to 
his  qualifications:  that  on  the  examination  of  Ihe  said  juror 
in  chief  by  Mr.  Dodds,  Assistant  Attorney  General  for  the 
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United  States,  acting-  on  behalf  of  the  Government  in  this 
case,  the  said  Schultz  testified  that  he  was  not  acquainted 
with  any  of  the  defendants  named  in  the  indictment  herein. 

Whereupon,  the  said  juror  was  asked  the  following  ques¬ 
tions  and  gave  the  following  answers: 

“Q.  Do  you  know  of  any  reason,  sir,  whyjyou  could  not 
sit  on  this  jury  as  a  fair,  impartial  and  unbiased  juror? 
A.  I  do  not  fell  as  though  I  would  be  able  tjo  give  a  deci¬ 
sion  that  would  be  benefiting.  I  feel  that  way  in  my  mind, 
from  what  I  have  read  of  the  ease. 

“Q.  Have  you  formed  such  an  opinion  concerning  the 
guilt  or  innocence  of  the  accused  as  would  take  evidence  to 
remove,  in  your  mind?  A.  Have  I  done  whalt? 

“Q.  I  say,  have  you  formed  such  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused  persons  as  would  take  evi¬ 
dence  to  remove  from  your  mind?  A.  As  tp  the  guilt  of 
the  people? 

“Q.  The  guilt  or  innocence  of  them.  A.  I  feel  as  though 
they  were  guilty,  myself.” 

Whereupon  counsel  for  the  defendants  mo\fed  to  dismiss 
the  entire  panel  of  jurors  then  in  the  I  box  and  who 
234  were  present  when  the  testimony  was  given  by  the 
said  juror  as  aforesaid,  on  the  grounds  that  such 
statement  in  the  presence  of  the  members  of  t^ie  jury  in  the 
box  were  highly  detrimental  to  the  rights  of  the  defendants, 
and  that  the  present  proceedings  should  abate  and  the  case 
go  over  until  another  venire  could  be  summoned.  After 
arguments  before  the  Court,  the  Court  overruled  said 
motion,  to  which  action  of  the  Court  counsel  for  the  de¬ 
fendants  excepted,  which  exception  was  then  and  there  duly 
noted  upon  the  minutes  of  the  court. 

Thereupon  the  Court,  notwithstanding  the  exception  of 
the  defendants  as  aforesaid,  made  the  following  statement 
1o  the  jurors  then  in  the  box: 

“The  Court:  Now,  ladies  and  gentlemen  (addressing  the 
jurors  in  the  box) :  While  this  matter  is  fresh  in  our  minds 
T  want  to  charge  you  to  disregard  what  that  gentleman  said 
the  other  day  in  the  box,  Mr.  Schultz,  I  thinkf  his  name  is. 
He  was  asked  whether  or  not  he  had  an  opinion;  and  in¬ 
stead  of  satisfying  himself  by  saying  that  hej  did  have,  he 
went  forward  and  stated  what  his  opinion  was.  That  was 
not  asked  him. 
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“Of  course,  you  are  here  to  decide  upon  your  own  opin¬ 
ion  and  your  own  judgment,  and  only  then  after  you  have 
heard  the  evidence  and  not  before,  nor  to  make  up  your 
opinion  or  judgment  on  anything  you  hear  anybody  else 
say,  or  read  in  the  newspapers,  or  gossips,  but  only  upon 
the  evidence  as  you  hear  it  from  the  stand. 

“Xow,  if  there  is  any  one  among  you  who  feels  that  be¬ 
cause  of  what  that  man  said  in  answer  to  that  ques- 

235  lion  you  can  not  properly  sit  in  this  case  and  proceed 
upon  your  own  opinion  and  your  own  judgment  after 

hearing  the  evidence,  and  not  before,  1  will  be  glad  to  hear 
what  vou  have  got  to  say.” 

"Whereupon,  at  the  conclusion  of  the  statement  to  the  jury 
as  aforesaid,  counsel  for  the  defendants  renewed  their  ob¬ 
jection  to  the  service  of  the  jurors  in  the  box,  in  view  of  the 
remarks  made  by  the  Court  to  the  jury,  upon  the  ground 
that  it  is  impossible  under  circumstances  such  as  existed, 
for  the  Court’s  instruction  to  relieve,  remedy,  or  eradicate 
the  harm  that  had  been  done;  which  motion  was  denied  by 
the  Court,  to  which  action  of  the  Court  in  denying  said 
motion,  counsel  for  the  defendants  then  and  there  excepted, 
which  exception  was  then  and  there  duly  noted  upon  the 
minutes  of  the  court. 

"Whereupon,  and  at  the  conclusion  of  the  examination  of 
the  jurors,  and  after  counsel  for  the  defendants  had  ex¬ 
hausted  their  challenges,  and  the  Court  was  about  to  em¬ 
panel  and  swear  the  jury  for  the  trial  of  the  case,  counsel 
for  the  defendants  renewed  their  motion  prior  to  the  swear¬ 
ing  of  the  jury  that  the  Court  withdraw  a  juror  and  con¬ 
tinue  the  cause  because  of  the  statement  of  the  said  juror 
Schultz  excepted  to  as  hereinbefore  set  out,  which  motion 
was  overruled  by  the  Court,  to  which  action  of  the  Court 
counsel  for  the  defendants  excepted,  which  exception  was 
then  and  there  duly  noted  upon  the  minutes  of  the  court. 

Whereupon  a  jury,  including  among  its  number  nine  of 
the  jurors  who  were  in  the  box  and  present  when  the  said 
juror  Schultz  made  the  statements  hereinbefore  ex- 

236  cepted  to,  was  empaneled  and  sworn  to  try  the  issues 
in  this  case  over  the  objection  of  the  defendants. 

Thereupon  counsel  for  the  Government  made  an  open¬ 
ing  statement  to  the  jury,  and  counsel  for  the  defendants 
reserved  their  opening  statement. 
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Thereupon,  in  order  to  maintain  the  issues  theretofore 
joined,  and  in  support  of  the  indictment,  the  Government 
offered  in  evidence  certified  copies  of  correspondence  of 
the  Chatham  Phenix  National  Bank  and  Trust  Company, 
and  a  certified  copy  of  a  certificate  of  an  amendment  to  the 
certificate  of  incorporation  of  the  F.  H.  Smijth  Company  of 
a  change  in  name  from  the  F.  H.  Smith  Investment  Com¬ 
pany,  which  were,  respectively,  marked  as!  Government’s 
Exhibits  Nos.  1  and  2. 


Thereupon  the  Government  called,  in  support  of  its  said 
indictment,  as  a  witness,  one  Adolph  Wienept,  who,  in  sub¬ 
stance,  testified  that  he  resided  in  Baltimore,  and  was  an 
employee  of  the  Federal  Reserve  Bank.  rlfhe  witness,  in 
response  to  a  subpoena  duces  tecum,  produced  the  follow¬ 


ing  papers:  j 

I 

Papers  of  the  Chatham  Phenix  Trust  cjornpanv  dated 
November  3,  1928,  which  were  duly  marked  as  Govern¬ 
ment’s  Exhibit  No.  21  for  identification. 

Certain  correspondence  of  the  Southern  Maryland  Trust 
Company  for  the  years  1927,  1928  and  1929,  which  were 
marked  respectively,  as  Government’s  Exhibits  22,  23  and 
24,  comprising  in  all  about  900  individual  shjeets. 

i 

i 

On  cross-examination  the  witness  testified  that  he  has 
worked  for  the  Federal  Reserve  Bank  at  Baltimore  11 
years;  that  he  has  produced  approximately  900  col- 
237  lection  letters  of  the  Federal  Reserve  Bank;  that 
he  did  not  file  them  originally  but  pulled  them  out  of 
the  files;  that  lie  knows  exactly  what  they!  represent  be¬ 
cause  lie  handled  that  particular  work. 


Thereupon  the  Government  offered  in  evidence  the  papers 
theretofore  marked  for  identification  as  U.  iS.  Exhibits  21 
to  886,  inclusive,  to  which  objection  was  mide  by  counsel 
for  the  defendants  upon  the  ground  that  no  jbasis  had  been 
laid  for  their  introduction  in  evidence,  and!  that  the  vari¬ 
ous  exhibits  offered  in  evidence  had  not  peen  authenti¬ 
cated  or  sufficiently  authenticated  for  receipt  in  evidence 
at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants  and  granted  to  the  defendants  an  ex- 

^  I 
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ception  to  the  ruling  of  the  Court,  which  exception  was 

then  and  there  duly  noted  in  the  minutes  of  the  Court. 

•/ 

Thereupon,  further  to  maintain  the  issues  on  its  part 
joined,  and  in  support  of  said  indictment,  the  United  States 
produced  one  Gaston  L.  Gehger,  who,  in  substance,  testi¬ 
fied  that  lie  is  employed  as  a  clerk  by  the  Guaranty  Trust 
Company  and  produced,  in  obedience  to  a  subpoena  duces 
tecum,  certain  papers  and  documents  of  the  Guaranty  Trust 
Company:  that  die  produced  a  deposit  slip  to  the  credit  of 
the  Spanish  Antique  Shop,  dated  February  19,  1929,  in  the 
amount  of  $13,500,  which  was  marked  for  identification 
“United  States  Exhibit  Xo.  B-l.” 

The  witness  produced  a  letter  listing  checks  sent  by 
Guaranty  Trust  Company  of  Xew  York  City  to  the  Fed¬ 
eral  Reserve  Bank  of  Xew  York  which  was  marked  Govern¬ 
ment  Exhibit  for  identification  Xo.  B-157. 

The  witness  further  testified  that  he  was  the  Clerk 

238  of  the  Guaranty  Trust  Company;  that  said  paper 
came  from  his  office. 

Thereupon  the  Government  offered  in  evidence  the  docu¬ 
ment  heretofore  marked  for  identification  as  Government 
Exhibit  Xo.  B-157,  to  which  objection  was  made  by  counsel 
for  the  defendants  upon  the  ground  that  no  basis  had  been 
laid  for  its  introduction  in  evidence,  and  that  it  had  not 
been  authenticated,  or  sufficiently  authenticated  for  receipt 
in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was 
then  and  there  duly  noted  in  the  minutes  of  the  Court. 

239  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  George  G.  Cczzens,  Jr.,  gen¬ 
eral  ledger  clerk  in  charge  of  the  bookkeeping  department 
of  the  Washington  Savings  Bank,  who  produced  in  re¬ 
sponse  to  a  subpoena  duces  tecum,  the  following  documents: 

Deposit  ticket  of  Washington  Savings  Bank  for  the 
credit  of  kid  ward  X.  Parker  and  Company,  Incorporated, 
dated  September  19,  1928,  in  the  amount  of  $5,000,  which 
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is. 


was  marked  for  indent] fication  “United  States  Exhibit 

I 

I 


>9  >  ’ 


Deposit  ticket  of  Washington  Savings  Bgnk  for  the  ac¬ 
count  of  Edward  N.  Parker  and  Company, |  Incorporated, 
dated  December  20,  1928,  in  the  amount  of  ^3,179.1 9,  which 
was  marked  for  identification  “U.  S.  Exhibit  B-3.” 

j 

Thereupon  the  Government  offered  in  j  evidence  the 
papers  theretofore  marked  for  identification  as  U.  S.  Ex¬ 
hibits  Nos.  2  and  3,  to  which  objection  was  made  by  counsel 
for  the  defendants  upon  the  ground  that  no  basis  had  been 
laid  for  its  introduction  in  evidence,  and  that  it  had  not 
been  authenticated,  or  sufficiently  authenticated  for  receipt 
in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  dulv  noted  in  the  minutes  of  the  Court. 


Thereupon,  further  to  maintain  the  issues  on  its  part 
joined,  and  in  support  of  said  indictment,  the  United  States 
produced  one  George  M.  Rowzee,  who,  in  substance,  testi¬ 
fied  that  he  is  the  head  bookkeeper  bf  the  Federal 
240  American  National  Bank.  The  witness  produced,  in 
response  to  a  subpoena  duces  tecum, |  the  following 
documents : 


Deposit  ticket  of  Federal  American  National  Bank  of 
Washington,  to  the  credit  of  the  International  Mercantile 
Marine  Company,  dated  July  11,  1928,  which  was  marked 
for  identification  “U.  S.  Exhibit  No.  B-4.”  j 
Federal  Reserve  Bank  letter  dated  July  ljl,  1928,  which 
was  marked  for  identification  “U.  S.  Exhibit  No.  B-5.” 


Thereupon,  further  to  maintain  the  issues  on  its  part 
joined,  and  in  support  of  said  indictment,  the  United  States 
produced  one  James  B.  Brooks,  who,  in  substance  testified 
that  he  was  the  head  bookkeeper  of  the  Riggs  National 
Bank  of  Washington,  D.  C.  The  witness  produced,  in  re¬ 
sponse  to  a  subpoena  duces  tecum,  the  following  papers  and 
documents : 


Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton,  to  the  credit  of  Wurdeman  &  Company,  flated  January 
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17,  1928,  in  the  amount  of  $7,082.00,  which  was  marked  for 
identification  “U.  8.  Exhibit  B-6.” 

Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton,  to  the  credit  of  F.  P>.  Keech  Company,  dated  Novem¬ 
ber  10,  1928,  in  the  amount  of  $31,660.12,  which  was  marked 
for  identification  “U.  S.  Exhibit  No.  B-7.” 

Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton,  to  the  credit  of  F.  B.  Keech  Company,  dated  December 
10,  1928,  in  the  amount  of  $34,727.67,  which  was  marked  for 
identification  “IT.  S.  Exhibit  B-8.” 

Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton,  to  the  credit  of  F.  B.  Keech  Company,  dated  December 
17,  1928.  in  the  amount  of  $28,254,  which  was  marked 
241  for  identification  “U.  S.  Exhibit  No.  B-10.” 

Deposit  ticket  of  the  Riggs  National  Bank  of 
Washington,  to  the  credit  of  F.  B.  Keech  Company,  dated 
December  15,  1928,  in  the  amount  of  $29,605,  which  was 
marked  for  identification  “U.  8.  Exhibit  No.  B-ll.” 

Deposit  ticket  of  the  Riggs  National  Bank  of  Washing¬ 
ton,  to  the  credit  of  F.  B.  Keech  Company,  dated 
212  July  31,  1929,  in  the  sum  of  $46,617.89,  which  was 
marked  for  identification  “U.  8.  Exhibit  No.  B-12.” 

Deposit  ticket  of  the  Riggs  National  Bank  of  Washington, 
to  the  credit  of  Wurdeman  &  Company,  dated  February  14, 
1929.  in  the  amount  of  $9,871.58,  which  was  marked  for 
identification  “U.  8.  Exhibit  B-13.” 

Deposit  ticket  of  the  Farmers  &  Mechanics  National  Bank, 
dated  December  7, 1928,  for  the  credit  of  L.  P.  Seibold,  Inc., 
which  was  marked  for  identification  “U.  8.  Exhibit  No. 
B-l  4. ?  ? 

Deposit  ticket  of  the  Riggs  National  Bank  lo  the  credit  of 
Daisy  Wisher,  dated  January  21,  1929,  in  the  amount  of 
$1,576,  which  was  marked  for  identification  “U.  8.  Exhibit 
No.  B-l 5.” 


Savings  account  ledger  sheet  of  the  Riggs  National  Bank 
with  Daisy  Wisher,  which  was  marked  for  identification 
“IT.  8.  Exhibit  B-l 6.” 

Ledger  sheet  of  the  Riggs  National  Bank  in  the  name  of 
Daisy  Wisher,  which  was  marked  for  identification  “U.  8. 
Exhibit  B-17.” 

Ledger  sheet  of  the  F.  II.  Smith  Company  with  the  Riggs 
National  Bank,  which  was  marked  for  identification  “U.  S. 
Exhibit  B-l 8.” 
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Ledger  sheet  of  the  Mutual  Life  Insurance  Company  of 
New  York,  covering  period  from  June  9,  through  June  30, 
1928,  which  was  marked  for  identification  “jU.  S.  Exhibit 

B-l  o’.  ’  ’  I 

Ledger  sheet  of  Mutual  Life  Insurance  Company  of  New 
York,  covering  period  from  June  12  through  June  29,  1929, 
which  was  marked  for  identification  “U.  X.  Exhibit  B-20J’ 
Bookkeeper's  journal  sheet  of  the  Riiggs  National 

243  Bank,  which  was  marked  for  identification  “IT.  S. 

Exhibit  No.  B-21.”  j 

Transit  letter  from  Riggs  National  Bank  to  Federal  Re¬ 
serve  Bank  of  Richmond,  dated  June  17,  1929,  which  was 
marked  for  identification  “IT.  S.  Exhibit  No.  iB-22.” 

Transit  letter  from  Riggs  National  Bank  to  Federal  Re¬ 
serve  Bank  of  Baltimore,  dated  July  21,  1929,  which  was 
marked  for  identification  “U.  S.  Exhibit  No.|B-23.” 

Transit  letter  from  Riggs  National  Bank  tb  Federal  Re¬ 
serve  Bank  of  Baltimore,  dated  January  21, 19129,  which  was 
marked  for  identification  “U.  S.  Exhibit  B-2j.” 

Transit  letter  from  Riggs  National  Bank  to  Federal  Re- 
serve  Bank  of  Baltimore,  dated  February  14.  1929,  which 
was  marked  for  identification  “IT.  S.  Exhibit  |B-25.?’ 

Transit  letter  from  Riggs  National  Bank  to  Federal  Re¬ 
serve  Bank  of  Baltimore,  dated  December  10,  1928,  which 
was  marked  for  identification  “F.  X.  Exhibit  |B-26.” 

Transit  letter  from  Riggs  National  Bank  t<j>  Federal  Re¬ 
serve  Bank  of  Baltimore,  dated  December  8j,  1928,  which 
was  marked  for  identification  “IT.  X.  Exhibit  B-27.” 

Transit  letter  from  Riggs  National  Bank  tb  Federal  Re¬ 
serve  Bank  of  Baltimore,  dated  December  28,  1928,  which 
was  marked  for  identification  “I*.  X.  Exhibit  I>-28.'’ 

Transit  letter  from  Riggs  National  Bank  dated  January 
18,  1927,  which  was  marked  for  identification  “IT.  S.  Ex¬ 
hibit  B-29.”  ! 

Transit  letter  from  Riggs  National  Bank  dated  Decem¬ 
ber  15,  1928,  which  was  marked  for  identification  “U.  S. 
Exhibit  B-30.”  | 

244  Group  of  transit  letters  which  was  collectively 
marked  for  identification  “U.  S.  Exhibit  B-31.” 

Transit  letter  from  Riggs  National  Bank,j  dated  April 
18,  1929,  to  the  First  National  Bank  of  Baltimore,  Md., 
which  was  marked  for  identification  “IT.  S.  Exhibit  B-32.” 
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Record  of  drafts  drawn  on  the  National  City  Bank  of 
New  York,  which  was  marked  for  identification  “U.  S.  Ex¬ 
hibit  B-33.’’ 

Deposit  ticket  of  the  Mutual  Life  Insurance  Company  of 
New  York  dated  June  Hi.  1028.  which  was  marked  for  identi¬ 
fication  “U.  S.  Cxhibit  B-34.  ’  ’ 

Deposit  ticket  of  Mutual  Life  Insurance  Company  of 
New  York,  dated  June  17,  1020,  which  was  marked  for 
identification  “U.  S.  Exhibit  B-35.” 

Cashier's  check  register  for  the  period  July  22,  1026 
through  Febritary  28, 1020,  which  was  marked  for  identifica¬ 
tion  “17.  S.  Exhibit  B-36,”  dealing  particularly  with  item 
dated  November  14,  1028,  AA\  AY.  Ross,  $25,000. 

Draft  on  National  City  Bank  of  New  York,  dated  Novem¬ 
ber  15, 1028,  in  the  sum  of  $106,000,  payable  to  W.  W.  Ross, 
which  was  marked  for  identification  “U.  S.  Exhibit  B-37.” 

Cashier’s  check  dated  November  14,  1028,  to  the  order  of 
W.  AY.  Ross,  in  the  sum  of  $25,000,  which  was  marked  “U. 
S.  Exhibit  B-3S.” 

Application  for  New  York  draft  dated  November  15, 1028, 
to  the  order  of  AY.  AY.  Ross,  in  the  sum  of  $-06,000,  which 
was  marked  for  identification  “IT.  S.  Exhibit  B-39.” 

Application  for  purchase  of  cashier’s  check  in  the  sum 
of  $25,000,  to  the  order  of  AAr.  AY.  Ross,  dated  Novem- 
245  her  14,  1028,  which  was  marked  for  identification 
“U.  S.  Exhibit  B-40.” 


Thereupon,  further  to  maintain  the  issues  on  its  part 
joined  and  in  support  of  said  indictment,  the  United  States 
produced  one  Samuel  W.  Miller,  Assistant  Treasurer  of  the 
Union  Trust  Company,  AYashington,  D.  C.,  who  produced  in 
response  to  a  subpoena  duces  tecum  the  following  docu¬ 
ments  : 

Deposit  ticket  of  Union  Trust  Company  for  credit  of 
Daniel  AA7.  CUDonoghue,  dated  April  18,  1920,  in  the  amount 
of  $59,733.24.  which  was  marked  for  identification  “U.  S. 
Exhibit  B-41.” 

Deposit  ticket  of  the  Riggs  National  Bank  for  t lie  credit 
of  Union  Trust  Company,  dated  April  19,  1929,  in  the 
amount  of  $59,733.24,  which  was  marked  for  identification 
“U.  S.  Exhibit  B-42.” 
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Thereupon,  further  to  maintain  the  issued  on  its  part 
joined  and  in  support  of  said  indictment,  the  United  States 
produced  one  H.  J.  Donoghue,  assistant  cashicjr  of  the  Fed¬ 
eral  American  National  Bank,  who  produced  ih  response  to 
a  subpoena  duces  tecum,  the  following  documents: 

Sixteen  Merchants  Bank  &  Trust  Company  (ledger  sheets 
of  F.  H.  Smith  Company,  which  were  collectively  marked 
for  identification  “U.  S.  Exhibit  B-43.”  i 

Treasurer’s  check  of  Chatham  Phoenix  National  Bank, 
dated  November  13,  1928,  to  the  order  of  W.j  W.  Ross,  in 
the  amount  of  $25,000,  which  was  marked  for  identification 
“U.  S.  Exhibit  B-44.”  | 

Treasurer’s  check  of  Chatham  Phoenix  National  Bank, 
dated  January  28,  1929,  to  the  order  of  Evelyn  F. 

246  Wiles,  in  the  amount  of  $3,405,  which  wais  marked  for 
identification  “U.  S.  Exhibit  B-45.” 

Treasurer’s  check  dated  November  10,  1927,!  to  the  order 
of  E.  G.  Feldman  in  the  sum  of  $16,000,  which:  was  marked 
for  identification  “U.  S.  Exhibit  B-46.” 

Treasurer’s  check  of  Chatham  Phoenix  National  Bank, 
dated  July  20,  1928,  to  the  order  of  E.  F.  ^Viles,  in  the 
sum  of  $2,575,  which  was  marked  for  identification  “U.  S. 
Exhibit  B-47.” 

Treasurer’s  check  of  Merchants  Bank  &  Trujst  Company, 
dated  November  12, 1928,  in  amount  of  $12,500,!  to  the  order 
A.  B.  Shuck,  which  was  marked  for  identification  “U.  S. 
Exhibit  B-48.”  j 

Treasurer’s  check  dated  August  23,  1928,  payable  to  the 
order  of  Suburban  Title  &  Investment  Ineorpora- 

247  tion,  in  the  sum  of  $31,416.11,  which  was  marked  for 

identification  “U.  S.  Exhibit  B-49.”  ! 

Treasurer’s  check  dated  July  26,  1928,  to  the  order  of 
E.  F.  Feldman,  in  the  amount  of  $15,000,  which!  was  marked 
for  identification  “U.  S.  Exhibit  B-50.”  ! 

Treasurer’s  check  of  Merchants  Bank  &  Trust  Company, 
dated  March  20,  1928,  to  the  order  of  A.  M.  $>haw,  in  the 
amount  of  $9,000,  which  was  marked  for  identification  “U. 
S.  Exhibit  B-51.”  ; 

Chatham  Phoenix  National  Bank  record  ofi  treasurer’s 
checks,  consisting  of  forty  sheets,  which  was  marked  “U. 
S.  Exhibit  B-52.” 
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Record  of  checks  drawn  on  Chatham  &  Phoenix  National 
Bank  &  Trust  Company  of  New  York  City,  covering  checks 
issued,  from  9800  to  9899,  which  was  marked  for  identifica¬ 


tion  “U.  S.  Exhibit  B-53.” 

Draft  drawn  on  Chatham  &  Phoenix  National  Bank,  dated 
July  20,  1928,  payable  to  the  Murray  Hill  Trust  Company 
in  the  sum  of  $30,625,  which  was  marked  for  identification 


“U.  S.  Exhibit  B-54.” 

Deposit  slip  for  the  credit  of  C.  Elbert  Anadale,  special, 
dated  August  20,  1928,  in  the  sum  of  $12,500,  which  was 
marked  for  identification  “U.  S.  Exhibit  B-55.” 

Deposit  slip  for  credit  of  F.  H.  Smith  Company,  dated 
July  20,  1928,  in  the  sum  of  $33,200,  which  was  marked  for 
identification  “U.  S.  Exhibit  B-56.” 

Copy  of  cash  letter  dated  July  20,  1928,  forwarded  to  the 
National  Metropolitan  Bank  of  Washington,  D.  C.,  which 
was  marked  for  identification  “U.  S.  Exhibit  B-57.” 
248  Merchants  Bank  &  Trust  Company  records  of  the 
bookkeeper’s  journal  sheets  from  December,  1927, 
to  December.  1929,  which  were  collectively  marked  for  iden¬ 
tification  “U.  S.  Exhibit  B-58.” 


Thereupon,  further  to  maintain  the  issues  on  its  part 
joined  and  in  support  of  said  indictment,  the  United  States 
produced  one  L.  R.  Arthur,  who,  in  substance,  testified 
that  he  was  connected  with  the  Liberty  Bank  of  Buffalo, 
and  in  response  to  a  subpoena  duces  tecum,  produced  letter 
from  the  Federal  Reserve  Bank  of  Buffalo  to  the  Liberty 
Bank  of  Buffalo,  dated  October  30,  1930,  which  was  marked 
for  identification  “l  .  S.  Exhibit  B-59”:  that  the  original 
of  said  letter  was  destroyed  and  the  copy  thereof  marked 
as  “U.  S.  Exhibit  B-59”  for  identification  was  a  copy  fur¬ 
nished  by  the  Federal  Reserve  Bank  of  Buffalo;  that  it 
was  the  custom  of  the  bank  to  retain  such  records  for  a 
period  of  six  months  only,  whereupon  they  were  destroyed. 


Upon  cross-examination  the  witness  testified  in  substance 
that  records' of  this  character  were  destroyed  because  of 
the  space  required  in  which  to  store  them,  and  that  they 
have  a  different  time  limit  for  the  destruction  of  different 
kinds  of  records. 

The  witness  further  testified  that  the  ledger  sheet 
of  the  account  of  F.  If.  Smith  Company  in  the  Lib- 
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erty  Bank  of  Buffalo  is  the  original  ledger  sheet  dealing 
with  that  account,  and  that  he  so  determines  iit  because  he 
has  examined  the  deposit  slips  he  sent  down  jat  the  same 
time  he  sent  the  original  ledger  sheet  of  the  jF.  H.  Smith 
Company  account.  | 

On  cross-examination  the  witness  testified  that  the  mat¬ 
ters  sent  down  in  response  to  subpoena  was  wjorked  up  by 
an  assistant  of  his  who  died  in  June;  that  they  followed 
the  subpoena  and  if  the  subpoena  said  “origjinals”  they 
gave  them  originals  and  this  (deposit  slips)  is  an  original 
and  this  (ledger  sheet)  will  also  be  an  original ;  that  he 
believed  it  to  be  the  original  yesterday  from  the  appear¬ 
ance  of  it  but  now  with  the  deposit  slips  he  s^ys  it  is  the 
original. 

Thereupon  the  Government  offered  in  evidence  the  ledger 
sheet  of  the  account  of  the  F.  H.  Smith  Company  which 
was  marked  Government  Kxhibit  Xo.  B-159,  tp  which  ob¬ 
jection  was  made  by  counsel  for  the  defendants  upon  the 
ground  that  no  basis  had  been  laid  for  its  introduction 
in  evidence,  that  it  had  not  been  authenticated  or  suffi¬ 
ciently  authenticated  for  receipt  in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objectioii  of  the  de¬ 
fendant  and  granted  to  the  defendant  an  exception  to  the 
ruling  of  the  Court,  which  exception  was  then  and  there 
duly  noted  in  the  minutes  of  the  Court. 


250  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Allen  MacCullen,  \vjho,  in  sub¬ 
stance,  testified  that  he  is  Secretary  of  the  Southern  Mary¬ 
land  Trust  Company.  The  witness  produced  in  response 
to  a  subpoena  duces  tecum,  the  following  documents  and 
papers :  j 

Cashier’s  check  drawn  on  the  Commercial  National  Bank, 
dated  November  15, 1928,  payable  to  W.  W.  Ross,  Attorney, 
in  amount  of  $50,000,  which  was  marked  “U.  |S.  Exhibit 
B-60”  for  identification. 

I 

Southern  Maryland  Trust  Company  records]  of  drafts 
drawn  on  the  Commercial  National  Bank  from  No.  9,950 
to  No.  10,049,  which  was  marked  "U.  S.  Exhibit] B-61”  for 
identification.  ! 


« 
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Page  taken  from  the  journal  ledger  of  the  Southern 
Maryland  Trust  Company  for  the  Commercial  National 
Bank  account  from  November  9,  1928,  to  December  5,  1928, 
which  was  marked  “U.  S.  Exhibit  B-62”  for  identification. 

The  following  incoming  letters  from  the  Federal  Re¬ 
serve  Bank  of  Baltimore,  Maryland,  of  the  dates  mentioned 
below,  which  were  marked  as  “U.  S.  Exhibits”  for  identifi¬ 
cation  as  indicated  below: 


Date. 


I’.  S.  Exhibit 
for  i<l(‘iit  ilirntion. 


April  11,  1929 . 

January  18,  1929 . 

January  22,  1929 . 

January  28,  1929 . 

January  31,  1929 . 

February  5,  1929 
251  February  15,  1929 
February  21,  1929 

March  9,  1929 . 

March  15,  1929 . 

March  18,  1929 . 

March  28,  1929 . 

June  18,  1929 . 

June  26,  1929 . 

Julv  29,  1929 . 

July  29,  1929 . 

July  31,  1929 . 

August  1,  1929  . 

August  19,  1929 . 

September  3,  1929 . 

September  18, 1929 . 

October  4,  1929 . 

October  11,  1929 . 

October  28,  1929 . 

August  5,  1929 . 

April  4,  1929 . 


B-63 

for 

identification. 

B-64 

for 

identification. 

B-65 

for 

identification. 

.  B-66 

for 

identification. 

B-67 

for 

identification. 

B-68 

for 

identification. 

B-69 

for 

identification. 

.  B-70 

£  £ 

£  C 

B-71 

£  £ 

i  i 

B-72 

£  £ 

£  £ 

.  B-73 

£  £ 

£  £ 

B-74 

£  £ 

£  i 

B-75 

£  £ 

£  £ 

B-76 

£  £ 

£  £ 

B-77 

£  £ 

£  £ 

B-78 

£  £ 

£  £ 

.  B-79 

£  i 

£  £ 

.  B-80 

l  i 

£  £ 

.  B-81 

l  i 

£  £ 

.  B-82 

L  l 

£  £ 

.  B-83 

i  C 

£  £ 

B-84 

i  6 

£  £ 

.  B-85 

l  c 

£  £ 

B-86 

i  i 

£  £ 

.  B-87 

L  C 

£  £ 

B-88 

l  C 

£  £ 

Deposit  tickets  of  G.  Bryan  Pitts  in  the  Southern  Mary¬ 
land  Trust  Company  for  the  year  1927,  which  were  marked 
as  a  group  IT.  S.  Exhibit  B-89  for  identification. 

Deposit  tickets  of  G.  Bryan  Pitts  in  the  Southern  Mary¬ 


land  Trust  Company  for  the  year  1928,  which  —  marked  in  a 


group  as  U.  S.  Exhibit  B-90  for  identification. 
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Deposit  tickets  of  G.  Bryan  Pitts  for  tlie  year  1929,  which 
were  marked  in  a  group  as  U.  S.  Exhibit  No.  B-91  for 
identification. 

252  Treasurer’s  draft  on  Title  Guaranty  and  Trust 
Company  of  Baltimore,  payable  to  the  order  of  Biggs 
National  Bank,  dated  April  19,  1929,  for  $59,733.24,  which 
was  marked  U.  S.  Exhibit  No.  B-92  for  identification. 

Letter  dated  June  4,  1928,  addressed  to  Southern  Mary¬ 
land  Trust  Company,  Seat  Pleasant,  Maryland1^  signed  “A. 
M.  Shaw,  Secretary  to  G.  Bryan  Pitts”,  which iwas  marked 
U.  S.  Exhibit  No.  B-93  for  identification.  ! 

Outgoing  letters  to  Commercial  National  [Bank  from 
January,  1926  to  August,  1928,  which  were  marked  in  a 
group  as  U.  S.  Exhibit  No.  B-94  for  identification. 

Outgoing  letters  to  the  Commercial  National!  Bank  from 
August,  1928  to  July,  1929,  which  were  marked  as  a  group 
as  U.  S.  Exhibit  No.  B-95  for  identification. 

Outgoing  letters  of  Southern  Maryland  Trust  Company 
to  the  Commercial  National  Bank  from  July,  |1929  to  De¬ 
cember,  1929,  which  were  marked  in  a  group  as  U.  S.  Ex¬ 
hibit  No.  B-96  for  identification.  j 

Daily  cash  book  of  the  Southern  Maryland  [Trust  Com¬ 
pany  from  October,  1927  to  November  5,  1927,  which  was 
marked  U.  S.  Exhibit  No.  B-97  for  identification. 

Daily  cash  book  of  the  Southern  Maryland  Trust  Com¬ 
pany  from  November  7,  1927  to  August  24,  1928,  which  was 
marked  LT.  S.  Exhibit  B-98  for  identification.  J 
Daily  cash  book  of  the  Southern  Maryland  Trust  Com¬ 
pany  from  August  25,  1928  to  June  13,  1929,  which  was 
marked  II.  S.  Exhibit  No.  B-99  for  identification. 

Daily  cash  book  of  Southern  Maryland  Trust  Company 
from  June  14,  1929  to  December  5,  1929j  which  was 


O.-.O 
—  <-)<) 


marked  U.  S.  Exhibit  No.  B-100  for  identification. 


Register  of  bills  discounted  of  the  Southern  Mary¬ 
land  Trust  Company  from  February  1,  1927  to  January 
19.  1928,  which  was  marked  V.  S.  Exhibit  No!  B-101  for 
identification. 

Register  of  bills  discounted  of  the  Southern  Maryland 
Trust  Company  from  June  11,  1929  to  June  30, 1930,  which 
was  marked  IT.  S.  Exhibit  B-102  for  identification. 

Register  of  bills  discounted  of  the  Southern  Maryland 
Trust  Company  from  October  27,  1928  to  June  27,  1929, 
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which  was  marked  U.  S.  Exhibit  Xo.  B-103  for  identi- 
ficnt  ion. 


254  Being  recalled  the  witness  identified  certain  rec¬ 
ords  of  the  Southern  Maryland  Trust  Company 
as  bookkeeper’s  daily  proof  sheets  from  October  5.  1927  to 
October  28, 1929,  which  were  marked  V .  S.  Exhibit  Xo.  B-107 
for  identification. 


On  cross-examination  the  witness  testified  that  he  has 
been  an  officer  of  the  Southern  Maryland  Trust  Company 
since  December  2,  1929;  that  other  officers  of  the  bank  are 
Mary  E.  Myers.  A.  0.  Dilley,  and  William  F.  Stembler.  Vice 
Presidents;  that  just  after  witness  became  an  officer  the 
bank  was  closed  from  December  13. 1929  to  March  26.  1930; 
that  George  IV.  Pace,  Bank  Commissioner  of  Maryland, 
was  appointed  receiver  and  took  charge  of  the  bank  Decem¬ 
ber  13,  1929. 

The  witness  further  testified  that  the  first  time  he  ever 
saw  any  records  of  the  Southern  Maryland  Trust  Company 
was  shortly  before  he  took  charge:  that  the  latter  part  of 
Xovember,  1929  was  the  first  time  he  ever  concerned  him¬ 
self  with  the  records  to  pay  any  attention  to  them  to  see 
what  were  there  and  what  were  not  there;  that  certain 
ledger  pages  that  Mr.  Burkinshaw  asked  him  about  are  not 
at  the  bank  at  the  present  time,  and  certain  other  records 
were  not  there  at  the  time  when  he  looked  for  them; 
namely,  certain  incoming  Federal  Reserve  letters.  They 
were  there  on  December  2,  1929,  but  were  destroyed  some¬ 
time  during  the  winter  of  1930;  that  they  were  in  flic  base¬ 
ment  and  the  basement  was  flooded  and  they  were  destroyed 
bv  the  water;  that  there  were  other  bank  records,  including 
some  of  the  books  down  in  the  basement,  but  they  were  not 
destroyed;  that  there  was  a  note  register  that  the  bank  had 
not  been  able  to  locate,  that  witness  knows  nothing 
255  about,  that  he  knows  it  was  not  down  in  the  base¬ 
ment:  that  he  has  never  seen  it;  that  it  was  a  book 
subpoenaed  by  the  Government  that  lie  could  not  find;  that 
it  was  a  book  that  in  the  ordinary  course  of  events  em¬ 
bodied  a  great  many  transactions  that  had  nothing  to  do 
with  anv  of  these  defendants;  that  the  flood  never  bothered 
any  of  the  books;  that  some  of  the  loose  slieels  that  come 
from  the  Federal  Reserve  Bank  similar  to  those  he  had 
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identified  were  packed  in  a  cardboard  packing  case  that  was 
on  the  floor;  they  got  thoroughly  soaked  with  water;  that 
they  did  not  keep  any  of  the  more  important  Records  of  the 
bank  in  the  basement;  that  some  of  the  bookkeeper’s  daily 
proof  sheets  were  down  there;  deposit  tickets  were  down 
there  and  the  incoming  Federal  Reserve  letters. 

Witness  further  testified  that  he  is  a  lawyjer  as  well  as 
a  banker;  that  before  December  his  only  connection  with 
the  Southern  Maryland  Trust  Company  was  as  an  attor¬ 
ney;  that  before  the  receiver  took  charge  practically  all  of 
the  employees  of  the  bank  had  access  to  the  yault,  witness, 
Miss  Myers,  Mr.  Phillips,  Mr.  Norton  and  Miss  Stottler; 
that  he  has  no  knowledge  as  to  what  records  were  in  the 
vault  or  in  the  cellar  at  the  time  the  receiver  took  charge 
but  knows  there  were  a  lot  of  records  stored  in  the  celler 
in  packing  cases  but  never  went  into  them  until  after  he  got 
back  on  March  26th  to  take  charge  of  the  bank,;  that  he  does 
not  know  whether  the  receiver  made  an  inventory  of  what 
lie  found  there;  that  witness  straightened  them  all  out  and 


put  them  on  shelves  where  they  would  not  bq  damaged  by 
water  again;  that  there  was  quite  a  bit  of  confusion  sur¬ 
rounding  the  records,  but  not  the  books. 

256  Thereupon,  further  to  maintain  the  jissues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
•  United  States  produced  one  Gerald  R.  Trimble;  who,  in  sub¬ 
stance,  testified  that  for  the  last  six  months  he  has  lived  in 
Philadelphia,  Pennsylvania,  and  that  prior  jto  that  time 
he  lived  in  New  York  City  for  about  six  months,  and  prior 
thereto  lived  in  Washington,  D.  C. ;  that  he  was  formerly  in 
the  employ  of  the  F.  II.  Smith  Company,  haying  left  the 
City  of  Washington  and  going  to  the  City  of  New  York  ap¬ 
proximately  December  1,  1929. 

Witness  further  testified  that  he  left  the  employment  of 
the  F.  II.  Smith  Company  May  10th,  1930,  and  that  he  was 
employed  by  that  company  during  his  sojourn  in  New 
York;  that  from  May  11,  1926,  to  October  13, 1 1928  he  was 
Assistant  Treasurer,  or  Assistant  Secretary  of  the  F.  H. 
Smith  Company ;  that  he  became  Assistant  Secretary  after 
he  was  Assistant  Treasurer;  and  that  from  December, 
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1928,  until  a  short  time  before  he  left  the  said  company  he 
was  Secretary. 

The  witness  further  testified  that  during  his  employment 
by  the  F.  H.  Smith  Company  he  was  an  officer  of  the  Smith 
Publishing  Company  and  the  Smith  Building  Company, 
and  there  may  have  been  others  which  he  could  not  then 
recall. 

Witness  further  testified  that  in  September  of  1924,  when 
he  first  was  employed  by  the  F.  H.  Smith  Company,  the  de¬ 
fendant  G.  Bryan  Pitts  was  a  Vice  President  of  the  Com¬ 
pany  and  became  Chairman  of  the  Board  thereof  sometime 
later  and  held  that  position  until  the  time  of  his  resigna¬ 
tion  :  that  when  the  witness  first  was  employed  by  the  F.  H. 
Smith  Company  Mr.  J.  Eris  Powell  was  President  of  the 
Company  and  he  was  succeeded  by  the  defendant 
257  Samuel  J.  Henrv,  who  became  President  early  in  the 
year  1926  before  the  corporation  changed  its  name 
from  the  F.  II.  Smith  Investment  Company  to  the  F.  H. 
Smith  Company;  that  when  the  witness  was  first  employed 
by  the  F.  H.  Smith  Company  the  defendant  Anadale  was 
manager  of  the  Loan  Department,  thereafter  becoming 
Secretary  and  later  Vice  President  of  the  Company,  hold¬ 
ing  that  office  during  the  last  three  or  four  years,  and  that 
the  defendant  Edwards  was  employed  by  the  F.  H.  Smith 
Company  in  the  spring  of  1926  as  Assistant  Treasurer,  was 
thereafter  elected  Treasurer,  and  thereafter  Vice  Pres¬ 
ident,  and  that  all  of  the  defendants  were  directors  of  the 
company. 

Witness  further  testified  that  until  the  first  of  Decem¬ 
ber,  1929,  the  main  office  of  the  F.  Ii.  Smith  Company  was 
at  815  15th  Street  Northwest,  at  which  time  the  office  was 
moved  to  New  York  City.  Witness  further  testified  that 
he  was  more  acquainted  with  the  Underwriting  Depart¬ 
ment  of  the  F.  H.  Smith  Company,  which  was  that  depart¬ 
ment  which  assisted  in  the  working  up  of  the  facts  concern¬ 
ing  loans  and  the  arranging  for  the  execution  of  the  deeds 
of  trust,  and  the  custody  of  documents  supporting  the  vari¬ 
ous  loans;  that  the  F.  H.  Smith  Company  from  time  to  time 
sold  issues  of  bonds  for  the  construction  of  buildings;  that 
most  of  the  loans  of  the  Smith  Company  were  made  to  cor¬ 
porate  borrowers,  and  that  in  order  to  be  prepared  for 
that  situation  in  advance  the  company  usually  kept  several 
corporations  organized  and  ready  for  use  to  turn  over  to 


the  prospective  borrower;  and  that  the  witness  in  some  of 
those  instances  attended  to  the  organization  of  the  corpora¬ 
tions,  acting  in  that  behalf  as  an  officer  of  thje  F.  H.  Smith 
Company. 

258  Witness  further  testified  that  generally  it  was  the 
function  of  the  Accounting  Department  to  draw 
checks  in  order  to  pay  the  bills  of  the  F.  H.  Smith  Com¬ 
pany;  and  that  from  about  the  first  of  May!  1926  witness 
was  authorized  to  sign  checks  and  was  familiajr  more  or  less 
with  the  matter  during  his  entire  employment  there;  that 
the  usual  way  to  obtain  a  check  was  upon  a  debit  slip 
initialled  by  a  properly  authorized  official  of]  the  company 
which  would  be  taken  to  the  Accounting  Department  and  a 
check  secured;  that  those  who  initialled  the  debit  slips  were 
those  from  the  Treasurer,  or  Assistant  Treasurer  on  up 
the  line  of  officers;  that  the  debit  slip  in  its  completed  form 
would  usually  show  the  date,  the  name  of  the  payee,  what 
it  was  for,  and  what  it  was  to  be  charged  to ;  that  some¬ 


times  the  debit  slips  were  not  completed  in  the  first  in¬ 
stance,  but  would  have  to  be  completed  before  they  got  on 
the  books;  that  there  was  always  a  debit  sjlip  for  every 
cheek,  but  once  in  awhile  they  might  want  to  |draw  a  check 
in  a  hurry  and  prepare  the  debit  slip  after  the  check  was 
drawn. 


Witness  testified  that  some  checks  were  drawn  payable  to 
“Bearer”  or  to  “cash”, -but  never  except  wfhen  properly 
authorized  by  an  officer  of  the  corporation;  tjiat  Mr.  Ana- 
dale  and  Mr.  Edwards  authorized  such  cheeks;  that  some¬ 
times  the  purpose  for  which  checks  drawn  payable  to 
“Cash”  were  drawn  would  be  disclosed  by  a  cjebit  slip,  and 
sometimes  it  would  not  be;  that  it  was  the  function  of  the 
Accounting  Department,  it  was  up  to  the  Treasurer  or  the 
head  bookkeeper,  to  determine  what  the  charge  was  so  that 
it  could  be  charged  against  the  proper  ajccount. 

259  Witness  further  testified  that  he  was  familiar  with 


the  loan  files  of  the  company,  which  files  contained 
various  papers  pertaining  to  each  one  of  thej  bond  issues, 
the  most  important  paper  in  there  being  the  original  papers 
and  the  bond  purchase  agreement;  that  the  Icjan  files  were 
kept  in  several  places,  the  last  place  being  in  the  Smith 
Building  in  the  basement  vault;  that  the  loan  fijles  contained 
some  of  the  loan  requisitions  which  were  usetjl  in  the  pay¬ 
ments  to  builders  for  construction  costs  of  the  particular 
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building  to  which  they  applied;  that  it  was  designed  for 
that  purpose  and  could  not  show  anything  but  that. 

Witness  testified  that  he  last  saw  the  loan  tiles  of  the 
F.  II.  Smith  Company  when  he  resigned  from  the  Company 
in  New  York  last  May  at  which  time  all  the  loan  files  that 
they  had  at  that  time  were  there;  that  when  he  was  em¬ 
ployed  by  the  Smith  Company  in  Washington  the  loan  files 
were  kept  in  the  book  vault  of  the  company  in  this  City; 
that  the  thing  that  took  up  the  most  space  in  the  vault  was 
the  old  correspondence  tiles,  and  also  the  old  account 
records — in  general,  all  of  the  papers  and  documents  of  the 
company;  that  some  of  the  cancelled  checks  of  the  corpora¬ 
tion  were  kept  there;  that  he  does  not  think  the  subsidiary 
ledgers  in  which  were  contained  the  credit  accounts  with 
various  corporations  from  whom  the  company  had  obtained 
bonds  was  kept  there. 

The  witness  further  testified  that  on  or  about  the  9th  of 
May,  1929  some  of  the  loan  files  were  removed  from  the 
building;  that  witness  thinks  he  packed  all  the  loan  files; 
that  about  that  time  he  saw  Mr.  Edwards  and  Mr.  Marvin, 
and  four  or  five  others  whose  names  he  does  not  now 
260  remember  packing  books  and  papers;  that  witness 
packed  the  loan  files  at  that  time  under  Mr.  Ed¬ 
wards'  instruction;  that  Edwards  gave  him  these  instruc¬ 
tions  about  the  5th  of  Mav;  that  he  does  not  remember  dis- 
cussing  with  anyone  else  what  was  being  done  there.  Wit¬ 
ness  stated  that  a  Mr.  Brown  also  assisted  in  the  packing 
of  the  books  and  papers;  that  all  those  who  assisted  in  the 
packing  were  employees  of  the  company;  that  the  packing 
was  being  done  under  the  direction  of  Mr.  Edwards;  that 
the  packing  started  at  about  6  o’clock  in  the  evening  and 
the  witness’  part  of  the  packing  was  finished  about  7.30, 
when  he  left;  that  he  does  not  know  when  the  other  packing 
was  completed;  that  the  things  were  being  packed  in  small 


steamer  trunks;  that  there  were 


about  forty  of  these  trunks; 


that  witness  packed  about  five  or  six  of  them  ;  that  about  11 
o’clock  that  same  night,  having  occasion  to  go  by  the  build¬ 
ing  and  seeing  it  lighted  went  into  the  Smith  Company’s 
main  office  on  the  first  floor  and  talked  with  Mr.  Edwards, 
Mr.  Marvin  and  Mr.  Brown;  that  Mr.  Edwards,  he  thinks, 
suggested  he  was  going  to  the  garage  to  get  his  car  and  wit¬ 
ness  suggested  that  he  (witness)  would  take  Edwards  in 
his  car;  that  they  did  not  go  to  the  garage,  but  followed  a 
truck. 
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The  witness  further  testified  that  when  he!  came  back  to 
the  Smith  Company  offices  that  evening  some;  of  the  trunks 
were  in  the  front  of  the  office;  and  some  of  them  had  been 
put  in  I i i e  waiting  truck  outside;  to  whom  i|t  belonged  lie 
does  not  know ;  that  the  loading  of  the  truck  yeas  completed 
after  witness  came  back  there  at  11  o’clock  that  night;  that 
the  witness  assisted  putting  some  of  the  trunks  on  the 
truck ;  that  the  truck  was  about  full ;  that  that  is  the 

261  truck  he  spoke  of  following  in  his  carl;  that  he  does 
not  remember  noticing  the  time  the  truck  loaded  with 

trunks  moved  away  from  the  Smith  Building!  but  thinks  it 
was  about  11.30;  that  Joe  Howard,  a  colored! porter  of  the 
Smith  Building,  was  driving  the  truck  and  a  man  named 
Sennes,  a  personal  employee  of  Mr.  Pitts  was  also  on  the 
truck  when  it  drove  away;  that  they  were  the  only  ones  who 
were  on  the  truck;  that  witness  followed  the  truck  for 
awhile  and  then  preceded  it;  besides  witness!  and  Mr.  Ed¬ 
wards  Mr.  Marvin  was  in  Witness’  car,  he  thinks,  but  is  not 
sure;  that  witness  and  Mr.  Edwards  continued  in  witness’ 
car  with  the  truck  until  it  got  to  the  Chathani  Farm  which 
is  out  in  the  vieinitv  of  the  Congressional  Country  Club,  in 
Maryland,  which  farm  witness  thinks  belongs! to  Mr.  Pitts; 
that  from  the  Chatham  Farm  witness  drove  back  to  town 
with  Mr.  Edwards  and  Mr.  Anadale;  that  ME  Sennes,  one 
of  the  men  who  rode  the  truck  also  came  baqk  in  witness’ 
car;  that  they  got  back  in  town  about  2  o’clock,  stopped  at 
a  restaurant  and  got  a  cup  of  coffee. 

The  witness  further  testified  that  he  did  pot  talk  with 
Mr.  Edwards  about  the  purpose  of  taking  ijlie  trunks  of 
books  and  papers  away  from  the  Smith  Building;  that  wit¬ 
ness  has  never  seen  the  trunks  since  they  reached  the  Chat¬ 
ham  Farm;  that  when  he  left  the  trunk  it  was  Under  a  shed, 
a  part  of  the  barn,  in  charge  of  Howard. 

The  witness  further  testified  that  as  a  general  thing  the 
Smith  Company  kept  the  cancelled  checks  returned  by  va¬ 
rious  banks  in  file  cabinets  for  that  purpose  which  were 
kept'  in  the  same  vault  with  the  loan  files  |  that  witness 
packed:  that  the  current  checks  were  kgpt  elsewhere, 

262  but  event uallv  were  stowed  there. 

The  witness  further  testified  that  lip  has  cashed 
some  of  the  checks  lie  has  designated  here  as! being  drawn 
payable  to  “cash”. 
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Thereupon  the  following  occurred: 

“Q.  Yes :  under  whose  orders  would  you  do  it  ?  A.  Under 
the  orders  of  one  of  my  superior  officers. 

“Q.  Any  of  the  defendants  in  this  case?  A.  Air.  Ana- 
dale  and  Mr.  Edwards. 

“Mr.  Raichle:  T  object  to  any  general  situation  of  that 
kind.  In  any  specific  instance  there,  we  could  get  down 
to  it.  1  move  to  strike  out  anything  general  as  to  instruc¬ 
tions  of  that  character. 

“The  Court:  I  deny  your  motion  and  give  you  an  excep¬ 
tion.  So  far  as  this  answer  has  gone  I  think  it  is  compe¬ 
tent.” 

To  which  action  of  the  Court  counsel  for  the  defendants 
excepted,  which  exception  was  then  and  there  duly  noted 
upon  the  minutes  of  the  Court. 

The  witness  further  testified  that  the  proceeds  of  such 
checks  drawn  payable  to  cash  as  he  cashed  usually  re¬ 
turned  to  the  officer  that  asked  for  it;  that  he  does  not 
remember  any  officer  other  than  Anadale  and  Edwards 
having  asked  him  to  cash  such  checks;  that  generally  the 
checks  were  for  amounts  of  several  thousand  dollars  but 
does  not  remember  that  they  ever  exceeded  $10,000;  that 
witness  has  cashed  checks  like  that  in  perhaps  twenty  or 
thirty  instances  over  a  period  of  perhaps  a  year,  or  maybe 
longer  than  that:  that  he  usually  cashed  those  checks  at 
the  Merchants  Bank  &  Trust  Company  or  at  the 
263  Commercial  National  Bank  here  in  Washington. 

Witness  thereupon  identified  a  check  bearing  his 
signature  which  was  marked  U.  S.  Exhibit  No.  104  for 
identification. 

The  witness  further  testified  that  when  he  cashed  a  check 
in  the  particular  instances  he  has  mentioned  that  he  would 
usually  get  the  proceeds  in  large  sized  bills;  that  he  does 
not  know  what  became  of  the  proceeds  of  those  checks 
after  he  gave  them  to  Mr.  Edwards  or  to  Mr.  Anadale; 
that  he  does  not  think  the  amount  would  be  taken  care  of 
as  a  matter  of  bookkeeping  in  any  way  that  would  come 
under  his  observation  thereafter;  that  the  last  thing  he 
would  have  to  do  with  each  transaction  was  to  deliver  the 
money  to  Mr.  Edwards  or  to  Mr.  Anadale, 
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I 

Witness  further  testified  that  while  he  |vas  Secretary 
he  was  custodian  of  the  minute  books  of  tljie  corporation 
and  identified  minute  book  No.  3  of  the  F.j  H.  Smith  In¬ 
vestment  Company  which  was  marked  U.  S.  Exhibit  No. 
5-105  for  identification.  j 

The  witness  thereupon  identified  minute  book  No.  1  of 
the  F.  II.  Smith  Investment  Company  covering  the  period 
from  May  27,  1920  to  March  17,  1925,  which  was  marked 
as  U.  S.  Exhibit  5-106  for  identification.  ! 

The  witness  further  identified  minutes  of;  a  meeting  of 
the  Board  of  Directors  of  March  17,  1925;  jand  identified 
in  U.  S.  Exhibit  No.  5-105  for  identification;,  at  pages  94, 
95  and  96,  et  seq.  Minute  of  a  meeting  of;  the  Board  of 
Directors  of  the  F.  H.  Smith  Company. 

The  witness  further  testified  that  at  the  time  he 
264  packed  up  the  loan  files  in  the  vault  <j>f  the  bank  he 
was  assisted  bv  Miss  Feldman  who  was  at  that  time 

his  secretarv. 

%/ 

Thereupon,  further  to  maintain  the  issues  on  its  part 
joined  and  in  support  of  said  indictment,  thejUnited  States 
produced  one  Grover  Lee  Michael,  who  testified  in  sub¬ 
stance  that  he  was  a  resident  of  Frederick,  Maryland,  and 
was  connected  with  the  Central  Trust  Company  of  that  city. 
Tn  response  to  subpoena  duces  tecum  the  witness  produced 
the  following  records  of  the  Central  Trust  Company  of 
Frederick,  Maryland:  j 

Ledger  sheet  of  the  F.  II.  Smith  Company  showing 
entries  of  January  7,  1928,  which  was  marked  “U.  S.  Ex¬ 
hibit  B-107  for  identification.”  ! 

Ledger  sheet  of  the  F.  H.  Smith  Company  showing  en¬ 
tries  on  January  7,  1928,  and  April  23,  1929,  which  was 
marked  “U.  S.  Exhibit  No.  B-108  for  identification.” 

Deposit  slips  to  the  account  of  G.  Bryan  Fitts  from 
March  18,  1927,  to  December  31,  1929,  which  were  collec¬ 
tively  marked  “U.  S.  Exhibit  No.  B-109  for  identification.” 

Bookkeeper’s  journal  sheet  dated  January  |7,  1928,  which 
was  marked  “U.  S.  Exhibit  No.  B-110  for  identification.” 

Incoming  letter  from  Baltimore  branch  of  the  Federal 


Reserve  Bank  of  Richmond  dated  April  22j,  1929.  which 
was  marked  “U.  S.  Exhibit  No.  B-lll  for  identification.” 

Incoming  letter  from  the  Baltimore  branch  of  the  Fed¬ 
eral  Reserve  Bank  of  Richmond,  dated  Jan.  6,  1928,  which 
was  marked  “U.  S.  Exhibit  B-112  for  identification.” 
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F.  II.  Smith  Company  ledger  account  for  July  11,  22  and 
27,  1928.  which  was  marked  “U.  S.  Exhibit  B-113  for 
identification.” 

Ledger  account  of  the  F.  II.  Smith  Company 
2(17)  August  6,  1928,  and  April  2,  1929,  which  was  marked. 
“l\  S.  Exhibit  B-114  for  identification.” 

F.  H.  Smith  Company  trustee  ledger  account,  November 
17,  1928,  was  thereupon  marked  “U.  S.  Exhibit  B-115  for 
identification.” 

Incoming  letter  of  Baltimore  branch  of  Federal  Reserve 
Bank  of  Richmond,  dated  July  10,  1928,  which  was  marked 
“U.  S.  Exhibit  No.  B-116  for  identification.” 

Incoming  letter  of  Baltimore  branch  of  Federal  Reserve 
Bank  of  Richmond,  dated  August  4,  1928,  which  was 
marked  ”U.  S.  Exhibit  No.  B-117  for  identification.” 

Incoming  letter  from  Baltimore  branch,  Federal  Reserve 
bank,  Richmond,  dated  April  1,  1929,  which  was  marked 
“U.  S.  Exhibit  No.  B-11S  for  identification.” 

Incoming  letter  from  National  Metropolitan  Bank, 
Washington,  I).  C.,  dated  July  26,  1928,  which  was  marked 
“F.  S.  Exhibit  No.  B-119  for  identification.” 

Central  Trust  Company  outgoing  letter  dated  April  17, 
1928  to  Union  Trust  Company,  Baltimore,  Maryland,  dated 
April  17  (13)  1928  totalling  $49,411.84  which  was  marked 
“U.  S.  Exhibit  No.  B-120.” 

Central  Trust  Company  outgoing  letter  to  Union  Trust 
Company,  Baltimore,  Maryland,  dated  May  18,  1929,  total¬ 
ling  $77,1 67.38J  which  was  marked  “U.  S.  Exhibit  No.  B-121 
for  identification.” 

Central  Trust  Company  outgoing  letter  to  Union  Trust 
Company,  Baltimore,  Maryland,  dated  June  26,  1928, 
totalling  $68,635.67,  which  was  marked  “U.  S.  Exhibit  No. 
B-122  for  identification.” 

Central  Trust  Company  outgoing  letter  to  Union 
266  Trust  Company,  Baltimore,  Maryland,  dated  July 
26,  1928,  totalling  $17,000.62,  which  was  marked  “U. 
S.  Exhibit  No.  B-123  for  identification.” 

Central  Trust  Company  outgoing  letter  to  Union  Trust 
Company,  Baltimore,  Maryland,  dated  November  23,  1928, 
totaling  $12,346.54,  which  was  marked  “U.  S.  Exhibit  No. 
B-124  for  identification.” 

Central  Trust  Company  outgoing  letter  to  Union  Trust 
Company,  Baltimore,  Maryland,  dated  November  29,  1927, 
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totalling  $48,219.39,  which  was  marked  “U.  S.  Exhibit  No. 
B-125  for  identification.”  j 

Central  Trust  Company  outgoing  letter  tc>  Union  Trust 
Company,  Baltimore,  Maryland,  dated  January  27,  3928, 
totaling  $19,240.03,  which  was  marked  “U.  $.  Exhibit  No. 
B-126  for  identification.”  ; 

Central  Trust  Company  outgoing  letter;  to  National 
Metropolitan  Bank,  Washington,  D.  C.,  datejd  October  28, 
1927,  totalling  $30,996.76,  which  was  marked  “U.  S.  Ex¬ 
hibit  B-127  for  identification.” 

I 

Ledger  sheets  marked  “P.  Transit  discounts”,  testify¬ 
ing  that  it  represented  entries  of  patrons  whose  last  name 
begins  with  the  letter  ‘;P.”  who  have  no  regular  accounts 

with  the  hank,  which  account  is  used  as  a  matter  of  con- 

'  | 

venience  in  putting  debits  and  credits  through  the  bank. 
The  ledger  sheets  marked  “P.  Transit  discounts”  was 
marked  “U.  S.  Exhibit  No.  B-12S  for  identification.” 

The  witness  produced  the  following  documents:  P  tran¬ 
sit  sheets  from  June  11,  1927  to  October  28],  1927,  which 
was  marked  “U.  S.  Exhibit  No.  B-1^9  for  identi- 
267  fication.”  I 

P.  transit  sheet  from  November  8,  1927  to  May  2, 
1.930,  which  was  marked  “U.  S.  Exhibit  B-130  for  identifi¬ 
cation.”  Ledger  account  of  G.  Bryan  Pitts,  <bare  of  F.  H. 
Smith  Company.  Washington,  I).  C.,  from  Apifil  16,  1929  to 
December  15,  1930,  which  was  marked  “U.  Si  Exhibit  No. 
B-131  for  identification.”  | 

Sixteen  liability  cards  dealing  with  the  account  of  G. 
Brvan  Pitts  numbered  33,145;  32,527;  28,^61;  19,710; 
30,565;  32,027;  34,017;  34,318;  35,885;  26,090;  26,870; 
27,700;  28,085;  28,571;  30,126;  36.367;  which  were  marked 
as  a  group  “U.  S.  Exhibit  No.  B-132  for  identification.” 


268  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Theodore  L.  Weed,  who,  in 
substance,  testified  that  he  is  a  resident  of  'Wilmington, 
Delaware  and  is  President  of  the  F.  H.  Smitih  Company, 
which  office  he  has  held  since  January  17,  I930j;  that  at  the 
time  lie  became  President  of  the  Smith  Company  it  was 
located  in  New  York  City;  that  it  removed  from  New  York 
City  to  Wilmington,  Delaware  approximately  May  1;  that 
its  general  offices  are  now  in  Wilmington,  Delaware  and 
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al  the  present  time  has  no  other  office  than  those  in  Wil¬ 
mington. 

The  witness  further  testified  that  a  subpoena  was  served 
upon  him  upon  the  10th  day  of  November  asking  witness 
to  appear  in  court  and  produce  certain  books,  records  and 
papers;  that  lie  had  made  inquiry  and  diligent  search  in 
the  files  and  records  of  the  F.  If.  Smith  Company  for  the 
matters  called  for  in  the  subpoena  but  had  been  unable  to 
find  them  and  was  unable  to  produce  them. 


On  cross-examination  the  witness  testified  that  he  be¬ 
came  President  of  the  Smith  Company  on  January  17, 
1930;  that  he  is  not  a  bookkeeper  and  has  had  no  account¬ 
ing  experience  and  has  never  attempted  to  keep  books; 
that  at  or  some  time  after  becoming  President  of  the  Smith 
Company  witness  turned  some  books,  records  and  papers 
over  to  Mr.  Dodds  in  such  a  quantity  as  would  possibly 
fill  full  the  drawing  room  of  a  Pullman  car;  that  they  were 
turned  over  in  obedience  to  a  subpoena  in  the  month  of 
April,  1930;  that  he  has  no  first  hand  information  as  to 
what  books  and  records  were  turned  over  to  the  Depart¬ 
ment  of  Justice  before  he  became  President;  that 
269  prior  to  becoming  President  of  the  Smith  Company 
he  had  no  official  connection  with  that  company  of 
anv  kind  or  nature. 

The  witness  further  testified  that  towards  the  latter 
part  of  April,  1930  three  gentlemen  from  Buffalo  were  ap¬ 
pointed  receivers  of  the  Smith  Company,  Air.  Falk,  Mr. 
Crofts  and  Mr.  Hickey;  that  they  came  there  about  the 
21st  of  April,  1930  accompanied  by  quite  a  number  of  men, 
two  state  troopers,  two  deputy  Attorneys  General  of  the 
State  of  New  York,  Cornell  and  Mulholland;  that  the 
Deputy  Attorneys  General/  took  over  the  offices  of  the 
Smith  Company  and  designated  Mr.  Hickey  as  custodian, 
or  it  may  have  been  Mr.  Hurley;  that  in  any  event  it  was 
not  one  of  the  receivers  hut  was  some  one  appointed  or 
designated  bv  t  he  receiver  to  stay  there  as  custodian  and  his 
name  is  Hurley;  that  at  the  time  these  gentlemen  came 
there  the  records  of  the  Smith  Company  were  kept  in  a 
vault  about  the  size  of  the  witness  room  adjoining  the 
court  room;  that  those  gentlemen  went  into  the  vault  and 
within  a  day  or  two  sealed  up  the  vault  and  had  entire 
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charge  of  the  place  for  a  period  of  time;  that  the  Smith 
Company,  under  his  direction,  by  legal  prpcess  resisted 
the  attempts  of  the  receivers  to  function. 

Thereupon  counsel  for  the  Government  ojffered  in  evi¬ 
dence  the  subpoena  used  in  the  examination  lof  Mr.  Weed, 
which  was  marked  “U.  S.  Exhibit  No.  133. M 


270  Thereupon,  further  to  maintain  thej  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Charles  B.  Coflin,  who,  in  sub¬ 
stance,  testified  that  he  is  a  resident  of  the  Citv  of  Wash- 
ington  and  is  Assistant  Clerk  of  the  Supreme  Court  of  the 
District  of  Columbia  who  produced  and  identified  certain 
subpoenas  duces  tecum  from  the  tiles  of  this  court  which  were 
marked  “U.  S.  Exhibit  No.  134”  for  identification  to  and 
including  “U.  S.  Exhibit  No.  144  for  identification.” 

271  Thereupon  counsel  for  the  Government  offered  in 
evidence  and  the  Court  received  in  evidence  U.  S. 

I 

Exhibit  No.  2,  certified  copy  of  the  certificate! of  incorpora¬ 
tion  of  the  F.  H.  Smith  Investment  Compafiy  changed  to 
the  F.  H.  Smith  Company.  i 

Thereupon  counsel  for  the  Government  offered  in  evi¬ 
dence  for  the  purpose  of  showing  corporate!  existence  of 
the  corporations  named  in  the  indictment,  exemplified  cer¬ 
tificates  of  the  incorporation  of  the  corporations  named  in 
the  indictment,  said  documents  being  received  in  evidence 
and  marked  as  Government  exhibits  as  follows : 

No.  3  certificate  of  incorporation  of  the  Rochester  Cor¬ 
poration.  ! 


No.  4  of  the  Hamilton  Hotel  Corporation.  ! 

No.  5  of  Chatham,  Incorporated. 

No.  6  of  A1  Lado  del  Mar,  Incorporated. 

No.  7  of  the  Pittsburgh  Insurance  Exchange. 

No.  8  of  Kingston,  Incorporated. 

No.  9  of  43rd  and  Locust  Street  Building  Company. 

No.  10  of  the  Martinique,  Incorporated. 

No.  11  of  the  Fairfax,  Incorporated,  of  Buffalo. 

No.  12  of  the  Wellington  Building  Company.! 

No.  13  of  the  Pemberton  Building  Company] 

No.  14  of  the  Beverly  Building  Company. 

No.  15  of  the  Law  and  Finance  Building,  Incorporated. 
No.  16  of  the  Hill  Top  Manor  Company. 


i 
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Xo.  17  of  the  Cavalier  Corporation. 

No.  IS  of  the  Fifth  Avenue  Apartment  Corporation. 

No.  19,  of  the  Fairfax,  Incorporated. 

272  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Richard  G.  Davis,  who,  in  sub¬ 
stance,  testified  that  lie  is  a  resident  of  Washington,  D.  C., 
at  present  unemployed:  that  his  last  occupation  was  As¬ 
sistant  Cashier,  Metro-Goldwyn  Company;  that  prior  to 
that  he  was  with  the  United  States  Chamber  of  Commerce; 
that  he  entered  the  employ  of  the  F.  II.  Smith  Company  in 
February,  1927  and  remained  with  them  until  September, 
1929.  being  employed  in  the  mail  department  where  lie  was 
in  charge  of  all  the  mail  coming  in  and  outgoing;  that  while 
he  was  at  the  F.  II.  Smith  Company  he  quite  frequently  had 
occasion  to  go  to  the  Southern  Maryland  Trust  Company 
at  Seat  Pleasant,  Maryland;  that  in  most  cases  he  went  at 
the  instruction  of  Mr.  Anadale  and  on  those  occasions  de¬ 
posited  money;  that  this  money  lie  deposited  there  lie  got 
either  from  Mr.  Anadale  or  Mr.  Shaw;  that  he  deposited 
it  to  the  credit  of  Mr.  Pitts;  that  he  went  to  the  Southern 
Maryland  Trust  Company  sometimes  two  or  three  times  a 
month  and  sometimes  a  couple  of  times  a  week;  that  he 
could  not  possibly  estimate  how  many  times  he  was  out 
there;  that  when  he  went  to  the  Southern  Maryland  Trust 
Company  he  would  take  cash:  that  on  all  the  occasions  it 
was  probably  nine  thousand  dollar  bills  and  the  rest  in  tens 
and  fives;  that  on  most  occasions  he  took  the  same  sum, 
which  was  $10,000,  which  In*  deposited  to  Mr.  Pitts’  credit; 
that  as  receipts  for  the  deposits  lie  had  the  bank  book  and 
also  a  duplicate  of  the  deposit  slip:  that  in  some  cases  wit¬ 
ness  would  make  the  duplicate  deposit  slip  and  sometimes 
Mr.  Shaw  would  make  it:  that  when  lie  did  so  he  did  so  at 
the  instruction  of  whoever  told  him  to  take  the  money 

273  out;  that  Mr.  Shaw’s  full  name  is  A.  M.  Shaw;  that 
Shaw  was  Mr.  Pitts’  private  secretary;  that  the  Ana¬ 
dale  he  speaks  of  is  the  defendant  in  this  case,  C.  Elbert 
Anadale. 

The  witness  testified  that  he  used  to  cash  practically  all 
the  petty  cash  checks  of  the  Smith  Company  which  were 
generally  for  a  couple  of  hundred  dollars;  and  the  payroll 
checks,  which  would  run  quite  large. 
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The  witness  further  testified  that  upon  returning  from 
making  cash  deposits  in  the  Southern  Maryland  Trust  Com¬ 
pany  he  generally  gave  the  duplicate  and  the  book  to  Mr. 
Shaw  but  has  returned  them  to  Mr.  Anadale.  i 

I 

The  witness  further  testified  that  in  the  early  part  of 
May,  1929  on  the  instruction  of,  and  with  Mr. |  Leroy  Mann, 
employed  as  manager  of  the  Purchasing  Service  Depart¬ 
ment  of  the  P.  II.  Smith  Company  he  bought  some  trunks 
at  the  Army  and  Navy  Company  store  on  D  Street  for  the 
F.  H.  Smith  Company;  that  witness  made  several  trips  to 
get  these  trunks;  that  Mann  accompanied  hijm  on  two  or 
three  trips  and  witness  went  down  a  couple  of  times  alone; 
that  he  believed  that  was  the  only  place  he  went  to  to  buy 
trunks;  that  Mr.  Mann  paid  for  the  trunks,  arid  he  believed 
he  paid  for  them  in  cash  but  does  not  know  the  source  of 
the  cash;  that  the  trunks  were  brought  to  the  Kuril h  Build¬ 
ing  in  the  Smith  Company’s  mail  truck  and  placed  in  the 
vault  in  the  basement,  in  the  rear  of  the  buillding,  witness 
assisting  in  putting  them  there;  that  the  trunks  were  about 
three  or  four  feet  long  by  a  foot  and  a  half,  or  two  feet 
deep  and  a  foot  and  a  half  or  two  feet  wide. 

The  witness  further  testified  that  thjat  same  eve- 
274  ning  they  were  down  in  the  vault  he  ancj  others  filled 
the  trunks  with  ledgers  and  other  papers  that  were 
wrapped  up  and  taken  from  the  file  cases  in  the  document 
vault;  that  he  was  helping  Mr.  Edwards  who  [was  there  at 
the  time;  that  witness  was  carrying  the  trunks  down  there 
and  helping  put  the  stuff  in  them;  that  besides)  himself  and 
Mr.  Edwards  there  was  also  Mr.  Marvin  and!  a  couple  of 
the  secretaries;  that  witness  left  the  vault  about  quarter 
of  seven,  having  some  work  to  do  upstairs;!  that  he  re¬ 
turned  to  the  vault  before  he  went  home. 

The  witness  further  testified  that  he  helped  pack  he  sup¬ 
poses  four  or  five  trunks  into  which  he  put  bopks  and  rec¬ 
ords  that  he  got  from  the  files  in  the  document  vault;  that 
the  books  and  records  he  put  in  those  trunks  were  handed 
to  him  by  different  ones  who  were  working  down  there,  Mr. 
Edwards  and  Miss  Wyles,  Mr.  Edwards’  secretary. 

The  witness  further  testified  that  at  the  timeihe  went  up¬ 
stairs,  between  6.30  and  7  o’clock  the  packing  of  the  trunks 
was  still  under  way;  that  around  7.30  or  a  Quarter  to  8 
when  he  left  to  go  home  he  went  down  and  [reported  to 
Edwards  to  see  if  he  needed  him  and  Edwards isaid  “No,  I 
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do  not  think  so,”  and  witness  left  and  went  home;  that 
the  next  morning  lie  had  occasion  to  go  into  the  vault  and 
found  the  entrance  of  the  vault  locked  and  did  not  go  in 
at  all ;  that  probably  four  or  five  days  later  lie  next  saw  the 
inside  of  the  vault ;  that  when  he  went  down  the  next  morn¬ 
ing  the  trunks  were  not  there. 

The  witness  further  testified  that  lie  never  again  saw 
the  books,  records  and  papers  that  he  packed  in  the  trunks ; 
that  thereafter  there  was  a  change  made  in  the  matter  of 
who  should  be  allowed  to  go  into  that  vault,  only  the 

275  officials  of  the  company  were  allowed  in  the  vault; 
that  prior  to  that  time  the  other  employees  of  the 

company  were  allowed  in  the  vault;  that  the  change  took 
place  either  the  next  morning  after  that  or  the  following 
morning;  that  thereafter  on  numerous  occasions  he  had  to 
go  in  the  vault  to  get  registered  mail  and  would  gain  access 
to  the  vault  from  whoever  was  preparing  the  bonds  down 
there  to  be  sent  out. 

On  cross-examination  the  witness  testified  that  he  is  23 
years  old  and  left  the  company  in  September,  1929,  before 
the  company  nloved  to  New  York;  that  he  was  discharged 
from  the  company;  that  he  has  since  worked  for  the  United 
States  Chamber  of  Commerce  and  for  Metro-Goldwyn- 
Mayer,  working  at  each  place  about  six  months;  that  he  is 
not  a  bookkeeper  but  at  the  Smith  Company  kept  track  of 
the  postage  stamps  in  a  book  called  the  stamp  record. 

The  witness  further  testified  during  all  the  time  he  was 
with  the  Smith  Company  there  was  someone  in  charge  of 
the  vault,  but  he  did  not  have  to  interview  that  man  before 
he  could  get  into  the  vault  both  before  May,  1929  and  after¬ 
wards. 

The  witness  further  testified  that  he  frequently  cashed 
checks  for  $700  or  $800,  and  cashed  one  for  $12,000. 

The  witness  further  testified  that  he  was  not  a  messenger 
until  they  laid  all  his  force  off,  but  was  a  messenger  in  May, 
1929,  not  a  porter,  but  was  in  charge  of  the  mail  depart¬ 
ment,  had  to  bring  in  all  the  mail  and  take  out  all  the  mail; 
that  beyond  what  he  has  told  about  this  packing  he  does  not 
know  anything. 

On  redirect  examination  the  witness  testified  that  the 
$12,000  check  he  cashed  was  for  the  cashier,  Mr. 

276  Smith,  the  proceeds  of  which  were  used  for  the  pay- 
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roll;  that  lie  brought  the  money  back  to  the  company 
and  turned  it  over  to  Mr.  Smith  for  the  payroll;  that  the 
bills  on  that  occasion  were  all  in  small  denominations ;  that 
the  only  checks  he  cashed  there  were  those  Mr.  Smith,  the 
Cashier,  sent  him  out  to  cash. 

The  witness  further  testified  that  the  Southern  Maryland 
Trust  Company  is  located  at  Seat  Pleasant,  Maryland,  at 
the  Chesapeake  Beach  Junction ;  that  he  would;  get  out  there 
in  the  mail  truck;  that  Seat  Pleasant  is  righjt  at  the  Dis¬ 
trict  Line. 

277  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Leroy  S.  Mann,  jwho,  in  sub¬ 
stance,  testified  that  lie  lives  in  Washington,  Di  C.,  and  is  at 
present  employed  as  a  salesman  by  the  Minnix  Company; 
that  from  the  early  part  of  January,  1926  unitil  the  latter 
part  of  December,  1929  he  was  employed  by  the!  F.  H.  Smith 
Company;  that  during  the  first  part  of  May,  1929  at  the 

instruction  of  Mr.  John  Edwards  he  went  to  the  Armv  and 

* 

Navy  trading  store  on  D  Street  this  City  and  purchased  be¬ 
tween  thirty  and  forty  trunks  for  the  F.  H.  Smjth  Company 
which  he  paid  for  in  cash  obtained  from  the  Cashier;  that 
the  trunks  were  hauled  to  the  F.  H.  Smith  Corhpany  in  the 
Company’s  mail  truck  driven  by  Richard  Day  is  and  John 
Hall ;  that  shortly  before  he  got  the  trunks  at  the  Army  and 
Navy  trading  store,  at  the  instruction  of  Mr.  Elbert  Ana- 
dale  he  bought  four  small  wardrobe  suit  cases!  at  Becker’s 
leather  goods  store  on  F  Street  near  the  Fox  Theater  which 
were  charged  to  the  Smith  Company’s  aceounit  and  deliv¬ 
ered  on  a  Saturday  afternoon  in  May,  1929;  that  after  these 
trunks  were  brought  to  the  F.  II.  Smith  Company  Building 
lie  saw  them  there  some  weeks  later. 

The  witness  further  testified  that  he  saw  some  of  the 
trunks  at  the  vault  in  the  Smith  Company  Building,  at 
which  time  they  were  just  standing  there;  that  on  the  Mon¬ 
day  evening  when  he  purchased  the  trunks  he  wrapped  up 
some  packages  and  put  in  the  trunks,  but  does  not  know 
what  was  in  them ;  that  he  assisted  Mr.  Ana  dale,  one  of  the 
defendants  in  this  case,  put  some  stuff  in  one;  that  the 
packages  lie  put  in  the  trunks  came  out  oif  the  vault; 

278  that  very  nearly  all  the  trunks  they  purchased  that 
day  were  filled  that  night ;  that  several  different  em- 
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ployees  of  1  lie  company  wore  engaged  there  in  that,  oper¬ 
ation,  including  Mr.  Anadale  part  of  the  time,  Mr.  Edwards 
part  of  the  time,  Mr.  Marvin,  Mr.  Trimble,  Wallace  Walter, 
Charles  Wentz  and  several  other  employees;  that  the  oper¬ 
ation  continued  until  very  late  at  night,  being  concluded 
around  midnight:  that  after  the  trunks  were  packed  they 
wore  hauled  upstairs  to  the  first  floor  of  the  building  and 
later  loaded  onto  a  trunk  by  witness,  Mr.  Trimble,  Mr. 

Marvin,  Mr.  Wentz,  and  John  Whalev  came  bv  about  the 

•  • 

time  they  were  loading  and  helped  load  a  couple  of  things 
on  the  truck;  that  the  only  one  of  the  defendants  present  at 
the  time  the  truck  was  being  loaded  was  Mr.  Edwards;  that 
the  driver  of  the  truck  was  either  Joe  Howard,  a  colored 
man  that  worked  as  a  porter  around  the  Smith  Company 
offices,  or  Anthony  Senes,  a  man  employed  in  some  confi¬ 
dential  capacity  by  Mr.  Pitts. 

On  cross-exhmination  the  witness  testified  that  the  first 
few  trunks  that  they  got  he  sent  Davis,  the  last  witness  to 
get  them:  that  Davis  was  head  messenger  and  in  charge  of 
the  mail  department;  that  Davis  had  under  him  at  different 
times  from  two  to  five  boys.  The  witness  further  testified 
that  his  position  with  the  Smith  Company  was  manager  of 
the  purchase  and  service  department;  that  he  received  an 
order  to  purchase  the  trunks  and  purchased  them  in  the 
ordinary  course  just  as  he  would  purchase  any  other  article 
for  use  in  connection  with  the  business  of  the  company; 
that  the  trunks  were  brought  to  the  Smith  Company  in 
broad  daylight  at  various  times  during  the  afternoon  and 
were  unloaded  in  the  alley  back  of  the  building  at  819 
279  15th  Street,  the  first  floor  of  which  was  occupied  by 
witness’  department  of  the  Smith  Company;  that 
this  alley  or  area  way  is  Smith  Company  property:  that  the 
vault  is  in  the  rear  of  the  main  Smith  Building;  that  the 
trunks  were  taken  into  the  property  at  819  and  the  wrap¬ 
pings  taken  off  and  then  carried  around  to  the  Smith  Build¬ 
ing  and  taken  down  to  the  basement;  that  the  place  where 
the  trunks  were  taken  is  the  place  where  most  of  the  articles 
that  were  purchased  would  be  taken;  that  the  truck  made 
probably  four  or  five  trips  to  bring  the  trunks  there. 

The  witness  further  testified  that  the  only  things  he  put 
on  the  truck  were  things  already  wrapped  in  paper. 

Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
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Tin  it  (id  States  produced  one  John  V.  Whaley,  who,  in  sub¬ 
stance,  testified  that  lie  is  22  years  old  and  a  lifelong  resi¬ 
dent  of  the  City  of  "Washington  at  present]  employed  as 
invoice  clerk  at  the  People’s  Drug  Store,  prior  to  which 
he  was  assistant  to  the  cashier  at  the  brokerage  office  of 
James  hi.  Johnson  &  Company;  that  prior  to  that  time 
lie  was  employed  for  a  short  time  by  the  National  Biscuit 
Company  and  before  that  he  was  employed  for  nearly  four 
years  by  the  F.  II.  Smith  Company,  his  employment  with 
which  company  started  in  either  April  or  May,  192.1  and 
continuing  to  the  latter  part  of  November,  1929,  until  the 
company  left  the  City  of  Washington;  that  lj:e  had  worked 
for  them  continuously  up  until  the  day  they  left;  that  he 
was  assistant  to  Mr.  Enright,  the  branch  Office  auditor; 
that  witness’  duties  were  to  check  the  correctness  of  the 
audits  of  the  different  branch  offices  as  the]  audits  would 
come  in;  that  after  that  lie  became  assistant  bond  clerk, 
assisting  Miss  Kravitz,  which  position  he  held  for  about 
a  year,  next  becoming  partial  payment  (fashier  which 
position  he  filled  until  about  June,  1929  when  he  took  a 
position  as  disbursement  clerk,  occupying  jtliat  position, 
until  the  time  the  company  left  Washington];  that  witness 
is  familiar  with  the  disbursement  journal  of  jtlie  company; 
that  he  kept  it  daily;  that  he  had  a  daily  j disbursement 
journal  for  all  transactions;  that  the  disbursement  jour¬ 
nals  that  were  kept  prior  to  the  time  he  took  over  that 
position  were  there  with  him;  that  he  did  not  have  charge 
of  them  but  had  them  in  a  place  to  which  he]  could  always 
refer  to  them  to  check  back  when  there  was  some- 
2S1  thing  wrong;  that  from  time  to  time  lie]  had  occasion 
to  refer  to  those  disbursement  journals  kept  prior 
to  the  time  he  kept  them;  that  he  could  not]  say  how  far 
back  the  disbursement  journals  ran,  but  he]  never  found 
any  missing  when  he  went  to  look  for  thefii ;  that  they 
would  go  back  over  a  matter  of  years;  that  jtlie  disburse¬ 
ment  journal  showed  what  bills  were  paid,  Coupons  were 
paid  by  check,  and  other  miscellaneous  checks  that  had 
been  paid  out. 

The  witness  further  testified,  describing  the  Mature  of  the 
disbursement  journal  that  people  would  sen(1  in  coupons 
through  the  mail  and  they  would  be  paid  by  check;  that 
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bills  would  come  in  and  be  paid  by  cheek;  that  during  the 
day  ihe  cashier  would  cash  coupons  and  his  petty  cash 
would  be  reimbursed  by  checks  which  lie  would  cash  at 
the  bank;  and  different  cashed  checks  would  go  through 
the  journal  and  all  other  miscellaneous  matters  would  go 
through  the  journal  that  were  paid  by  check  and  be  charged 
to  some  account  on  the  general  ledger  and  would  balance 
up  daily  with  the  amount  of  disbursements;  that  he  does 
not  know  of  anv  transaction  bv  which  money  was  paid  out 

%  4'  •  A. 

by  the  company  from  day  to  day  that  did  not  go  through 
the  disbursement  journal. 

The  witness  further  testified  that,  because  of  his  em¬ 
ployment  he  was  familiar  with  the  nature  of  the  socalled 
debit  slips,  or  debit  tickets;  that  they  would  serve  the  pur¬ 
pose  of  giving  him  the  charge  to  put  on  his  journal,  why 
he  was  paying  out  or  drawing  a  check;  that  generally  the 
debit  slips  would  have  a  charge  on  them  and  also  to  whom 
the  check  was  to  be  made  payable,  and  they  would  be  ok’d 
by  officers  of  the  Smith  Company. 


2S2 


The  witness  further  testified  that  checks  were 


drawn  payable  to  cash;  that  a  number  of  times  wit¬ 
ness  cashed  such  checks  the  proceeds  of  which  he  would 
bring  back  to  either  Mr.  Edwards,  Mr.  Trimble  or  Mr. 
Thomas,  and  usually  when  it  would  go  to  Mr.  Thomas, 
practically  all  the  time  it  would  go  to  some  one  else;  that 
Mr.  Thomas  would  usually  give  it  to  Mr.  Edwards;  that 
he  does  not  know  what  Mr.  Edwards  would  do  with  it. 


The  witness  further  testified  that  in  the  due  course  of 

his  work  he  received  the  cancelled  checks  of  the  Smith 

Company  which  he  filed  numerically,  each  check  being 

numbered,  and  kept  a  file  of  them  in  the  vault  downstairs; 

that  those  checks  that  he  had  reference  to  later  he  would 

usually  find  there  in  the  files. 

* 

The  witness  further  testified  that  checks  drawn  payable 
to  cash  would  usually  range  from  $500  up;  that  he  had 
nothing  at  all  to  do  with  the  disposition  of  any  of  the 
money  that  came  from  those  checks  drawn  payable  to  cash: 
that  when  he  cashed  checks  payable  to  cash  it  was  usually 


on  instructions  by  the  officer  of  the  Smith  Company  that 


gave  him  the  debit ;  it  would  always  be  ok’d;  that  the  offi¬ 


cer  would  ask  him  to  draw  a  check  payable  to  cash  and  he 


would  draw  a  check  payable  to  cash  and  bring  the  cash 
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back  and  give  it  to  him;  that  he  usually  cashed  the  checks 
at  the  -Merchants  Bank,  sometimes  at  the  Liberty  National 
Bank  and  some  few  times  he  has  gone  to  the  Commercial; 
that  most  of  the  time  he  would  go  to  the  convenient  banks, 
the  Merchants,  rather  than  to  the  bank  upon  which  the 
check  was  drawn;  that  when  he  cashed  jsuch  checks  he 
was  told  to  get  large  bills,  to  get  hundreds  if  pos- 

283  sible,  and  he  usually  got  hundreds. 

The  witness  further  testified  that  pn  May  6,  1929, 
a  Monday  night,  the  night  when  his  fraternity  held  a  meet¬ 
ing,  about  12  o’clock  he  decided  to  stop  at  the  meeting; 
that  the  fraternity  rooms  were  right  next  door  to  the  Smith 
Company  and  that  he  was  going  to  the  fraternity  rooms  and 
there  were  quite  a  number  of  people  at  the  Smith  Company 
moving  out  trunks  and  witness  stopped  there  first,  at  about 
12  o’clock;  that  he  was  alone  at  the  time;  that  there  was  a 
Chevrolet  truck  drawn  up  at  the  curb  on  the  15th  Street 
front  of  the  building,  and  Mr.  Edwards,  M|r.  Trimble,  Mr. 
Mann,  Joe  Howard,  Mr.  Bundy,  Mr.  Senes,  and  others  were 
loading  trunks  on  the  truck ;  that  witness  helped  lift  a  few 
of  them;  that  the  truck  was  partly  loaded  when  he  got 
there ;  that  it  took  about  half  an  hour  to  complete  the  load¬ 
ing  of  the  trunk-;  that  when  the  truck  was  loaded  it  was 
driven  away  by  Joe  Howard,  there  being  with  him  on  the 
front  seat  Mr.  Senes  and  Mr.  Bundy;  that  Mr.  Edwards 
and  Mr.  Trimble  were  in  a  machine  in  froxit  of  the  truck; 
that  he  believes  it  was  Mr.  Edwards’  mabhine  that  Ed¬ 
wards  and  Trimble  were  in;  that  the  other  men  stayed 
around  the  Smith  Company;  that  witness!  left  and  went 
next  door  to  the  fraternity  meeting,  the  others  going  back 
into  the  building;  that  witness  stayed  at;  the  fraternity 
meeting  about  a  half  or  three-quarters  of:  an  hour;  that 
when  he  came  out  he  came  right  on  past  the  building  but 
no  one  was  there  then. 

The  witness  further  testified  that  at  the  time  he  was  sent 
out  to  cash  checks,  besides  Mr.  Thomas  or  Mr.  Edwards  he 
would  sometimes  give  the  proceeds  to  Mr.  Trimble;  that  he 
believes  on  a  few  occasions  Mr.  Smith  got  it  but  he 

284  would  turn  it  over  to  some  one  else. 

In  cross-examination  the  witness  testified  that  he  could 
draw  checks  without  debit  slips  but  never  did  because  he 
did  not  want  to  take  the  responsibility;  that  his  instruc- 
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tions  were  not  to  draw  any  checks  for  which  there  were  no 
debit  slips  ok’d  by  one  of  the  officers,  so  that  whenever  he 
drew  a  petty  cash  check,  or  whenever  he  drew  a  check  to  a 
designated  person  there  was  some  sort  of  a  debit  slip  to 
authorize  the  drawing  of  the  check;  that  checks  were  not 
drawn  willy-nilly  without  any  authorization;  that  after  the 
debit  slip  had  served  its  purpose  and  informed  him  in  re¬ 
gard  to  what  account  it  should  be  charged,  it  was  placed 
in  an  envelope  for  the  day  and  the  envelopes  were  filed  ac¬ 
cording  to  days  in  the  book  vault;  that  witness  prepared 
most  of  the  checks  because  it  was  his  duty,  but  if  he  did 
not  happen  to  be  there  Mr.  Thomas,  Mr.  Smith  or  Mr.  Shaw 
would  draw  them  ;  that  he  drew  checks  from  the  first  part 
of  June  to  the  latter  part  of  November  of  1929;  that  during 
1927  and  1928  while  he  was  partial  payment  cashier  he 
drew  a  few;  that  at  the  time  this  packing  was  going  on  he 
was  not  in  charge  of  drawing  checks  and  had  not  been 
prior  to  that  time;  that  Mr.  Thomas  was  Treasurer  during 
the  time  witness  was  drawing  checks  at  which  time  witness’ 
designation  was  disbursement  clerk;  that  at  times  Mr. 
Thomas  prepared  checks. 

The  witness  further  testified  that  it  was  usually  Mr.  Ed¬ 
wards  who  would  instruct  him  to  go  to  the  bank  to  cash 
checks ;  that  the  instructions  he  got  with  regard  to  the  kind 
of  currency  to  get  he  received  from  Edwards,  Thomas,  and 
sometimes  Trimble :  that  the  instructions  differed  at  times. 

On  redirect  examination  the  witness  testified  in 
285  substance  that  his  fraternity  met  every  other  Mon¬ 
day  evening  and  at  this  time  he  spoke  of  in  May, 
1929  was  the  first  Monday  in  the  month;  that  while  wit¬ 
ness  was  disbursing  clerk  the  Smith  Company  paid  its  bills 
aside  from  the  payroll  by  check;  that  most  of  the  obliga¬ 
tions  or  bills  of  the  Smith  Company  were  paid  by  check; 
that  some  few  times  they  would  be  paid  by  bank  cashier’s 
check;  that  he  never  paid  any  bill  whatsoever  in  actual  cash 
monev. 

ft/ 

On  recross-examination  the  witness  testified  that  coupons 
presented  at  the  window  were  paid  by  the  cashier  if  in 
amounts  less  than  $100,  but  in  some  cases  where  the  cou¬ 
pons  aggregated  more  than  $100  they  were  in  cash  and  in 
a  few  cases  very  large  amounts  of  cash  were  paid  to  people 
who  presented  coupons  through  the  window;  that  wit- 
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ness  was  not  at  the  window  while  he  was  disbursement 
elerk;  that  when  they  wanted  to  pay  somebody  by  check 
for  coupons  they  came  to  witness  and  what!  they  were  doing 
when  they  did  not  come  to  him  for  that  purpose  he  does  not 
know,  and  does  not  know  how  much  cash  was  paid  through 
the  window  to  people  for  coupons  day  by  day;  that  all 
coupons  that  were  paid  by  the  cashier  were  always  turned 
over  to  witness  in  the  morning  and  witness  would  reim¬ 
burse  the  cashier  with  a  petty  cash  check,  and  the  check 
would  always  be  payable  to  “petty  cash.”  | 

286  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said!  indictment,  the 

Cnited  States  produced  one  Isadore  Brill,  who,  in  sub¬ 
stance,  testified  that  he  is  a  Member  of  the  Bar  of  the  Su- 
preme  Court  of  the  District  of  Columbia;  that  for  four 
years,  from  the  summer  of  1925  to  about!  the  summer  of 
1929  he  was  employed  by  the  F.  H.  Smith  Company  as  dis¬ 
bursing  clerk;  that  a  disbursement  journal  Iwas  kept  by  the 
Smith  Company:  that  as  checks  were  drawn  they  would  be 
recorded  in  the  daily  disbursement  journal,  that  is  the 
payee,  the  number  of  the  check,  the  date  and  the  charge; 
that  down  to  the  period  of  1925  the  book  was  a  permanently 
bound  book;  that  about  the  spring  of  1926i the  system  was 
changed  to  loose  leaf  form:  that  the  bookkeepers  posted 
the  disbursement  journal;  that  it  was  part  of  witness’  duty 
to  keep  the  disbursement  journal  and  that! he  received  the 
informat  ion  whereby  he  kept  it  from  certain  approved  debit 
slips  by  which  cheeks  were  drawn;  that  the  debit  slip  would 
be  approved  by  the  party  who  wanted  the  check  and  the 
debit  slip  was  the  order  for  which  the  check  was  drawn,  con¬ 
taining  in  the  way  of  information  the  chargp,  the  payee,  the 
amount:  that  he  did  not  always  receive  a  debit  slip,  but 
such  occasions  were  infrequent. 

The  witness  further  testified  in  substancje  that  while  an 
employee  of  the  F.  H.  Smith  Company  at  the  instructions 
of  Mr.  Anadale,  Mr.  Edwards,  or  Mr.  Trimble  he  has  had 
occasion  to  draw  checks  payable  to  “Cash”;  that  he  has 
had  occasion  to  draw  checks  payable  to  btiilding  corpora¬ 
tions;  that  he  drew  a  few  checks  on  the  Pittsburgh;  that  he 
drew  checks  on  the  Fairfax  Apartment  Corporation,  the 
Wellington  Building  Corporation,  arid  the  43rd  and 

287  Locust  Streets  Corporation,  and  on  dne  or  two  occa¬ 
sions  drew  checks  payable  to  Al-Ladd-Del-Mar ;  that 
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lie  never  saw  the  checks  drawn  payable  to  these  building; 
corporations  after  they  were  endorsed  and  never  cashed 
such  checks  himself;  that  they  were  drawn  on  the  instruc¬ 
tions  of  Mr.  Dundon  in  some  cases  and  Mr.  Anadale  in 
others:  that  he  does  not  know  how  or  whv  these  checks 
were  issued:  that  they  would  he  charged  to  the  accounts  for 
which  they  were  drawn. 

The  witness  further  testified  that  the  cancelled  checks  of 
the  Smith  Company  were  filed  numerically;  that  he  had  had 
occasion  to  pull  some  of  the  checks,  by  which  he  means 
removal  from  the  file:  that  they  were  pulled  oftentimes  be¬ 
cause  there  would  be  a  question  of  whether  they  had  been 


issued  for  a  certain  purpose,  or  in  cases  where  checks  were 
lost  and  parties  wanted  duplicates  issued:  and  witness 
would  have  reference  to  the  check  file  at  times:  that  the  can¬ 
celled  checks  were  kept  in  steel  files  in  the  center  room  of 
the  vault  in  the  basement  of  the  Smith  Company;  that  he 
never  saw  checks  pulled  by  anyone  other  than  himself  and 
never  heard  instructions  given  to  any  employee  of  the  com¬ 
pany  with  regard  to  pulling  checks:  that  the  only  time  he 
knows  of  cancelled  checks  to  be  missing  would  be  sometimes 
when  they  would  not  be  back  from  the  bank. 

The  witness  further  testified  that  about  May  of  1929 
there  came  a  time  when  the  files  of  cancelled  checks  in  the 
vault  were  removed:  that  he  had  occasion  to  refer  to  them 
and  found  the  entire  file  missing. 

The  witness  further  testified  that  the  obligations  of  the 
company  were  paid  by  checks. 


On  cross-examination  the  witness  testified  in  sub- 
288  stance  that  1  lie  change  to  the  loose  leaf  system  for  the 
disbursement  journal  was  because'  that  form  was 
more  readily  adaptable  to  the  needs  of  Ihe  business,  and  for 
officienev.  and  it  was  necessary  to  have  some  people  in  the 
accounting  department  using  the  previous  day’s  sheets  for 
posting  purposes  while  others  in  the  department  were  using 
new  sheets  for  the  day’s  business;  that  the  entries  in  the 
disbursement  journal  were  posted  to  the  various  ledgers 
and  other  books  of  account;  that  the  pages  of  the  disburse¬ 
ment  journal  were  kept  from  day  to  day  and  when  they  be¬ 
came  voluminous  they  were  put  over  in  a  transfer  binder: 
that  there  was  never  any  one  book  known  as  a  disbursement 
journal,  but  it  was  simply  the  sheets ;  that  in  the  course  of 
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lime  the  transfer  hinders  became  very  large;  that  there 
never  was  one  book  known  as  the  disbursement  journal  but 
there  were  a  lot  of  sheets  that  were  disbursement  journal 
sheets,  which  recorded  the  day  to  day  transaction.  Witness 
kept  the  disbursement  journal,  or  disbursement  journal 
sheets  properly,  and  his  instructions  were  to  keep  it 
properly. 

The  witness  further  testified  in  substance  i that  anvbodv 

i  *  - 

had  access  to  the  cancelled  checks;  a  number  |of  people  had 
access  to  them. 

On  redirect  examination  the  witness  testified  in  substance 
that  on  a  few  occasions  he  cashed  checks  drawn  to  “Cash”, 
doing  so  on  the  instruction  of  Mr.  Edwards, |  Mr.  Anadale, 
or  Mr.  Trimble;  that  he  cashed  such  checks  at  the  Mer¬ 
chants  Bank  &  Trust  Company,  the  Commercial  National 
or  banks  up  town;  that  the  proceeds  of  such!  checks  he  re¬ 
turned  to  the  officer  who  instructed  him  to  cash  the  checks; 
that  on  a  few  occasions  he  cashed  thes4  checks  in  the 

289  manner  he  has  described  at  a  time  wh|en  he  had  re¬ 
ceived  a  debit  slip  bearing  no  notation  as  to  what 

account  it  was  to  be  charged  to;  that  he  cannot  state  spe¬ 
cifically  the  amounts  but  that  sometimes  it  was  $1000  or 
$2000.  The  witness  further  testified  in  substance  that  the 
debit  slips  that  were  turned  over  to  him  were  kept  in  the 
chronological  file. 

On  recross-examination  the  witness  testified  in  substance 
that  the  checks  were  all  properly  authorized!,  or  he  would 
not  have  drawn  them.  ! 

290  Thereupon,  further  to  maintain  the!  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Joseph  Henry  Howard,  who, 
in  substance,  testified  that  he  is  a  resident  of  Washington, 
D.  C.,  and  was  formerly  in  the  employ  of  the  F.  Ii.  Smith 
Company,  first  entering  that  employment  in  jthe  year  1922 
or  1923,  and  continuing  there  until  last  November  when  he 
left;  that  his  duties  were  cleaning  around  the  officials’ 
offices  and  messenger;  that  he  served  particularly  Mr. 
Pitts;  that  he  would  leave  the  City  from  tiijne  to  time  on 
Mr.  Pitts’  instructions,  having  been  sent  to  Long  Island. 
Hot.  Springs  and  Florida;  that  when  he  left  jthe  employ  of 
the  company  in  Washington  in  November,  1929  he  went  to 
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New  York  at  Mr.  Pitts's  instructions  and  from  there,  be¬ 
tween  the  15th  and  20th  of  January  went  to  Mr.  Fitts’ 
residence  at  Palm  Beach,  Florida  where  in  a  general  way 
his  duties  were  night  watchman  and  driving  the  Buick 
truck. 

The  witness  further  testified  that  during  the  period  of 
his  employment  in  Washington  from  time  to  time  he  had 
occasion  to  go  to  the  Southern  Maryland  Trust  Company  at 
Seat  Pleasant,  Maryland,  such  trips  during  the  past  three 
years;  that  sometimes  he  would  go  once  a  week  or  twice  a 
month  or  sometimes  probably  he  would  not  go  for  a  long 
time  afterwards;  that  there  were  three  or  four  secretaries 
that  from  time  to  time  would  send  him  out,  Mr.  Dundon, 
Mr.  Anadale,  Mr.  Edwards,  and  there  were  a  number  of 
others  around  there;  that  sometimes  he  would  take  out 
sealed  envelopes,  and  sometimes  envelopes  that  were  not 
scaled;  that  those  envelopes  that  were  scaled  he  handed  in 
to  the  office  and  those  that  had  money  in  them  he  would 

take  the  monev  out  and  hand  it  in;  that  the  monev 

^  '  • 

201  was  in  bills  of  different  denominations;  that  some¬ 
times  it  would  be  large  bills  and  sometimes  it  would 
be  five,  ten  and  twenty  dollar  bills;  that  he  did  not  know 
what  the  contents  of  the  sealed  envelopes  was;  that  at  times 
he  had  occasion  to  carry  deposit  slips  out  there  with  the 
monev  he  carried;  that  mostlv  he  gave  the  monev  and  the 
deposit  slips  to  Mr.  Phillips;  that  he  would  not  instruct  the 
person  to  whom  he  gave  those  as  to  what  was  to  be  done 
with  the  money  and  no  questions  were  asked  him  (witness) 
as  to  what  he  wanted  done  with  the  money;  that  he  .just 
handed  the  money  and  the  deposit  slip  to  the  person  in 
charge  and  got  a  receipt;  that  he  never  examined  the  de¬ 
posit  slips  beyond  ascertaining  the  amount  of  money  he  had 
1  o  deposit:  that  sometimes  he  would  telephone  back  to  the 
company  on  arriving  at  the  bank;  that  when  Mr.  Edwards 
would  send  him  Edwards  would  tell  him  to  call  him  up  when 
he  got  there  and  he  would;  that  at  some  time  he  got  some¬ 
thing  from  Mr.  Plaster,  or  Mrs.  House  out  there  and 
brought  back  to  the  office,  but  he  cannot  tell  what  it  was  or 
when  it  was;  that  one  time  he  was  out  there  and  brought  in 
$70,000  or  $80,000  worth  of  bonds;  that  he  probably  brought 
back  some  packages,  sometimes  envelopes  and  sometimes 
things  wrapped  up,  the  contents  of  which  he  did  not  know; 
that  either  in  September,  October  or  August  he  brought 
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some  packages  in  from  Mr.  Plaster  to  Mrl  Pitts  or  Mr. 
Edwards;  that  lie  put  them  on  Mr.  Pitts’  desik  in  Mr.  Pitts’ 
office ;  that.  Mr.  Pitts  was  there  at  the  time ;  tliat  witness  did 
not  see  what  Pitts  did  with  them;  that  witness  left  at  that 
time. 

The  witness  further  testified  in  substance!  that  he  is  ac¬ 
quainted  with  Mr.  Earquhar,  a  former  enjployee  of  the 
Smith  Company,  and  with  James  Brotvn,  the  Super- 

292  intendent  of  the  Smith  Building;  that  at  times  he 
would  go  up  to  the  Jefferson  Apartments  with  Air. 

Farquhar  when  Farquhar  was  looking  after  the  apartments 
and  sometimes  would  have  things  to  pack  jor  bring  out ; 
that  Mr.  Pitts  would  be  awav  and  would  write  for  them  and 

I 

they  would  go  up  and  take  them  out  and  witness  would 
wrap  them  up  and  ship  them  away — personal  things  of  Mr. 
Pitts;  that  about  two  years  ago  at  Mr.  Farquhar ’s  instruc¬ 
tions  witness  went  up  there  and  got  two  or  three  pretty 
heavy  boxes  of  books,  so  heavy  he  had  to  have  Farquhar 
help  him  carry  them ;  that  at  that  time  Pitts!  was  living  at 
the  Jefferson;  that  it  was  sometime  after  dgrk  that  night 
when  he  went  for  them ;  that  after  he  took  the  boxes  out  of 
the  Jefferson  Farquhar  said  “Let’s  go  dowij  to  the  Smith 
Building”;  that  he  put  the  boxes  in  the  basement  of  the 
Smith  Building  and  at  Farquhar’s  direction! opened  them; 
that  the  boxes  contained  some  old  papers  and  book  tops 
and  things  like  that;  that  witness  did  not  look  into  any  of 
the  book  covers  to  read  them;  that  there  wcife  some  bound 

I 

books  in  the  boxes,  but:  does  not  think  there  jwere  many  of 
them;  that  he  did  not  read  any  of  them;  1  halt  he  and  Far¬ 
quhar  burned  the  books  and  papers  after  he  took  them  out 
of  the  boxes,  which  took  them  until  around  one  or  two 
o’clock,  2.30,  or  something  like  that,  when  Farquhar  left 
and  witness  remained  to  complete  the  task,  getting  through 
around  six  or  seven  o’clock  in  the  morning;  that  the  books 
were  burned  in  the  boiler  room  in  the  basement ;  that  there 
were  oil  burners  under  the  boilers  and  the  oil  burners  ran 
there  all  night  while  he  was  burning  the  books. 

The  witness  further  testified  that  on|e  night  in  the 

293  spring  of  1929.  at  the  direction  of  due  Senes,  an 
employee  of  the  Smith  Company,  he  assisted  in  load¬ 
ing  trunks  on  to  a  truck;  that  witness  did  njot  know  what 
was  in  them  as  they  came  out  and  did  not  lopen  them  to 
see;  that  they  were  quite  heavy;  that  pretjty  nearly  all 
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the  hoys  working  in  the  mail  department  were  out  there, 
and  he  thinks  Mr.  Edwards  and  Mr.  Trimble  was  there; 
that  Senes  told  him  (witness)  that  he  was  to  go  with  him 
and  help  him;  that  the  loading  of  the  truck  was  com¬ 
pleted  around  12  or  1  o’clock;  that  after  the  loading  was 
completed  witness  pulled  the  truck  out  in  the  street  from 
where  it  was  and  waited  for  Farquhar  to  light  a  cigar 
and  then  they  went  away;  that  they  had  a  little  difficulty 
getting  awav  because  Senes  was  not  used  to  handling  a 
four  speed  truck:  that  witness  does  not  think  that  he  had 
ever  seen  the  truck  before;  that  he  did  not  know  where 
they  were  going  to  take  the  truck  or  what  they  were  going 
to  do;  that  Senes  was  driving  the  truck  as  they  went  away; 
that  he  (witness)  did  not  drive  it  on  any  part  of  the 
journey;  that  they  went  out  to  Chatham,  Mr.  Pitts’  farm, 
out  towards  Bi’adley  Hills;  that  it  took  about  three  quar¬ 


ters  of  an  hour  or  an  hour  to  drive  out;  that  he  and  Senes 
were  the  only  ones  on  the  truck;  that  Mr.  Edwards  and 
Mr.  Trimble  went  along  in  a  private  car;  that  when  they 
got  to  Mr.  Pitts’  farm  the  truck  was  run  into  a  barn,  a 
shed:  that  Senes  left  shortly  afterwards  and  the  witness 
left  in  charge  of  the  truck,  staying  with  it  all  night;  that 
Senes  left,  he  thinks  with  Edwards  and  Trimble,  coming 
back  the  next  morning  when  he  said  thev  had  to  wait  for 

O  v 

a  man,  and  they  waited  until  this  man  came  when  witness 
got  on  the  truck  and  followed  this  man,  a  boy  named 
294  Cole,  chauffeur  for  Mr.  Henry;  that  this  boy  Cole 
was  in  a  little  Ford  or  Chevrolet  roadster ;  that  Cole 
made  so  many  turns  witness  didn’t  know  where  he  was 
going,  but  he  stopped  at  Mr.  Porter’s  farm;  that  witness 
knew  Mr.  Porter;  that  Porter  told  Cole  where  to  go,  to 
back  up  to  the  barn  and  unload  them;  that  Senes  handled 
the  tailgate  and  Cole,  Porter  and  witness  stacked  them  in¬ 
side  the  barn;  that  he  could  not  say  how  many  trunks 
there  were,  but  it  took  about  20  minutes  or  half  an  hour 
to  unload  them;  that  after  the  trunks  were  unloaded  wit¬ 
ness  went  back  to  town;  that  Senes  drove  the  truck  back 
to  town;  that  he  thinks  the  trunks  were  at  Porter’s  farm 
ten  days  or  two  weeks,  at  which  time  he  was  sent  out 
there  by  some  official  of  the  Smith  Company  and  reloaded 
the  trunks,  being  helped  by  a  man  he  picked  up  to  help 
him,  whose  name  he  does  not  remember;  that  he  went  out 
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to  Porter’s  farm  on  a  truck  he  hired  from  a j colored  man 
named  Matthews;  that  he  does  not  remember  at  whose 
direction  he  hired  the  truck;  that  he  took  the  trunks  to 
the  farm  house  of  a  colored  man,  Arthur  ! Chapman,  a 
friend  of  his,  who  lives  near  Falls  Church,  Virginia,  and 
with  whom  he  had  made  a  previous  arrangement  to  keep 
the  trunks,  which  arrangement  he  made  at  the  direction 
of  the  party  who  first  told  him  to  move  the  trunks  from 
Mr.  Porter’s;  that  he  agreed  to  pay  Chapman; $25  a  month 
lo  store  the  trunks  in  a  celler  about  8  bv  10  jfeet ;  that  he 
paid  Chapman  $25  a  month  to  put  the  trunks  in  there 
and  thereafter  paid  him  every  month;  that  the  trunks  re¬ 
mained  there  some  months;  that  he  took  the  trunks  away 
again  in  the  fall;  that  some  one  helped  him,  bfit  he  cannot 
remember  the  person’s  name;  that  Edwards  directed  him 

to  bring  the  trunks  in;  that  one  time  Matthews,  the 
295  owner  of  the  truck  went  with  witness:  that  between 

i 

the  1st  and  the  15th  of  September,  hq  thinks  the 
night  of  the  big  storm  was  the  night  Matthejvs  was  with 
him;  that  when  he  got  the  trunks  into  town  he  put  them 
in  the  back  vault  room;  that  since  then  he  hasj  seen  trunks 
similar  to  them  everywhere,  some  in  the  storej  entrance  in 
front  of  the  building,  some  they  sent  down  to  Atlantic  City 
to  Mrs.  Pitts;  that  lie  saw  some  down  in  Paint  Beach  in  a 
back  room  and  one  or  two  probably  sitting  jat  the  office 
in  Mr.  Pitts’  residence  last  winter;  that  when!  he  took  the 
trunks  away  from  Chapman’s  basement  he  plaid  him  the 
final  payment  with  money  given  him  by  Mr.  Edwards. 

The  witness  further  testified  that  during  tljie  time  that 
the  trunks  were  at  Chapman’s,  between  May  and  Septem¬ 
ber  ho  had  occasion  to  go  there  from  time  to!  time  to  get 
something  and  bring  in  as  it  was  needed;  that  upon  one 
of  those  occasions  Mr.  Edwards  and  Mr.  Afiadale  went 
out  with  him  in  a  Ford  which  witness  drove;  and  they  were 
there  quite  a  little  while  on  that  occasion  and  Considerable 
stuff  was  picked  out  of  the  trunks,  sorted  as  people  used  it 
and  brought  back. 

The  witness  further  testified  that  in  Januajry,  1930  he 
went  to  Mr.  Pitts’  residence  in  Palm  Beach  where  he  re¬ 
mained  until  April  when  he  came  to  ‘W’ashingtbn  as  a  wit¬ 
ness  subpoenaed  by  the  Government  for  the  G[rand  Jury; 
that  he  then  returned  to  Palm  Beach  and  stayed  there 
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until  some  time  in  Mav  when  he  —  on  his  vacation  which 

* 

he  spent  at  Key  West;  that  witness  was  working  pretty 
hard  and  was  pretty  well  shot  up  and  a  little  nervous  and 
Mr.  Pitts  asked  him  if  he  wanted  to  take  a  little  time 

296  off  and  witness  said  “sure”;  that  Pitts  advanced 
him  some  money;  that  witness  went  to  Mrs.  Enos’ 

boardinghouse  on  Davidson  Street  in  Key  West :  that  while 
he  was  at  Key  West  he  went  under  the  name  of  Patterson : 
that  he  stayed  there  a  couple  of  months;  that  while  he  was 
at  Key  West  he  got  a  letter  from  Palm  Beach  containing 
a  hundred  dollar  hill:  that  he  does  not  know  from  whom  it 
came:  that  accompanying  the  bill  was  a  note  saying  it 
hoped  witness  was  well :  that  what  it  said  he  does  not  know ; 
that  he  does  not  know  bv  whom  the  note  was  written  or 
sent:  that  nobody’s  name  appeared  on  it;  that  the  letter 
with  the  $100  hill  was  addressed  to  witness;  that  from  Key 
West  the  witness  went  to  Tampa  where  he  stayed  he  thinks 
until  August;  that  from  Tampa  he  returned  to  Palm  Beach; 
that  he  was  sick  and  not  feeling  very  well  and  wrote  to 
Pitts  telling'him  of  his  illness  and  Pitts  replied  that  if  he 
was  not  feeling  well  but  was  well  enough  to  travel  to  re¬ 
turn  home  there;  witness  thinks  he  received  $20;  that  he 
returned  to1  Palm  Beach,  to  Mr.  Pitts;  that  at  Tampa  he 
told  them  that  if  any  mail  came  for  Howard  or  Patterson 
it  was  meant  for  him ;  that  when  he  returned  to  Palm 
Beach  in  August  he  stayed  until  the  7th  or  9th  of  Septem¬ 
ber:  that  the  reason  he  left  was  this:  That  that  night  he 
and  the  butler.  Nelson,  had  a  drink,  that  witness  went  out 
and  worked  all  night  and  the  next  morning  around  5.30  or 
a  quarter  to  6  witness  started  painting  a  chair;  that  after 
the  other  watchman  went  off  witness  went  in  and  got  a 
drink,  went  out  and  started  painting  again;  that  after 
awhile  he  suddenly  realized  that  Mr.  Pitts  was  there  and 
asked  him  if  he  didn’t  hear  the  phone;  that  witness 

297  went  in,  but  whoever  was  on  the  phone  had  rung  off 
just  as  he  got  there ;  that  he  then  had  the  following 

conversation  with  Pitts:  “He”  (Pitts)  “says  ‘There’s 
some  one  that  woke  me.’  He  says:  ‘Some  one  has  phoned 
over,  trying  to  phone.’  ”  I  don’t  know  what  it  is,  all  what 
he  said — something  about  somebody  after  you,  he  said. 
“And  you  better  not  stay  over  here;”  that  after  Pitts  went 
up  witness1  got  another  shot  (drink)  and  beat  it  over  to 
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West  Palm  Beach,  getting  out  of  Pitts’  premises  by  going 
over  the  side  wall;  that  at  West  Palm  Beach  he  had  a 
couple  of  more  shots;  that  then  he  came  back  and  on  his 
wav  down  the  street  met  Sheriff  Baker’s  caij;  that  the 
chauffeur  jumped  out  and  asked  him  if  he  j  knew  Joe 
Howard;  that  witness  told  him  he  did  not  and: asked  him 
why;  that  the  chauffeur  said  “His  people  he  works  for. 
Pitts  over  there  wants  him  over  there  right  away;  So  he 
then  went  back  where  he  stopped  on  Davidson  Street,  West 
Palm  Beach  where  lie  staved  until  the  next  davj;  that  then 
he  called  up  over  to  Mr.  Pitts,  couldn’t  get  anybody  to 
talk  to,  so  took  another  shot  and  went  over  to! Mr.  Pitts’ 
place,  and  got  in  by  going  over  the  wall;  that  he; found  Mr. 
Pitts  upstairs  and  asked  him  for  some  money;:  that  Pitts 
told  him  he  would  give  him  no  money,  to  get  away,  but  wit¬ 
ness  insisted  on  some  and  asked  Pitts  to  advance  him  some 
and  Pitts  advanced  him  $200;  that  he  did  not  tell  Pitts 
where  he  was  going;  that  witness  himself  did:  not  know 
right  then  where  he  was  going;  that  he  does  not  think  Pitis 
asked  him;  that  he  does  not  think  he  conversed  concerning 
where  he  was  going;  that  there  was  no  discussion  between 
them  concerning  having  been  subpoenaed  to  come  to  court 
in  Washington ;  that  witness  did  not  know  what  it  was  all 
about;  that  when  he  found  the  sheriff  was;  after  him 
298  he  just  figured  that  a  northern  colored  rpan  had  a 
poor  chance  down  there  and  knew  that  if  lie  got  back 
here  he  would  have  a  little  chance;  that  at  that  time  lie  did 
not  know  that  a  subpoena  had  been  issued  for  hiijn  and  was 
in  the  hands  of  the  officers  there  to  be  served;  that  he  did 
not  discuss  that  matter  with  Mr.  Pitts;  that  aftler  leaving 
AVest  Palm  Beach  witness  went  back  over  where  ,lie  staved 
and  drank  for  a  couple  of  days  until  lie  got  awful  sick  and 
nervous;  that  the  people  he  was  staying  with  suggested  he 
should  get  rested  up  before  coming  north  and  told  him  a 
place  to  go ;  that  he  had  been  discussing  the  matter  of  com¬ 
ing  north,  had  written  his  wife  the  latter  part  pf  August 
that  he  would  be  up  very  shortly;  that  from  the  place  where 
he  was  he  went  to  Olympia,  which  is  20  or  25  miles  inland 
from  Palm  Beach,  where  he  staved  about  ten  daiys  with  a 
man  by  the  name  of  Jackson  or  Johnson,  just  boarded  there 
to  rest  himself  and  get  in  a  little  condition;  thajt  lie  then 
came  to  Palm  Beach  because  his  money  had  all  gone  and 
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commenced  trying  to  get  steamed  up  pretty  good,  and  was 
pretty  nervous  and  weak;  that  a  subpoena  was  not  served 
on  him  when  he  returned  to  Palm  Beach ;  that  then  for  the 
first  time  he  knew  there  was  a  bench  warrant  out  and  they 
were  looking  for  him ;  that  at  Olympia  he  lived  with  Samuel 
Shannon;  that  he  received  no  money  at  all  while  he  was 
there. 

The  witness  further  testified  in  substance  that  the  last 
time  he  talked  with  Mr.  Pitts  was  the  previous  evening  in 
Mr.  Baiclile ’s  office  in  the  Shoreliam  Building;  that  on 
Saturday  in  response  to  a  telephone  call  he  went  to  the 
Mayflower,  ascertained  that  the  room  to  which  he  was  re¬ 
quested  to  go  was  Mr.  Eaichle’s ;  that  he  did  not  go  to 
299  that  room  for  no  one  was  in ;  that  he  communicated 
with  Mr.  Baiclile  and  arranged  to  meet  him  at  his 
office  around  12  or  1  o’clock  on  Sunday;  that  when  he 
reached  Mr.  Eaichle’s  office  on  Sunday  Mr.  Toland  and  Mr. 
Treble  were  there;  that  he  went  home  without  seeing  Mr. 
Baiehle,  but  between  5  and  6  received  word  from  Mr. 
Baiclile  to  come  down  to  his  office;  that  he  went  to  Mr. 
Eaichle’s  office  where  he  met  Mr.  Eaichle,  Mr.  Toland  and 
Mr.  Treble;  that  then  Mr.  Pitts  came  in  with  a  stenog¬ 
rapher;  that  they  asked  him  some  questions;  that  they 
asked  him  if  he  objected  to  their  being  taken  down  and 
he  said  he  did  not;  that  Mr.  Eaichle  told  him  to  tell  the 
truth;  that  he  has  been  here  under  bond  as  a  Government 
witness  for  some  two  months. 

On  cross-examination  the  witness  testified  that  he  has 
lived  in  'Washington  since  1922  or  1923;  that  during  the 
time  he  was  employed  by  the  Smith  Company  he  performed 
his  duties  around  the  Smith  Company  office  as  he  might  be 
directed,  did  what  he  was  told  to  do;  that  prior  to  May, 
1929  that  he  had  driven  machines  under  the  request  or 
direction  of  ihe  Smith  Company  officials ;  that  he  cannot  say 
when  it  was  that  he  was  called  upon  to  take  some  boxes  or 
trunks  or  property  out  from  the  Jefferson  except  that  it 
was  some  tirhe  before  May,  1929;  that  it  was  in  the  ordinary 
course  of  his  business  for  the  company — that  he  was  doing 
all  sorts  of  jobs  they  told  him  of ;  that  he  did  not  knovT  what 
he  was  to  get  at  the  Jefferson  until  he  got  there  vflicn  he 
found  it  was  twro  boxes  vdiich  were  nailed  up;  that  Far- 
quhar  went  vfith  him  and  took  the  boxes  back  to  the  Smith 
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Building  where  witness  and  Farquhar  opeiied  them,  and 
witness  spent  most  of  the  night  burninjg  some  of  the 
300  contents ;  that  independent  of  any  suggestion  from 
Government  counsel,  Mr.  Dodds,  he  c^annot  fix  the 
date  in  May,  1929  when  he  next  did  anything  with  boxes; 
that  all  he  knows  is  that  such  an  occurrence  happened  in 
1929  at  which  time  he  helped  load  a  number  of  trunks  into 
a  Chevrolet  truck;  that  he  does  not  know  where  the  truck 
came  from;  that  possibly  around  July  or  August,  1929  Ed¬ 
wards  and  Anadale  went  out  with  him  to  where  the  trunks 
were  stored  at  Chapman’s  place  and  picked  put  some  stuff 
and  witness  brought  some  of  the  trunks  in  ffom  out  there 
1  he  next  day,  or  the  second  day  afterwards;  that  on  one 
trip  his  brother-in-law  was  with  him;  that  bventually  he 
brought  all  the  trunks  in  and  got  them  all  back  to  the  Smith 
Company  along  about  September,  1929. 

The  witness  further  testified  in  substance  ithat  when  he 
went  to  Palm  Beach  in  January,  1930  he  was  in  the  employ 
of  Mr.  Pitts;  that  Mr.  Pitts  was  living  at  Palrk  Beach;  that 
when  he  was  in  Tampa  and  wrote  Mr.  Pitts  that  he  was  not 
feeling  well  he  received  a  letter  either  from  Mr.  Pitts,  or 
Mr.  Pitts’  secretary,  Miss  Schneider,  asking! him  to  come 
back  and  enclosing  $20  to  pay  his  expenses  bapk ;  that  after 
talking  to  the  sheriff’s  chauffeur  he  was  cautious,  and  his 
caution  caused  him  to  go  to  this  boarding  house;  that  he 
got  back  to  Palm  Beach  from  Olympia  aboih  the  29th  or 
30th  of  September;  that  about  two  minutes  after  he  came 
back  to  Palm  Beach  he  knew  through  information  given  to 
him  by  a  friend  who  came  to  the  house  where;  he  was  stop¬ 
ping  in  West  Palm  Beach  that  a  bench  warrant  had  been 
issued  for  him;  that  that  is  the  first  that  he  had  ever  heard 
of  it. 


On  redirect  examination  the  witness  testified  that 
301  upon  the  occasion  which  caused  him  to  bcale  the  wall 
and  leave  Pitts’  place  when  Pitts  came  down  that 
morning  he  kind  of  reprimanded  me  for  notj  hearing  the 
phone,  and  said  that  some  one  ringing  it  awakened  him,  and 
that  he  didn’t  know  what  it  was  all  about,  but  it  seemed 
that  somebody  was  after  me.  And  he  said,  “Yjou  better  not 
stay  over  here;”  that  that  was  the  time  that  vjitness  left. 

Thereupon,  further  to  maintain  the  issues  on  its 
part  joined,  and  in  support  of  said  indictment,  the 
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Tinted  States  produced  one  Anthony  Senes,  who,  in  sub¬ 
stance,  testified  that  he  lives  in  Centerville.  Virginia;  that 
he  was  employed  by  Mr.  Pitts  beginning  the  early  part  of 
1906,  which  employment  continued,  with  one  interruption, 
until  1929,  the  interruption  being  in  the  latter  part  of  1929 
or  1927  when  he  had  to  go  back  to  Xew  York  “On  a  case 
that  I  had  on  appeal  in  being  accused  of  a  wire  tapping 
case;”  that  between  the  2nd  and  9th  of  May,  1929  Mr.  (i. 
Bryan  Pitts,  in  his  home,  Apartment  700.  1200  Kith  Street, 
the  Jefferson  Apartments  instructed  witness  to  see  if  he 
could  get  a  truck  with  no  driver;  that  in  compliance  with 
the  order  he  got  the  truck  of  one  Matthews,  a  colored  man; 
that  during  the  course  of  this  conversation  Pitts  asked  him 
if  there  was  ant  way  of  changing  the  original  license  plates 
on  the  truck;  that  witness  removed  the  license  plates  from 
a  little  Ford  car  of  his  and  put  them  on  the  truck;  that  the 
truck  was  used  for  the  moving  of  records,  trunks  and  boxes, 
cases;  that  he  had  the  truck  in  front  of  the  Smith  Building 
at  11.30  P.  M.,  as  he  had  been  instructed  to;  that  when  he 
arrived  there,  there  were  present  Joe  Howard,  Mr.  Ed¬ 
wards,  Mr.  Brown,  Jim  Bundy,  Leroy  Mann,  manager  of 
the  supply  department,  about  a  dozen  more,  messenger 
boys  and  things  like  that;  that  the  Smith  Company  offices 
were  not  open;  over  the  F.  H.  Smith  Company  sign  on  the 
outside  of  the  building  there  were  between  15  and  30  100 
watt  globes  shining  on  the  name,  which  lights  illuminated 
the  place,  and  witness,  on  his  own  initiative  ordered  them 
put  out  ;  that  the  truck  he  had  was  a  black  moving 
303  van  with  no  lettering  of  any  kind  on  the  side;  that 
it  took  less  than  half  an  hour  to  load  the  truck;  that 
29  trunks  and  three  packing  cases  were  put  in  the  truck; 
that  he  had  trouble  starting  the  truck  because  the  springs 
touched  the  mud  guard;  that  he  drove  the  truck;  that  Joe 
Howard  was  sitting  on  the  seat  with  him;  that  he  drove 
the  truck  to  Bethesda,  Maryland;  that  Mr.  Edwards.  Mr. 
Trimble  and  Mr.  Marvin  accompanied  the  truck  in  a  pas¬ 
senger  car;  that  Edwards  told  him  to  follow  the  passenger 
car,  to  go  along  Connecticut  Avenue,  and  then  he  (Ed¬ 
wards)  followed  behind;  that  in  Bethesda  they  turned  left 
instead  of  right;  that  Edwards  told  him  they  were  going 
to  Mr.  Pitts’  farm;  that  he  left  Howard  with  the  truck  at 
the  farm  that  night;  that  witness  was  supposed  to  remain 
but  didn’t,  going  back  to  the  Jefferson  where  he  lived  and 
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where  Mr.  Pitts  lived;  that  Edgar  Cole  is  ia  colored  man 
employed  by  Mr.  Henry  as  a  chauffeur;  thatlhe  saw  Cole  at 
Pitts’  farm  the  next  day,  and  Cole  led  the  way  to  Porter’s 
farm  where  the  trunks  were  unloaded ;  that  during  the  un¬ 
loading  process,  because  of  the  weight,  some  of  the  trunks 
and  packing  cases  split  wide  open;  that  in  some  of  the 
trunks  was  correspondence  and  in  one  of  thej  three  packing 
cases  were  books  bearing  the  name  “F.  Ef.  Smith  Com¬ 
pany”  on  top;  that  they  were  thick  with  kind  of  a  soft 
cover  on  them  of  a  dark  or  dirty  brown,  anjl  some  were  a 
gray,  a  dirty  gray ;  that  he  never  saw'  the  packing  cases  or 
trunks  after  the  morning  he  left  them  at  Porter’s  farm. 

The  witness  further  testified  that  he  paid! for  the  rental 
of  the  truck;  that  in  the  bed  room  of  Mr.  Pints’  apartment 
Mr.  Pitts  gave  him  one  $100  bill  on  the  dayj  Pitts  ordered 
witness  to  get  the  truck ;  that  witness  came  back  and 
304  told  him  he  had  the  truck  but  wanted  to  get  the 
money  first ;  that  no  one  else  was  present  at  the  time 
Pitts  gave  him  the  money;  that  after  he  finished  this  mov¬ 
ing  operation  he  replaced  the  proper  license!  plates  on  the 
truck  and  then  returned  the  truck  to  Matthews. 

The  witness  further  testified  in  substance  this  his  em¬ 
ployment  with  Mr.  Pitts  was  terminated  arohnd  the  1st  or 
2nd*  of  December,  1929,  when  Mr.  Pitts  went  ito  New  York; 
that  on  December  12,  1929  in  the  Smith  Corppany  office  at 
285  Madison  Avenue,  New  York  City  witness]  had  an  inter¬ 
view  with  Mr.  Pitts  and  Mr.  Leindorf,  who  Was  Mr.  Pitts’ 
confidential  man ;  that  Leindorf  standing  within  7  or  8  feet 
of  Pitts  said  to  witness:  “Now,  I  want  you  to]  write  a  letter 
to  Mr.  Pitts  that  you  got  no  hard  feeling  against  him,  and 
that  you  are  resigning;” — that  Leindorf  made  him  wTrite 
it  out.  The  witness  identified  the  release  and  it  was  re¬ 
ceived  in  evidence  and  marked  U.  S.  Exhibit  No.  145. 

The  witness  further  testified  in  substance  that  the  'in¬ 
terruption  which  occurred  in  the  course  of  his  employment 
with  Mr.  Ptt.s  was  because  of  his  being  sentenced  to  Sing 
Sing,  where  he  spent  some  seven  or  eight  months. 

On  cross-examination  the  witness  testified;  that  the  re¬ 
lease  was  signed  under  duress  that  “you  either  had  to  sign 
that  letter  to  get  your  carfare  back  or  yob  would  stay 
there”;  that  it  does  not  contain  the  truth;  that  he  swore  to 
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affidavits  for  Mr.  Pitts  that  contained  statements  that  were 
not  true,  which  knowledge  he  knew  at  the  time  he  signed 
them;  that  this  is  the  only  occasion  when  he  signed  a  letter 
for  Leindorf;  that  Leindorl'  made  him  sign  it.  The 
dor)  witness  identified  a  letter  in  his  own  handwriting 
dated  December  10th.  1020.  which  was  marked  “De¬ 
fendants'  Exhibit  Xo.  1  for  identification**  and  which  he  said 


contained  the  truth  with  the  exception  of  two  paragraphs, 
which  paragraphs  he  indicated  by  pencil  marks;  that  he 
was  only  convicted  of  crime  once ;  that  he  is  not  now  angry 
with  Pitts  for  leaving  him  high  and  dry  when  he  went  to 
New  York,  but  was  a  little  peaved  at  the  time;  that  he  kind 
of  feels  sorry  for  Pitts;  that  he  is  suing  Pitts;  that  witness 
was  discharged  and  was  told  that  the  reason  why  he  was  dis¬ 
charged  was  because  he  was  getting  Mr.  Pitts’  valet  intoxi¬ 
cated;  that  at  the  time  the  trunks  were  loaded  on  the  truck 
they  were  taken  out  of  the  front  door  of  the  building,  the 
public  entrance. 

Thereupon  the  witness  identified  the  release  that  he  testi¬ 
fied  to  on  direct  examination,  which  was  marked  “Defend¬ 
ants’  Exhibit  Xo.  2  for  identification.” 

Thereupon  the  witness  identified  the  original  of  a  letter 
that  he  signed  copy  of  which  was  referred  to  on  direct 
examination,  the  original  being  marked  “Defendants’  Ex¬ 
hibit  Xo.  3  for  identification.” 

The  witness  further  testified  in  substance  that  since 
December  12,  1929  he  has  been  doing  nothing  with  the  ex¬ 
ception  of  helping  Mr.  Henry  now  and  then ;  that  he  did  not 
work  for  Mr.  Henry,  that  what  he  did  was  to  “Help  Mr. 
Henry  out  because  I  felt  sorry  for  him.  because  of  all  the 
things  that  were  being  said,  and  I  was  going  around  and  in¬ 
vestigating,  showing  how  it  was  done,  and  what  to  do  and 
had  helped  Mr.  Henry  in  the  matter  of  his  defense.” 


On  redirect 
he  swore  to  the 


examination  the  witness  testified  that 
release  that  Mr.  Kaichle  asked  him  about. 


30G  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined,  and  in  support  of  said  indictment,  the 
United  Stales  produced  one  J.  Rucker  Porter,  who,  in  sub¬ 
stance,  testified  that  he  lives  about  a  mile  from  Brookville, 
Maryland,  about  20  miles  north  of  Washington.  D.  C. ;  that 
lie  is  acquainted  with  Mr.  Samuel  J.  Henry,  former  Presi¬ 
dent  of  the  F.  II.  Smith  Company;  that  about  the  first  day 
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of  May,  1929,  which  date  he  fixes  by  a  cyclone  which  hap¬ 
pened  a  day  or  two  afterwards  Mr.  Henry  cajme  to  his  place 
and  asked  him  if  he  could  take  care  of  some  bid  papers  that 
had  accumulated  in  his  office,  and  he  told  him  that  he 
would;  that  Henry  did  not  tell  him  the  puirpose  of  want¬ 
ing  him  to  take  care  of  them  out  there,  nor  did  he  tell 
him  how  much  there  was  of  it,  nor  did  he  offer  to  pay  him 
for  it ;  that  Henry  did  not  say  when  they  would  he  brought 
there  and  from  what  Henry  said  the  witness  thought  that 
he  had  them  in  his  machine  because  Henry  asked  where  he 
could  put  them  and  witness  told  him  any  place  and  Henry 
suggested  an  old  red  barn  near  the  road  aiid  witness  told 
him  all  right  and  that  he  would  move  them  if  they  got  in  the 
way;  that  Henry  then  left  there  and  the  ncjxt  step  in  the 
transaction  was  the  next  morning  when  a  trubk  came  driven 
by  Senes,  who  was  accompanied  by  a  colorejd  boy  they  al¬ 
ways  called  Joe,  whom  he  had  known  for  some  time ;  that  the 
truck  was  practically  full  of  trunks;  that  the  trunks  were 
put  in  an  old  outhouse  there  in  the  back  of  ivitness’  yard; 
that  witness  helped  unload  the  trunks ;  that  there  were  three 
boxes  with  the  trunks ;  that  the  next:  day  at!  noon  another 
load  of  trunks  was  unloaded  at  his  place  and  piled  back  in 
the  same  place  in  rotation ;  that  there  wjere  brought  to 
307  his  place  fifty  trunks,  three  boxes  and! three  big  suit 
or  sample  cases ;  that  he  did  not  know  anything  about 
1  lie  contents  of  the  trunks  and  boxes  except  that  Henry  said 
they  were  papers  that  he  wanted  to  send  opt  there:  that 
they  stayed  there  possibly  a  few  weeks;!  that  in  the 

meantime  this  colored  bov  .Toe  came  out  and  looked  at 

• 

the  trunks;  that  on  the  7th  of  May  he  had  a  conversation 
with  Henry  about  the  trunks  and  in  quite  a  short  time  there¬ 
after  Joe  and  Senes  took  the  trunks  awav  in  lone  load. 

i 

I 

SOS  Thereupon,  further  to  maintain  the  |  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Harry  I.  Ziemer,  who,  in  sub¬ 
stance  testified  that  he  is  a  resident  of  Minneapolis,  Min¬ 
nesota,  and  is  Deputy  Governor  and  Cashier  of  the  Federal 
Reserve  Bank.  In  response  to  a  subpoena  dupes  tecum  the 
witness  produced  the  following  documents  and  records: 

Cash  letter  to  his  bank  from  the  Commercial  National 
Bank  of  Washington,  D.  C.,  dated  December  lj,  1927,  listing 
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a  check  in  the  sum  of  $10,000.  which  was  marked  “U.  S. 
Exhibit  Xo.  B-146  for  identification.” 

A  list  of  debits  and  credits  taken  from  the  books,  records 
and  papers  of  the  Federal  Reserve  Bank  of  Minneapolis 
which  was  marked  “U.  S.  Exhibit  Xo.  B-147  for  identifica¬ 
tion.” 


A  list  of  checks  drawn  on  various  clearing  banks  in  the 
City  of  Minneapolis  which  was  marked  “U.  S.  Exhibit  No. 
B-14S  for  identification.” 

Ledger  sheet  of  the  Federal  Reserve  Bank  of  Minne¬ 
apolis  which  was  marked  “U.  S.  Exhibit  No.  B-149  for 
identification.” 


Ledger  sheet  of  the  Metropolitan  National  Bank  listing 
various  credits  find  debits  charged  to  the  Metropolitan  Na¬ 
tional  Bank  of  Minneapolis  which  was  marked  "‘U.  S.  Ex¬ 
hibit  No.  B-150  for  identification.” 


Settling  clerk’s  receipt  which  was  marked  “U.  S.  Exhibit 
Xo.  B-151  for  identification. 

The  witness  testified  in  substance  that  certain  records 
are  kept  by  his  bank  usually  three  years  and  other  records 
are  permanent  records. 


On  cross-examination  the  witness  testified  in  sub- 
309  stance  that  the  clearing  records  are  kept  only  for 
three  vears:  that  tliev  have  various  destruction 
schedules  for  the  various  records;  that  some  are  kept  per¬ 
manently,  some  for  seven  years,  some  for  five  years,  some 
for  three  years,  some  one  year  and  some  only  six  months; 
that  so  far  as  he  knows  that  is  the  general  practice  in  banks. 


On  redirect  examination  the  witness  testified  that  the 
journal  of  the  bank  is  a  permanent  record  kept  for  all  time; 
that  the  ledger  sheets  are  a  permanent  record. 

On  recross-examination  the  witness  testified  that  bank 
drafts  are  returned  at  the  end  of  each  month  to  the  bank  on 
which  they  are  drawn;  that  the  cashier’s  checks  of  his  bank 
are  kept  permanently. 

On  further  redirect  examination  the  witness  testified  that 
the  record  showing  checks  drawn  for  various  accounts  is 
kept  permanently. 

Thereupon  the  Court  received  in  evidence  as  exhibits  the 
documents  and  records  heretofore  marked  “U.  S.  Exhibit 
Xos.  146  for  identification  to  151  for  identification”  inclu- 
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sive,  over  the  objection  of  counsel  for  the  defendants  on  the 
ground  that  they  were  irrelevant,  incompetent  and  imma¬ 
terial  to  the  issues;  that  they  were  not  properly  authen¬ 
ticated  ;  that  they  are  not  records  of  original  entry ;  that  the 
records  themselves  are  hearsay,  one  to  the  other,  to  which 
action  of  the  Court  in  overruling  said  objection,  counsel  for 
the  defendants  excepted,  which  exception;  was  then  and 
there  duly  noted  upon  the  minutes  of  the  CJourt. 


310  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  J.  D.  Husbands,  who,  in  sub¬ 
stance,  testified  that  lie  is  cashier  of  the  Metropolitan  Na¬ 
tional  Bank  of  Minneapolis,  Minnesota,  arid  produced  as 
part  of  the  original  records  of  the  bank,  iri  response  to  a 
subpoena  duces  tecum,  and  identified  an  F.  jH.  Smith  Com¬ 
pany  ledger  account  of  date  December  3,  lj927  which  was 
marked  for  identification  as  “Government  Exhibit.  B-152.” 

Thereupon  the  Government  offered  in  evidence  the  docu¬ 
ment  heretofore  marked  for  identification  as  Government 
Exhibit  No.  B-l  7)2,  to  which  objection  was  njade  by  counsel 
for  the  defendants  upon  the  ground  that  nojbasis  had  been 
laid  for  its  introduction  in  evidence,  and  that  it  had  not 
been  authenticated,  or  sufficiently  authentiealted  for  receipt 
in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  the  coun¬ 
sel  for  the  defendants,  and  granted  to  the  j  defendants  an 
exception  to  Ihe  ruling  of  the  Court,  which  j  exception  was 
then  and  there  duly  noted  in  the  minutes  of  tjhe  Court. 

Thereupon  the  witness  further  testified  that  he  had  been 
cashier  of  the  Metropolitan  National  Bank  pf  Minneapolis, 
Minnesota  for  ten  years:  that  the  exhibit  just  offered  shows 
an  item  of  December  3,  1927  of  a  debit  of  $10,000  against 
the  account  of  the  F.  H.  Smith  Company;  tha|t  he  is  not  in  a 
position  to  fell  from  that  sheet  where  the  item  originated, 
nor  has  he  anything  else  in  the  way  of  books,  records,  or 
papers  that  will  enable  him  to  determine  how  the  item  orig¬ 
inated. 


311  Thereupon,  further  to  maintain  th<j  issues  on  its 
part  joined  and  in  support  of  said  iridictment,  the 
United  States  produced  one  John  C.  Hunter,  who,  in  sub¬ 
stance,  testified  that  he  is  Chief  Clerk  of  tile  Federal  Re- 
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serve  Bank  of  Boston,  Massachusetts;  that  in  response  to 
a  subpoena  duces  tecum  he  produced  a  collection  letter  re¬ 
ceived  by  the  Federal  Reserve  Bank  of  Boston  from  the 
Commercial  National  Bank  of  Washington,  D.  C.,  dated 
December  3,  1927,  listing  a  check  drawn  on  the  Merchants 
National  Bank  of  Boston,  Massachusetts,  in  the  amount  of 
$10,000  against  the  F.  II.  Smith  Company,  which  was 
marked  “Government  Exhibit  for  identification  No. 
B-153.” 

Thereupon  the  Government  offered  in  evidence  the  docu¬ 
ment  so  marked1,  to  which  objection  was  made  by  counsel 
for  the  defendants  upon  the  g/ound  that  no  basis  had 
been  laid  for  its  introduction  in  evidence,  that  it  had  not 
been  authenticated,  or  sufficiently  authenticated  for  receipt 
in  evidence  at  this  time. 

Thereupon  thb  Court  overruled  the  objection  of  the  coun¬ 
sel  for  the  defendants  and  granted  to  the  defendants  an 
exception  to  the  ruling  of  the  Court,  which  exception  was 

then  and  there  dulv  noted  in  the  minutes  of  the  Court. 

•/ 

Thereupon  counsel  for  the  Government  agreed  that  the 
pencil  memoranda  appearing  on  Government  Exhibit  B-153 
be  not  considered  part  of  the  exhibit. 


312  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Edward  S.  Symonds,  who,  in 
substance,  testified  that  he  was  Assistant  Auditor  of  the 
Merchants  National  Bank  of  Boston,  Massachusetts;  that 
in  response  to  a  subpoena  duces  tecum  he  produced  and 
identified  from  the  original  books  of  the  bank,  the  bank 
ledger  and  particularly  referred  to  page  13  of  the  ledger, 
an  item  under  date  of  December  3,  1927  in  the  amount 
of  $10,000,  appealing  on  line  53  of  the  sheet,  which  sheet 
was  marked  Government  Exhibit  for  identification  No. 
B-154. 


The  witness  further  testified  that  the  entries  in  the  ledger 
are  posted  from  the  check  itself  when  it  is  presented  to 
the  bank  for  payment ;  that  the  check  is  returned  to  the  cus¬ 
tomer  at  the  end  of  the  month;  that  there  is  no  other  entry 
in  the  book  pertaining  to  the  same  transaction. 

Thereupon  the  Government  offered  in  evidence  the  docu¬ 
ment  heretofore  marked  for  identification  as  Government 
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Exhibit  No.  B-154,  to  which  objection  was  made  by  coun¬ 
sel  for  the  defendants  upon  the  ground  thajt  no  basis  had 
been  laid  for  its  introduction  in  evidence,  alnd  that  it  had 
not  been  authenticated,  or  sufficiently  authenticated  for 
receipt  in  evidence  at  this  time. 

Thereupon  t  lie  Court  overruled  the  objection  of  counsel 
for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  lexception  was 
then  and  there  duly  noted  in  the  minutes  of  the  Court. 


313  Thereupon,  further  to  maintain  the)  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Joseph  T.  Donovan,  who,  in 
substance,  testified  that  he  is  employed  as  hbad  bookkeeper 
of  the  National  Rockland  Bank  of  Boston,  Massachusetts, 
that  in  response  to  a  subpoena  duces  tecum  h^  produced  the 
following  exhibit: 

Boston  Federal  Reserve  Bank  letter  of  (late  June  26, 
1929  listing  a  check  in  amount  of  $8,494.73,  which  is  an 
original  record  of  the  bank,  which  was  marked  Govern¬ 
ment  Exhibit  for  identification  No.  B-155. 

Ledger  account  of  F.  II.  Smith  Company!  of  date  June 


27,  1929,  which  was  marked  Government  Exhibit  for  iden¬ 
tification  No.  B-156,  that  the  ledger  sheet  is  part  of  the 
original  records  of  the  bank. 

Thereupon  the  Government  offered  in  '  evidence  the 
papers  theretofore  marked  for  identification  as  Govern¬ 
ment  Exhibit  No.  B-155  and  B-156,  to  which  objection 
was  made  by  counsel  for  the  defendants  upon  the  ground 
that  no  basis  had  been  laid  for  their  introduction  in  evi¬ 
dence,  and  that  they  had  not  been  authenticated  or  suffi¬ 
ciently  authenticated  for  receipt  in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  Exception  was 
then  and  there  duly  noted  in  the  minutes  of  :the  Court. 

314  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  James  R.  Matthews,  who,  in 
substance,  testified  that  he  lives  at  1614  Montana  Avenue, 
Northeast,  "Washington,  D.  C.,  and  is  Superintendent  of 
Service  at  the  Annapolis  Hotel;  that  ho  has  been  and  is  en- 
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gaged  in  Ihe  trucking  business  in  tins  City;  that  tlie  last 
time  he  started  in  it  was  1925;  that  during  the  past  couple 
of  years  lie  has  owned  a  dark  colored  Chevrolet  van  which 
will  hold  a  ton1  load;  that  in  May,  1929  Anthony  Senes 
rented  his  truck  and  paid  for  the  use  of  it;  that  lie  rented 
the  truck  to  Senes  without  a  driver;  that  Senes  called  him 
around  11  o’clock  at  night  and,  as  witness  understood, 
Senes  wanted  it  real  early  in  the  morning  and  witness 
was  tied  up  so  that  he  could  not  take  care  of  it  himself  and 
could  not  get  hold  of  a  driver,  so  Senes  said  that  he  would 
put  a  driver  on  it  and  witness  agreed  to  that  and  Senes 
came  right  over  and  got  the  truck,  returning  it  probably 
the  next  afternoon:  that  his  account  book  shows  that  under 
date  of  May  St li  he  entered  the  amount  lie  received  for  the 
truck;  that  he  would  not  have  put  any  amount  down  until 
after  t In*  truck  had  been  returned. 

The  witness  further  testified  that  his  book  shows  he 
rented  the  truck  to  Senes  a  second  time  on  the  31st  of  May; 
that  his  book  shows  that  on  June  14,  1929  he  received 
money  for  renting  the  truck  to  Senes  a  third  time;  that  he 
would  not  enter  the  receipt  of  money  until  after  the  ter¬ 
mination  of  the  work;  that  Howard  would  have  paid  him 
for  it  as  lie  was  the  one  he  rented  it  to;  that  Howard  paid 
him;  that  after  June  14,  1929  he  took  his  truck  and 
315  went  with  Howard  to  Chapman’s  place  in  Virginia 
where  they  loaded  some  trunks  and  boxes,  and  so 
forth  on  his  truck  and  brought  them  to  the  Smith  Building 
in  Washington1:  that  he  cannot  say  just  what  month  this 
was,  whether  it  was  the  latter  part  of  August  or  the  first 
part  of  September;  that  previous  to  that  he  had  carried 
two  or  three  pieces  out  there  which  had  been  taken  down 
into  the  cellar  and  stored  with  the  others,  that  there  might 
have  been  a  box  or  two  or  one  or  two  trunks;  that  the  last 
time  when  he  cleaned  out  the  basement  of  the  things  that 
were  in  it  he  look  two  trucks  which,  when  loaded  with  the 
stuff  he  brought  back  might  have  been  over  half  loaded; 
that  he  did  not  count  the  number  of  trunks. 

On  cross-examination  the  witness,  in  substance,  testified 
that  he  could  not  swear  what  month  it  was  he  made  this 
last  trip  to  Chapman’s  place,  but  that  it  was  during  the 
year  1929;  that  when  he  rented  his  truck  to  Senes,  Senes 
bought  his  own  gasoline. 
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316  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Arthur  H.  Chapman,  who,  in 
substance,  testified  that  he  lives  at  Falls  Church,  Virginia, 
which  is  about  14  miles  from  the  center  pf  Washington; 
that  he  is  a  truck  driver;  that  he  is  acquainted  with  Joseph 
Howard;  that  as  a  result  of  a  conversation  with  Joseph 
Howard  early  in  June,  1929  he  rented  the  celjlar  of  his  house 
to  Howard  at  $25  a  month;  that  Howard  usjed  to  come  out 
occasionally;  that  Howard  never  brought;  anything  with 
him  while  witness  was  home,  but  a  big  heap  of  trunks,  the 
number,  lie  does  not  know,  was  placed  in  Ms  cellar,  which 


Howard  rented 
paid  him  each 


is  about  12  by  14  and  about  7  feet  deep;  that 
the  cellar  for  three  or  four  months  and 
month;  that  he  never  saw  any  one  out  there  to  look  at  the 
trunks  but  Howard;  that  witness  was  not  there  when  the 
trunks  were  taken  away;  that  Howard  would  pay  him  at 
the  end  of  the  month;  there  was  no  regular  time  for  pay¬ 
ment,  just  when  witness  would  happen  to  sep  Howard. 

317  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Henry  G.  Giovianetti,  who,  in 
substance,  testified  that  since  February  1,  1930  he  has  been 
employed  by  the  War  Department;  that  prior  to  that  time 
he  was  employed  by  the  F.  H.  Smith  Company,  first  as 
secretary  to  Governor  Crissinger  from  September  15,  1927 
to  April  1,  1928,  when  he  was  employed  in  Mr.  Pitts’  office 
as  assistant  secretary  to  Mr.  Pitts;  that  Mr.j  Shaw  was  Mr. 
Pitts’  principal  secretary  and  witness  assisted  Mr.  Shaw 
and  worked  under  the  direction  of  both  Mrj  Pitts  and  Mr. 
Shaw;  that  the  A1  Lado  del  Mar  was  a  corporation  which 
held  title  to  Mr.  Pitts’  residence  property  ifi  Palm  Beach, 
Florida;  that  when  requisitions  drawn  in  connection  with 
the  construction  of  the  building  down  therej  came  into  the 
office  witness  and  Shaw  would  check  the  various  items  in  the 
requisition  before  payment,  would  be  ok’d  apd  turned  over 
to  Mr.  Pitts  who  would  then  look  them  over  for  payment 
and  then  order  that  they  be  paid;  that  in  some  cases  they 
were  paid  by  Pitts,  and  in  other  cases  they  wjere  directed  to 
be  paid  by  an  officer  of  the  Company,  and  when  so  paid  were 
usually  paid  by  the  money  being  sent  through  the  Commer- 
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cial  National  Bank  to  t ho  First  National  Bank  at  Palm 
Beaf'h  to  the  credit  of  the  builder;  that  in  the  cases  witness 
if  familiar  with  particularly,  the  first  few  requisitions,  the 
cash  was  sent  to  the  Commercial  National  Bank  for  trans¬ 
mittal  to  the  First  National  Bank  of  Palm  Beach;  that  wit¬ 
ness  does  not  know  how  the  cash  was  received;  that  it 
never  came  into  his  hands;  that  in  one  or  two  instances 
the  cash  was  arranged  for  through  the  Commercial  Na¬ 
tional  Bank  by  Mr.  Anadalc;  that  in  respect  of 

318  requisition  No.  2,  involving  between  $14,000  and 
$15,000,  after  Shaw  and  witness  had  checked  the 

requisition  and  passed  it  on  to  Pitts,  Pitts  called  Anadale 
through  the  private  branch  exchange  board  which  was  in 
Mr.  Shaw’s  office,  and  he  told  Anadale  to  pay  this  requisi¬ 
tion  in  the  same  way  that  the  others  were  paid,  and  to 
charge  it  to  the  Insurance  Exchange  as  legal  expense;  that 
the  Insurance  Exchange  meant  the  name  of  one  of  the  F. 
H.  Smith  Building  accounts. 

The  witness  further  testified  that  at  one  time  he  was  a 
director  of  A1  Lado  del  Mar.  Incorporated;  that  Mr.  Pitts 
was  President,  Mr.  Anadale  was  Vice  President,  and  Mr. 
Shaw  was  Secretary  and  Treasurer;  that  he  could  not  tell 
who  was  the  chief  stockholder  of  the  company;  that  he  did 
not  own  anv  stock  and  did  not  get  anv  salary  as  an  officer  of 
the  company;  that  he  does  not  know  whether  A1  Lado  del 
Mar  had  any  accounts  with  the  F.  II.  Smith  Company,  but 
has  never  seen  any,  and  has  never  heard  any  direction  on 
the  part  of  Pitts  or  Anadale  to  charge  anything  to  the  ac¬ 
count  of  A1  Lado  del  Mar  with  the  F.  H.  Smith  Company; 
that  the  property  known  as  A1  Lado  del  Mar  was  acquired 
from  a  man  by  the  name  of  McGinley,  or  the  McGinley 
Realty  Company:  that  the  approximate  price  paid  for  the 
property  was  $103,000,  not  as  it  now  stands,  but  as  it  was  at 
the  time  of  purchase:  that  he  thinks  there  was  one  lien 
against  the  property  at  the  time  of  its  acquisition. 

On  cross-examination  the  witness  states  in  substance  that 
Ids  present'  recollection  is  the  cost  of  the  property  was  ap¬ 
proximately  $103,000  but  is  not  sure  of  it.  The  witness  fur¬ 
ther  testified  that  he  was  employed  as  stenographer 

319  for  Mr.  Shaw  and  Mr.  Pitts ;  that  the  date  on  which 
he  heard  this  alleged  conversation  between  Mr.  Pitts 

and  Mr.  Anadale  was  the  latter  part  of  July,  1928;  that  it 
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took  place  in  Mr.  Pitts’  office;  that  Mr.  Pitts  was  in  his 
private  office  on  the  8th  floor  and  witness  wasiin  Mr.  Shaw’s 
office  while  Shaw  was  at  lunch  and  witness  listened  in  to 
a  telephone  conversation  between  Mr.  Pitts  and  Mr.  Ana- 
dale;  that  the  conversation  did  not  take  place  it  witness’ 
presence ;  that  witness  resigned  December  10^  1929. 

On  redirect  examination  the  witness  testified  that  they 
wanted  to  retain  him  after  that  time,  asked  him  to  go  to  New 
York  when  the  corporation  moved  there  and  witness  re¬ 
fused. 

The  witness  further  testified  that  it  was  a  ijnatter  of  com¬ 
mon  occurrence  between  Shaw  and  himself  to  listen  to  tele¬ 
phone  conversations. 

On  recross-examination  witness  testified  that  this  par¬ 
ticular  conversation  he  was  listening  to  might  have  been  a 
day  or  two  before  the  30th  of  July  between  1  and  2.  The 
witness  further  testified  that  previous  to  this  time  he  had 
been  transferred  by  Mr.  Pitts  to  other  employment. 

| 

320  Thereupon,  further  to  maintain  the;  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Edwin  Lee  Pearce,  who,  in 
substance,  testified  that  he  lives  in  Washington,  D.  C.,  and 
is  at  present  employed  as  bookkeeper  for  the  Peoples  Drug 
Store;  that  between  the  dates  of  June,  1926  and  March, 
1929  he  was  employed  by  the  F.  H.  Smith;  Company  as 
bookkeeper ;  that  when  he  went  there  the  F.  H.  Smith  Com¬ 
pany  kept  a  regular  run  of  books,  a  general  ledger  with 
any  number  of  subsidiary  ledgers  and  journals,  ordinary 
journals;  that  when  witness  was  employed  tljiere  the  office 
was  on  Ihe  second  floor  front  of  the  building;  that  when 
he  first  went  there  the  general  journals  were  bound  books 
and  the  other  journals  were  ordinary  post  binders  which 
had  loose  leaf  pages;  that  up  until  the  time  witness  left 
the  Company’s  employ  in  March,  1929,  the  gejneral  journal 
bad  not  been  converted  to  a  loose  leaf  binder;  that  the  last 
time  he  saw  the  books  of  the  F.  H.  Smith  Company  was 
the  last,  time  he  worked  there. 

The  witness  further  testified  that  the  Smith  Company 
kept  debit  slips,  wherein  the  various  items  ]]aid  out  were 
accounted  for  and  set  forth  in  explicit  fashion;  that  when- 


220 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


ever  a  check  would  be  drawn  cither  Mr.  Edwards  or  Mr. 
Thomas  would  approve  the  checks;  that  they  were  kept  in 
a  paste  board  bound  tile  in  the  book  vault  of  the  company; 
that  the  cancelled  checks  of  the  company  were  kept  in 
numerical  order  in  a  file  in  the  book  vault;  that  the  func¬ 
tion  of  the  debit  slip  was  to  show  what  it  was  paid  for, 
to  whom  it  was  paid,  and  the  amount  and  the  date. 

The  witness  further  testified  that  among  the  books 

321  of  the  F.  H.  Smith  Company  was  a  suspense  ac¬ 
count;  that  when  a  check  was  drawn  for  which  wit¬ 
ness  never  saw  any  debit  slips,  for  which  no  proper  dis¬ 
tribution  was  to  be  had  the  check  was  drawn  and  entered 
on  the  disbursement  journal,  which  is  nothing  more  or 
less  than  a  reebrd  of  checks  paid,  and  the  item  was  posted 
in  the  subledger  to  an  account  called  suspense  account; 
nothing  more  or  less  than  items  for  which  there  was  no 
distribution,  which  had  not  been  marked  a  certain  kind 
of  expense  or  a  certain  kind  of  expenditure;  that  he  never 
knew  what  the  great  majority  of  those  payments  were 
being  made  for,  simply  knew  they  were  paid  and  no  dis¬ 
tribution  given  to  the  bookkeepers;  that  the  suspense  ac¬ 
count  was  cleared  out  by  journal  entry  monthly,  by  which 
he  means  that  at  the  end  of  the  month  when  they  balanced 
up  their  ledgers  there  would  be  so  many  items  in  this  sus¬ 
pense  account  totaling  a  certain  amount;  that  in  order 
to  clear  it  out  and  get  it  back  on  the  books  a  journal 
entry  would  be  made  which  would  clear  this  account  and 
make  charges1  to  other  accounts  throughout  the  ledgers; 
that  Edwards  gave  directions  at  to  the  manner  of  break¬ 
ing  up  the  suspense  account  and  charging  the  items  con¬ 
tained  in  the  suspense  account  once  a  month  regularly  once 
a  month  while  witness  was  there;  that  usually  tliev  would 
make  a  draft  of  that  account,  a  copy  of  it  and  take  it  to 
Edwards’  office,  and  Edwards  would  designate  by  writing 
in  pencil  on  one  side  as  to  what  other  accounts  should  be 
charged;  that  Mr.  Marvin  also  took  part  in  such  desig¬ 
nation  of  the  suspense  account  items;  that  a  wash  item, 
as  pertaining*  to  this  suspense  account,  meant  any  item 
which  is  debited  to  the  account  and  then  credited  which, 

in  other  words,  left  the  balance  the  same  as  it  was 

322  before  j  that  the  sheets  of  the  suspense  account  as 
it  was1  broken  down  were  removed  from  the  ledger 
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each  month  by  Mr.  Marvin  after  the  journal  Gentry  cleared 
it  out  and  left  no  balance  on  the  sheet;  that!  at  that  time 
Mr.  Marvin  was  a  bookkeeper;  that  witness  never  knew 
what  Marvin  did  with  the  ledger  sheets  from!  the  suspense 
account  but  that  they  were  not  kept  among  th|e  other  books 
or  records  of  the  corporation;  that  witness  had  all  the 
other  files  of  journal  papers  in  his  desk  and  they  were 
not  kept  there;  that  witness  never  saw  them  after  they  were 
taken  out  of  the  ledger;  that  he  remmebers  that  in  break¬ 
ing  down  the  suspense  account  items  were  charged  to  the 
Insurance  Exchange  loan  account,  which  was  a  loan  ac: 
count  on  a  building  in  Pittsburgh;  that  Hilltop  Manon  loan 
account,  a  building  here  in  Washington;  some! of  them  went 
to  note  accounts,  the  names  of  which  he  doeb  not  remem¬ 
ber;  that  some  of  these  accounts  were  the  Rochester  Cor¬ 
poration,  Chatham,  Incorporated,  there  being  a  note  ac¬ 
count  under  that  name;  43rd  and  Locust  Street  Building; 
the  Martinique,  Incorporated;  the  Fairfax  Apartment  Cor¬ 
poration  of  Buffalo. 

The  witness  further  testified  that  while  he  was  engaged  in 
the  bookkeeping  department  of  the  F.  H.  Sniitli  Company 
there  was  no  account  on  the  company  books  called  A1  Lado 
del  Mar,  Incorporated.  § 

The  witness  further  testified  that  the  suspense  account 
was  an  account  carried  in  the  suspense  sub-ledger,  and  the 
caption  of  the  account  was  “General  Suspense:.”  Any  item 
on  which  there  was  no  distribution  made  when  jthe  check  was 
drawn  was  charged  to  this  account. 

The  witness  further  testified  that  he  never  saw  an 
323  account  in  the  ledger  of  the  F.  H.  Smith  Company  to 
G.  Bryan  Pitts  personally.  The  witnes|s  further  tes¬ 
tified  that  he  assisted  in  balancing  the  company  books;  that 
they  were  balanced  once  a  month ;  that  balancing  consisted 
of  adding  up  the  sub-ledger  accounts  and  checking  them 
against  the  general  ledger  accounts;  that  the  length  of  time 
required  to  make  the  books  balance  depended  upon  the 
number  of  errors  made  in  the  posting;  that 'during  1927, 
1928,  and  1929  difficulties  were  encountered  in  balancing  the 
books  of  the  F.  H.  Smith  Company;  that  there  was  one  ac¬ 
count  carried  in  the  general  ledger  the  captjon  of  which 
was  “General  Ledger  out  of  Balance;”  that  th^  phrase  “Re¬ 
conciliation  of  Cash”  means  tying  the  book  balance  up  with 
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the  bank  balance;  that  there  were  no  difficulties  with  the  ac¬ 
counts  with  the  Commercial  National  Bank  and  the  Mer¬ 
chants  Bank  &  Trust  Company;  that  the  company’s  can¬ 
celled  checks  were  filed  in  numerical  order  in  steel  files  in 
the  book  vault,  there  being-  six  or  eight  sections  to  the  tiles; 
that  he  removed  cancelled  checks  from  the  files  at  Mr.  Ed¬ 
wards’  directions;  that  the  great  majority  of  such  checks 
turned  over  to  Edwards  were  made  payable  to  cash;  that 
the  checks  were  never  returned  to  witness;  that  the  last' 
time  witness  saw  them  Mr.  Marvin  one  of  the  bookkeepers, 
had  some  of  thein ;  that  Edwards  never  gave  him  any  expla¬ 
nation  as  to  why  he  wanted  the  checks  pulled;  that  he 
pulled  checks  in  this  way  quite  a  few  times;  that  the  ac¬ 
counts  that  F.  H.  Smith  Company  had  with  these  various 
other  corporations  such  as  the  Fairfax  and  the  43rd  and 
Locust  Street  Building  were  called  loan  accounts;  that 
when  they  got  a1  bond  issue  with  an  apartment  house  to  sell 
it  immediately  became  a  liability  of  the  company  in 
324  the  total  amount  of  that  bond  issue ;  that  the  original 
issue  was,  in  effect,  to  charge  bonds  and  to  credit 
the  loan  account,  covering  the  total  bond  issue;  that  there 
was  on  each  bond  issue  a  10  per  cent  commission  made  by 
the  company  for  selling  the  bonds;  and  out  of  the  original 
bond  issue  there  was  set  up  one  specific  amount  usually 
for  expenses  connected  with  making  this  loan  or  floating 
the  bond  issue;  that  in  addition  to  the  commission  a  spe¬ 
cific  percentage,  usually  a  good  bit  less  than  the  commis¬ 
sion,  under  10  per  cent,  was  set  aside  for  expenses  incurred 
by  the  company;  that  during  the  period  of  1927,  1928  and 
1929  the  big  majority  of  the  loan  accounts  were  active  ac¬ 
counts  ;  that  charges  to  these  loan  accounts  were  made  when 
the  journal  entry  was  made  clearing  out  the  suspense  ac¬ 
counts  and  were  made  at  the  direction  of  Mr.  Edwards; 
that  the  instructions  came  to  them  regarding  such  matters 
from  Mr.  Anadale  through  Mr.  Edwards  and  some  of  them 
Mr.  Edwards  made  the  direct  distribution  of ;  that  the  loan 
accounts  were  kept  in  a  sub-ledger  in  the  bookkeeping  de¬ 
partment;  that'  these  accounts  were  still  in  the  office  when 
witness  left  the  company  March  23,  1929. 

The  witness  further  testified  that  once  a  year  a  detailed 
audit  of  the  c-bmpany’s  books  was  made  by  the  (inn  of 
Murphy,  Lanier  &  Quin-,  of  Washington;  that  the  audit 
was  made  once1  a  year,  but  they  came  in  different  times  dur- 
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ing  the  year  so  that  the  volume  of  work  would,  not  all  come 
at  once  right  at  the  end  of  the  year;  that  Upon  occasions 
prior  to  these  audits  Edwards  instructed  himi  to  put  certain 
journal  entries  through  and  reverse  them  after  the  audit 
had  been  made;  that  by  “putting  a  journal  entry  through” 
witness  means  writing  it  in  the  book  and  posting  the 

325  debit  and  credit  to  the  ledger  accounts ;  that  at  Ed¬ 
wards’  direction  he  did  put  journal  ehtries  through 

prior  to  such  an  audit,  and  thereafter  reversed  it,  by  which 
he  means  making  the  journal  entry  just  backwards  so  that 
the  accounts  which  would  be  affected  would  have  the  same 
balance  as  it  did  before  the  journal  entry  was  put  through ; 
that  this  reversal  would  be  done  within  a  week  or  two  after 
the  audit  was  over  and  the  auditors  had  left  the  office ;  that 
this  would  be  done  on  Edwards’  instructions;  that  he  only 
remembers  one  specific  instance  of  this  character  and  can¬ 
not  now  remember  the  item. 

| 

On  cross-examination  the  witness  testified  in  substance 
that  he  does  not  know  that  the  auditors  made  an  audited 
report  at  the  end  of  each  six  months ;  that  witness  has  never 
made  entries  in  the  books  that  he  considered  improper,  but 
some  of  the  entries  he  made  he  did  not  understand,  but  re¬ 
ceived  orders  to  put  them  through  and  did  so ;  Ithat  he  would 
not  have  put  them  through  had  he  thought  there  was  some¬ 
thing  wrong  with  them:  that  witness  cooperated  with  the 
auditors;  that  Edwards  told  the  witness  to  ljielp  the  audi¬ 
tors  out  if  they  needed  it :  that  witness  did  pot  make  any 
entries  for  the  purpose  of  deceiving  the  auditors,  that  the 
auditors  did  not  make  a  detailed  check  audit  i  that  the  dis¬ 
bursement  journal  entries  would  show  whajt  checks  had 
been  drawn ;  that  it  is  supposed  to  be  a  complete  list  of  all 
checks  drawn  on  the  company’s  funds;  that  I  the  disburse¬ 
ment  journal  was  available  to  the  auditors;  that  Mr.  Brill 
kept  the  disbursement  journal;  that  the  books  would  bal¬ 
ance  whether  the  checks  were  all  listed  in  the  ^disbursement 
journal,  but  the  bank  account  would  not  reconcile; 

326  that  all  the  company’s  banks  did  not  reconcile;  that 
the  Merchants  Bank  account  and  thej  Commercial 

Bank  account,  the  two  most  active  accounts  the  Smith  Com¬ 
pany  had,  reconciled;  that  the  majority  of  checks  drawn  to 
“Cash”  were  drawn  on  those  banks:  that  all  the  checks  wit- 

I 

ness  pulled  from  the  cancelled  check  file  were  not  drawn  on 
those  two  banks :  that  some  of  the  checks  were  drawn  on  the 
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Southern  Maryland  Trust  Company  and  some  on  tlie  Riggs 
National;  that  the  auditors  did  not  reconcile  the  bank  ac¬ 
counts,  but  did  reconcile  the  cash ;  that  the  fact  a  check  was 
or  was  not  there  would  not  affect  the  recoueil-nient  of  the 
cash ;  that  a  bank  account  is  reconciled  by  knowing  whether 
or  not  the  check  had  been  paid  by  the  bank  which  can  be 
told  from  the  bank’s  statement;  that  the  disbursement  jour¬ 
nal  in  which  are  listed  the  checks  would  be  used  to  check 
with  the  bank's  statement;  that  he  thinks  lie  saw  on 
Marvin’s  desk  some  of  the  checks  he  pulled  at  Edwards’ 
request  after  he  had  given  them  to  Edwards  and  the  reason 
he  thinks  so  was  because  Marvin  had  a  list  of  the  general 
suspense  account  on  his  desk  and  checks  were  right,  on 
them. 

On  redirect  examination  the  witness  testified  in  substance 
that  he  had  a  file  in  his  desk  drawer  by  months  of  journal 
vouchers  and  journal  entries;  that  the  old  vouchers  were 
kept  up  in  some  shelves  in  the  back  part  of  the  book  vault 
done  up  in  red  fiber  folders  with  a  string  around  them  oc¬ 
cupying  a  space  of  6  or  8  feet  on  two  shelves. 

On  recross-examination  the  witness  testified  that  the 
ledger  system  of  the  company  was  a  loose  leaf  system;  that 
Marvin’s  act  in  taking  out  the  sheets  of  the  suspense  ac¬ 
count  was  not  unusual;  that  in  order  to  make  a  detailed 
audit  the  auditors  would  have  to  have  the  suspense 
327  account;  that  the  loan  accounts  was  part  of  one 
ledger  that  did  not  cover  over  half  an  inch  to  the 
book;  that  when  a  building  was  built  and  the  account  for  the 
corporation  that  owned  the  building  was  settled  the  ledger 
page  pertaining  to  that  account  would  be  taken  out  and  put 
in  a  transfer  binder;  that  as  an  average  the  suspense  ac¬ 
count  covered  one  sheet  a  month  all  the  time  witness  was 
there,  written  on  both  sides;  that  there  were  around  50 
entries  on  this  one  account  each  month;  that  the  average 
number  of  employees  of  the  Smith  Company  was  around 
100;  that,  regarding  the  volume  of  business  done  by  the 
company,  the  balance  sheet  always  ran  up  into  millions  of 
dollars;  that  the  sales  ran  that  too  in  the  course  of  a  year’s 
time. 

On  redirect  examination  the  witness  testified  that  for  an 
average  month  while  witness  was  working  on  the  books  the 
suspense  account  entries  would  aggregate  between  $100,000 
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and  $125,000  each  month;  that  witness  worked  with  the 
company  quite  awhile  before  there  was  a  suspense  account 
was  started;  that  the  suspense  account  hajl  its  inception 
due  to  witness’  inability  to  make  a  charge!  to  one  of  the 
fixed  accounts,  the  account  not  being  disclosed;  that  he  got 
his  orders  to  start  a  suspense  account  from  Mr.  Hurley; 
that  practically  none  of  the  items  put  in  the  suspense  ac¬ 
count  carried  anv  identification;  that  some  of  the  items  in 
the  suspense  account  were  large  and  some  were  small;  that 
the  large  items  were  all  in  round  figures,  $5000,  $10,000. 
$20,000,  and  there  were  quite  a  few  small  items,  little  items 
less  than  $100.  ■ 

I 

On  recross-examination  the  witness  testified  that  he 
thinks  the  suspense  account  was  started  dhring  the  year 
1928.  | 

| 

328  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  the  indictment,  the 
United  States  produced  one  John  S.  Warrington,  who,  in 
substance,  testified  that  for  three  months  lie  has  been  a 
resident  of  Washington,  D.  C.,  theretofore  residing  in 
Alexandria;  that  he  was  employed  by  the  F.  |L  Smith  Com¬ 
pany  as  a  bookkeeper ;  that  he  entered  the  jemplov  of  the 
Smith  Company  September  1,  1926,  remaining  until  May 
21,  1927;  re-entering  their  employ  January  14,  1929  and 
remaining  until  November  24,  1929,  two  dgys  before  the 
company  moved  to  New  York;  that  witness  did  the  post¬ 
ing  from  the  books  of  original  entry  into  the  various  ledgers 
and  their  subsidiaries;  that  when  he  first  kvent  with  the 
company  his  employment  consisted  principally  in  posting 
and  auditing  some  old  accounts;  that  in  the  course  of  his 
duties  he  handled  the  cash  receipts  and  cash  |disbursements 
books  and  the  securities  records  and  the  geperal  journal; 
that  at  the  time  he  last  left  the  employment  of  the  com¬ 
pany  there  came  through  daily  a  loose  leaf  sheet  of  the  cash 
disbursements  journal;  that  these  sheets  were  placed  in  a 
transfer  binder;  that  the  transfer  binder  for  the  current 
year  was  kept  upstairs  until  the  first  part  ofjthe  next  year, 
until  they  got  through  with  their  audit,  and  then  the  trans¬ 
fer  binders  that  constituted  the  cash  disbursements  jour¬ 
nal  theretofore  were  taken  to  the  vault;  the  isecurities  rec- 
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ords  in  the  general  journal  was  handled  about  the  same 
way;  that  he  recalls  an  instance  in  1929  when  lu»  carried 
some  of  the  cash  receipts  and  cash  disbursements  books 
from  the  vault  for  prior  years  up  to  Mr.  Ross’  office  in  the 
Smith  Building  for  the  use  of  the  Department  of  Justice 
agents;  that  Mr.  Ross  was  an  attorney  for  the  Smith 
329  Company  that  after  the  Department  of  Justice 
agents  were  through  with  them  he  took  the  books 
back  to  the  vault  to  the  place  from  which  he  got  them. 

The  witness  further  testified  that  during  the  period  of 
his  employment  in  1926  and  1927  the  various  building  loan 
accounts,  underwriting  accounts  were  kept  in  a  loose  leaf 
ledger  which  was  kept  in  binder;  that  when  they  accumu¬ 


lated  fortv  or  fiftv  of  these  sheets  in  the  current  binders. 

»  •  ' 

sheets  that  they  did  not  have  to  use  they  were  pulled  out 
and  put  in  the  transfer  binder;  that  entries  were  from  time 


to  time  made  in  those  building  accounts  representing  with¬ 
drawals  of  credit  on  requisitions;  that  witness  never  saw 
the  requisition 'but  got  his  information  from  the  disburse¬ 
ment  journal  and  posted  the  item  to  the  proper  account  it 
belonged  in  from  the  disbursement  journal;  that  the  dis¬ 
bursements  journal  shows  the  check  number,  the  date,  the 
name  to  whom  the  check  was  drawn,  what  it  was  for;  and 
it  was  further  broken  down  and  posted  to  the  various  in¬ 
dividual  accounts  affected;  that  he  thinks  in  all  cases  the 
disbursements  journal  would  show  to  what  building  or  un¬ 
derwriting  account  to  make  a  charge  of  the  item  in  the  dis¬ 
bursements  journal. 

The  witness  further  testified  that  the  suspense  account 
was  a  temporary  resting  place  for  various  items  which  did 
not  have  the  ultimate  disposition  shown  at  the  times  vari¬ 
ous  checks  were  drawn;  that  he  would  post  to  the  suspense 
account  items  so  indicated  on  any  of  the  journals  that  came 
to  him ;  that  Edwards  would  usually  instruct  them  what  dis¬ 
position  to  make  of  the  items  in  the  suspense  account;  that 
of  the  checks  drawn  payable  to  “Cash”  some  were 
330  charged  in  suspense  and  some  were  charged  into  the 
ledger :  that  they  were  usually  transferred  out  of  the 
suspense  account  on  directions  given  by  Edwards  who 
would  usually  send  a  draft  to  the  account  bank  with  cer¬ 
tain  designations  shown  on  that  sheet ;  that  he  thinks  the 
amounts  of  the  checks  drawn  to  cash  varied  considerablv: 


227 


G.  BRYAN  PITTS  VS.  UNITED  STATjES. 

that  it  might  be  a  couple  of  hundred  dollars,  or  it  might 
be  in  the  thousands;  that  those  in  the  thousands  usually 
wore  in  round  figures;  that  he  does  not  tliiijik  many  of  them 
ran  over  $10,000;  that  sometimes  there  would  be  two  such 
items  a  month  and  sometimes  there  might  be  a  hundred  or 
two. 

I 

i 

On  cross-examination  the  witness  testified  that  so  far  as 
the  general  books  of  account  of  the  comipany  were  con¬ 
cerned  the  name  “F.  H.  Smith  Company ’ ’  did  not  appear 
on  the  outside  of  anv  book  of  account  or  I  binder  that  the 
Smith  Company  ever  had  there  so  far  as  he  knows. 

The  witness  further  testified  that  the  petty  cash  fund 
was  maintained  at  about  $15,000  and  that  checks  to  replen¬ 
ish  the  petty  cash  would  sometimes  be  in  tjhe  thousands  of 
dollars;  that  the  amount  of  the  checks  drawn  to  replenish 
petty  cash  was  not  altogether  determined  by  the  extent  to 
which  the  petty  cash  fund  had  been  depleted!  by  the  previous 
day’s  business  because  they  cash  certain  checks  which  they 
laid  to  deposit  and  then  had  to  give  a  replenishment  of  that; 
that  they  had  so  much  cash  represented  bjy  so  much  cash 
and  checks  and  they  would  draw  a  check  to  cover  the 
amount  of  these  checks  that  were  cashed,  land  they  called 
it  checks  in  excess  of  receipts;  that  they  Would  replenish 
the  fund  with  this  check  drawn  and  deposit!  these  checks  in 
the  bank  to  the  credit  of  the  regular  fund  and  not  to  petty 
cash  fund;  that  so  far  as  he  knows  tjhat  was  perfect 
331  accounting  practice;  that  to  do  it  Otherwise  would 
have  meant  that  the  person  who  was  in  charge  of 
the  petty  cash  fund  would  have  been  endorsing  cheeks  that 
were  cashed  and  getting  the  cash  in  that  inetliod;  that  in 
other  words  they  let  the  company  stand  thie  responsibility 
of  these  checks  which  they  cashed,  in  their  regular  account, 
and  they  drew  the  check  out  of  their  own  company  funds 
to  replenish  the  total  amount  of  these  cheeks  cashed;  that 
the  necessity  for  having  as  much  as  $15,000  on  hand  as  a 
petty  cash  fund  was  because  it  was  used  tp  cash  coupons, 
to  cash  salary  checks  and  to  pay  miscellaneous  bills  and 
various  items. 

The  witness  further  testified  that  certain  [ledger  accounts 
were  pulled  out  consistently;  that  witness  pulled  out  some 
himself  after  they  were  filled  up  and  put  them  in  transfer 
binders. 
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The  witness  further  testified  that  the  company's  most 
active  bank  account,  that  with  the  Commercial  National 
Bank,  was  reconciled  once  a  week;  that  the  next  most  active 
account,  that  with  the  Merchants  National  Bank  was  recon¬ 
ciled  about  once  a  month;  that  the  company  kept  a  recon¬ 
cilement  book  from  every  bank  it  had  funds  in  and  recon¬ 
ciled  each  one  everv  month;  that  in  order  to  reconcile  the 

% 

bank  account  he  had  to  have  the  checks  and  had  to  have  an 
accounting  for  the  difference  between  checks  outstanding 
and  checks  cashed  and  checks  drawn:  that  the  bank  account 
could  not  bo  reconciled  without  the  checks:  that  he  never 
saw  anybody  pull  checks  out  of  the  file  or  take  them  away; 
that  he  never  saw  Mr.  Marvin  with  a  list  of  checks  to  be 
taken  away;  that  so  far  as  he  knows  all  the  checks  were 
there. 

232  The  witness  further  testified  that  with  regard  to 
the  suspense  account  there  were  times  when  con¬ 
tractors  or  architects  were  paid  lump  sums  of  money  and 
tin'  payment  temporarily  charged  to  the  suspense  account 
and  later  the  item  was  split  up  and  allocated  to  the  various 
jobs,  or  accounts  pertaining  to  building*  jobs  that  were  then 
going  on:  that  traveling  expenses  were  sometimes  charged 
to  the  suspense  account:  that  if  a  man  got  $1,000  and  the 
expenses  were  only  $800  the  balance  would  be  turned  back 

to  the  cashier  and  credited  on  the  cash  book  and  thev  would 

* 

probably  show  a  journal  entry  for  the  balance,  taking  it  out 
of  suspense  and  putting  it  in  the  expense  account,  travel 
expense:  and  that  is  what  he  calls  clearing  the  suspense 
account  and  it  was  being  done  all  the  time  for  various 
items;  that  at  that  time  the  Smith  Company  had  branch 
offices,  and  a  branch  office  auditor  who  was  constantly 
traveling  between  the  branch  offices:  and  the  company  had 
salesmen  who  were  traveling. 

The  witness  further  testified  that  the  books  of  account 
that  were  taken  to  Mr.  Ross’  office  in  Mav  of  1921)  were  the 
cash  receipts  journal,  the  securities  journal,  the  partial 
payment  journal,  the  disbursements  journal  and  the  ledger 
accounts,  the  general  ledger  and  ihe  various  subsidiary 
accounts;  that  he  knows  of  his  own  knowledge  that  the  cash 
disbursements  side  of  the  journal  was  there  and  the  entries 
in  that  cash  disbursements  journal  which  was  taken  up 
there  for  the  Department  of  Justice  agents  to  look  at 
covered  a  couple  of  years;  that  the  ledger  he  took  op  there 
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for  the  Department  of  Justice  agents  cohered  1928  and 
maybe  1927;  that  he  does  not  know  whether  the  cur- 

333  rent  active  loan  accounts  were  coverjed  by  the  ledger 
pages  taken  up  there,  but  he  does  know  that  the  book 

in  which  they  would  ordinarily  be  expected |to  be  found  was 
taken  there. 

The  witness  further  testified  that  the  general  journal  was 
not  the  book  in  which  was  recorded  the  dqv  to  day  trans¬ 
actions  of  receipts  and  disbursements  bvjt  was  a  bound 
book  usually  running  200  to  300  pages,  aboujt  15  to  16  inches 
in  one  dimen/ion,  and  about  9  or  10  inches  in  the  other 
dimension,  having  a  black  imitation  leather  binding  with 
leather  on  the  corners  and  the  sheets  wer<j  ruled  with  the 
regular  stock  journal  sheet  ruling;  that  itslfunction  was  to 
take  care  of  items  that  were  not  taken  carcjof  in  any  of  the 
other  journals  and  was  the  book  to  which  bookkeeping 
errors  were  corrected;  that  errors  are  inadvertently  made 
in  any  system  of  bookkeeping  from  time  to  time  and  that 
is  the  reason  a  general  journal  is  requi-ed  in  any  system, 
for  the  purpose  of  correcting;  that  the  current  journal,  the 
one  for  1929,  was  not  taken  to  Mr.  Ross’  office. 

The  witness  further  testified  that  he  whs  employed  by 
the  Smith  Company  throughout  May,  June.  July  and 
August  of  1929;  that  the  general  books  of  account  of  the 
company,  including  the  general  journal  a|nd  the  receipts 
and  disbursements  journal  pages  were  there  throughout 
the  summer  of  1929:  that  witness  saw  them!  there:  that  the 
various  transfer  binders  were  there  throughout  the  summer 
of  1929  and  he  saw  them  and  had  occasion  to  refer  to  them; 
that  some  of  the  Smith  Company  cancelled  checks  were 
there  but  he  did  not  go  down  every  day  ajnd  count  them; 
that  he  saw  large  numbers  of  Smith  Compainy  checks  there 
throughout  the*  summer  of  1929.  probably  thousands  of 
them;  that  they  were  right  in  the  vault  all  jsummer. 

334  On  redirect  examination  the  witness  testified  that 
ho  does  not  know  anything  about  whether  checks 

were  taken  away  after  the  bank  reconcilement  each  month 
and  that  if  they  were  so  taken  away  he  woijld  have  no  way 
of  knowing  about  it;  that  none  of  the  expense  accounts 
going  into  t lie  suspense  accounts  ran  upj  to  $10,000,  or 
$15,000,  or  $20,000;  they  would  be  up  in  the  hundreds,  some¬ 
times  they  would  be  in  the  thousands;  that  he  does  not 
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know  whcthor  in  fact  the  Department  of  Justice  agents 
were  ever  allowed  to  examine  the  books  he  took  up  to  Mr. 
Ross’  office. 

335  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

I'n i ted  States  produced  one  Harry  J.  Donoghue,  who,  in 
substance,  testified  that  he  is  employed  by  the  Merchants 
Bank  &  Trust  Company,  now  merged  with  the  Federal 
American  National  Bank  of  Washington,  D.  C.,  and  he  pro¬ 
duced  and  identified  a  sheet  from  the  draft  register  of  the 
Merchants  Bank  &  Trust  Company  recording  certain  drafts 
drawn  by  the  Merchants  Bank  &  Trust  Company  of  Wash¬ 
ington.  D.  C..  on  the  Chatham  Phoenix  Bank  &  Trust  Com- 
v>anv  of  New  York  Citv,  which  was  marked  “U.  S.  Exhibit 
No.  160-B  for  identification;”  that  he  also  produced  and 
identified  all  the  ledger  sheets  of  the  C.  Elbert  Anadale 
special  account  covering  the  period  from  August  9,  1928,  to 
May  27,  1929,  which  was  marked  “U.  S.  Exhibit  No.  161-B 
for  identification.” 

Thereupon  the  Government  offered  in  evidence  the 
papers  theretofore  marked  for  identification  as  IT.  S.  Ex¬ 
hibit  No.  160-B  and  161-B.  to  which  objection  was  made  by 
counsel  for  the  defendant  upon  the  ground  that  no  basis 
had  been  laid  for  their  introduction  in  evidence,  and  that 
ihe  various  exhibits  offered  in  evidence  had  not  been  au¬ 
thenticated  or  sufficiently  authenticated  to  be  received  in 
evidence  at  this  time  and  that  the  account  of  Anadale  is  not 
evidence  against  either  of  the  other  two  defendants  and 
should  not  be  received  as  against  them. 

Thereupon  the  Court  overruled  the  objection  of  the  coun¬ 
sel  for  the  defendants,  and  granted  to  the  defendants  an 
exception  to  the  ruling  of  the  court,  which  exception  was 
then  and  there  duly  noted  in  the  minutes  of  the  Court. 

336  On  cross-examination  witness  testified  that  his 
present  position  with  the  bank  is  Assistant  Cashier; 

that  of  the  papers  he  produced  here  he  brought  the  journal 
sheet  himself  and  the  ledger  sheet  was  given  him  in  the  wit¬ 
ness  room  by  Mr.  Malone,  the  Government  accountant  who 
has  had  it  for  a  number  of  months;  that  witness  has  seen  it 
before  but  had  nothing  to  do  with  making  the  entries  on  it, 
and  it  was  not  in  his  department ;  that  he  never  saw  any¬ 
body  make  any  entries  on  the  ledger  account  pertaining  to 
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0.  Elbert  Anadale  and  does  not  know  who  made  the  entries. 

Thereupon  counsel  for  the  defendants  moved  the  Court 
to  strike  out  of  evidence  the  document,  U.  S.  Exhibit  No. 
161-B  on  the  ground  that  it  is  not  authenticated  at  all  but 
is  something  which  the  Department  of  Justice  Auditor  gave 
him. 

I  * 

Thereupon  in  response  to  interrogation  by  Government 
counsel  the  witness  testified  that  he,  in  thO  first  instance 
turned  this  over  to  Mr.  Malone  and  Mr.  Malone  turned  it 
back  to  him  again  this  morning;  that  it  was  turned  over  to 
Mi-.  Malone  under  subpoena. 

On  further  cross-examination  the  witness  testified  that  it 
is  not  the  practice  of  the  bank  to  permit  original  ledger 
pages  to  remain  away  from  its  files  for  such  a  long  period 
of  time. 

Thereupon  the  Court  overruled  the  motiod  of  counsel  for 
the  defendant  to  strike  out  of  evidence  tde  exhibit  and 
granted  to  the  defendant  an  exception  to  the  ruling  of  the 
Court,  which  exception  was  then  and  there:  duly  noted  in 
the  minutes  of  the  Court. 


337  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  James  B.  Skinner,  who,  in  sub¬ 
stance,  testified  tht  he  is  a  resident  of  the  City  of  Wash¬ 
ington,  D.  C.,  and  is  Assistant  Cashier  of  the  Liberty 
National  Bank  of  Washington,  D.  C.;  that  in  response  to 
a  subpoena  duces  tecum  he  produced  and  !  identified  the 
Cashier's  check  register  of  the  Liberty  National  Bank, 
which  was  marked  Government  Exhibit  No.  B-163  and 
identified  therein  an  entry  under  date  of  March  6,  1928; 
produced  and  identified  Cashier’s  check  No.  10187  in  the 
sum  of  $26,000,  dated  March  6,  1928,  which*  was  marked 
U.  S.  Exhibit  No.  B-162.  | 

Thereupon  the  Government  offered  in  ;  evidence  the 
papers  heretofore  marked  for  identificatio|n  as  Govern¬ 
ment  Exhibits  Nos.  B-162  and  B-163,  to  which  objection 
was  made  by  counsel  for  the  defendants  upon  the  ground 
that  no  basis  had  been  laid  for  their  introduction  in  evi¬ 
dence  and  that  the  exhibits  had  not  been  authenticated  or 
sufficiently  authenticated  for  receipt  in  evidence  at  this 
t  ime. 
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Thereupon  the 'Court  overruled  the  objection  of  the  de¬ 
fendants  and  granted  to  ihe  defendants  an  exception  to 
the  ruling  of  the  Court,  which  exception  was  then  and  there 
dulv  noted  in  the  minutes  of  the  Court. 


‘»‘>c 
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Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
I'nited  States  produced  one  John  Prentice,  who,  in  sub¬ 
stance.  testified  that  he  is  a  resident  of  the  City  of  New 
York  and  is  connected  with  the  Chase  National  Bank  of 
that  city:  that  ill  response  to  a  subpoena  duces  tecum  lie 
produced  and  identified  a  collection  letter  received  bv  the 
Chase  National  Bank  of  New  York  from  the  Commercial 
National  Bank  of  Washington  dated  December  1.  1027,  list¬ 
ing  a  check  drawn  011  the  Ilarriman  National  Bank  of  New 
York  City  in  the  amount  of  $15,000  which  was  marked 
( iovernment  Kxhibit  B-1C4  for  identification. 

On  cross-examination  the  witness  testified  that  the  lead 
pencil  figures  to  the  left  of  the  machine  figures  are  made 
by  the  clerk  in  the  bank  who  checked  the  letter  off  when 
it  was  received:  that  he  records  on  this  piece  of  paper  in 
pencil  those  various  items  which  he  gets  from  some  letter 
which  In-  received:  that  when  this  letter  is  received  in  the 
morning  those  pencil  marks  arc  put  there  to  indicate  the 
name  of  the  drawee's  banks,  put  there  for  the  purpose  of 
checking  back  iii  case  of  a  difference  during  the  dav;  that 
1  he  figure  “255'’  refers  to  a  bank  and  the  figure  “74”  would 
refer  to  a  bank:  that  the  other  figures  refer  to  a  bank  or 
corporation,  depending  upon  the  name  of  the  drawee;  that 
those  numbers  are  numbers  that  are  assigned  to  the  various 
banks  by  the  American  Bankers’  Association;  that  with  the 
exception  of  those  numbers  there  is  nothing  on  the  face  of 
the  paper  to  indicate  the  name  of  the  drawee  bank;  that 
the  pencil  figures  have  the  significance  of  identifying  the 
drawee  bank:  that  witness  did  not  make  nor  see  made  those 
figures:  that  this  piece  of  paper  was  handed  him  by 
‘>.‘10  a  clerk  of  the  bank:  that  alongside  the  $5,000  or  $15,- 
000  item  the  bookkeeper  placed  his  initials  to  show  he 
had  done  his  work. 

Thereupon  the  Government  offered  in  evidence  the  paper 
heretofore  marked  for  identification  as  Government  Exhibit 
No.  B-1G4,  to  which  objection  was  made  bv  counsel  for  the 
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defendants  upon  t lie  , "-round  that  no  basis  had  been  laid  for 
its  introduction  in  evidence  and  that  it  had  not  been  au¬ 
thenticated  or  sufficiently  authenticated  for  receipt  in  evi¬ 
dence  at  tli is  time. 

Thereupon  the  Court  overruled  the  objection  of  the  de¬ 
fendants  and  granted  to  the  defendants  an  exception  to  the 
Court’s  ruling,  which  exception  was  then  jand  there  duly 
noted  in  the  minutes  of  the  Court. 


340  Thereupon,  further  to  maintain  tljie  issues  on  its 
part  joined,  and  in  support  of  said  j  indictment,  the 

United  States  produced  one  James  Edgar  fiigginson,  who, 
in  substance,  testified  that  he  is  an  auditor  employed  by 
the  (’hat ham  Phenix  National  Bank  of  New  York:  that  in 
response  to  a  subpoena  duces  tecum  he  produced  and  identi¬ 
fied  the  following  items  from  the  files  ojf  the  Chatham 
Phenix  National  Bank  of  New  York:  Deposit  ticket  of 
Schumann  &  Sons  dated  February  1.1,  l!j)28,  which  was 
marked  Government  Exhibit  No.  B-165  fob  identification: 
deposit  ticket  of  Schumann  &  Sons  dated  July  22,  1927  in 
amount  of  $20,000.  which  was  marked  Government  Exhibit 
No.  B1(>(>  for  identification:  duplicate  original  of  transit 
letter  from  Chatham  Phenix  National  Bank  to  Federal  De¬ 
serve  Bank  of  Baltimore  dated  February  ill,  1928  which 
was  marked  Government  Exhibit  No.  B-lbf  for  identifica¬ 
tion;  duplicate  original  of  transit  letter  dated  July  22,  1929. 
from  Chatham  Phenix  National  Bank  to  Federal  Reserve 
Bank.  Baltimore.  Maryland. 

Thereupon  the  Government  offered  in  evidence  the  papers 
theretofore  marked  for  identification  as  Government  Ex- 

i 

hibits  Nos.  B-lbo  to  B-l (58,  inclusive,  to  which  objection 
was  made  by  counsel  for  the  defendants  ujron  the  ground 
that  no  basis  had  been  laid  for  their  introduction  in  evi¬ 
dence.  that  the  exhibits  had  not  been  authenticated  or  suffi¬ 
ciently  authenticated  for  receipt  in  evidence!  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  the  coun¬ 
sel  for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which;  exception  was 
then  and  there  duly  noted  in  the  minutes  of  the 

341  Court:  and  the  Court  permitted  the  Objection  to  go 
to  all  of  the  testimony  pertaining  to  t|ie  expenditures 

of  money  for  personal  uses  by  the  defendant  G.  Brvan 
Pitts. 
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342  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Clarence  Parker,  who,  in  sub¬ 
stance,  testified  that  lie  is  employed  as  Assistant  Cashier 
of  the  Chase  National  Bank  of  New  York  City;  that  in  re¬ 
sponse  to  a  subpoena  duces  tecum  he  produced  the  follow¬ 
ing  items:  Deposit  ticket  of  Sulka  &  Company  in  Chase 
National  Bank,  which  was  marked  Government  Exhibit  for 
identification  No.'  B-169:  letter  from  Federal  Reserve  Bank. 
Baltimore,  Maryland,  to  Chase  National  Bank,  which  was 
marked  Government  Exhibit  No.  B-170  for  identification: 
deposit  ticket  of  A.  Sulka  &  Company  in  Chase  National 
Bank,  which  was  marked  Government  Exhibit  No.  B-171 
for  identification. 

Thereupon  the  Government  offered  in  evidence  the  papers 
theretofore  marked  for  identification  as  Government  Ex¬ 
hibits  Nos.  B-169  to  B-171  inclusive,  to  which  objection 
was  made  by  counsel  for  the  defendants  upon  the  ground 
that  no  basis  had  been  laid  for  their  introduction  in  evi¬ 
dence,  that  the  exhibits  had  not  been  authenticated  or  suffi¬ 
ciently  authenticated  for  receipt  in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  the  coun¬ 
sel  for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  noted  in  the  minutes  of  the  Court. 

343  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Richard  Ferris,  who,  in  sub¬ 
stance,  testified  that  he  is  employed  by  the  Bank  of 
America,  with  which  institution  is  merged  the  Murray  Hill 
Trust  Company1  of  New  York.  In  response  to  a  subpnena 
duces  tecum  the  witness  produced  and  identified  the  follow¬ 
ing  documents:  Ledger  sheet  of  G.  Bryan  Pitts  in  the  Mur¬ 
ray  Hill  Trust  Company  covering  the  period  between  De¬ 
cember  18,  1926  and  January  15,  1929  which  was  marked 
Government  Exhibit  No.  B-172  for  identification;  ledger 
sheet  of  the  F.  H.  Smith  Company  account  covering  the 
period  from  September  19. 1929  to  December  12, 1929  which 
was  marked  Government  Exhibit  B-173. 

Thereupon  the  Government  offered  in  evidence  the 
papers  theretofore  marked  for  identification  as  Govern¬ 
ment  Exhibits  Nos.  B-172  and  B-173,  the  use  of  the  sheets 
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being  confined  to  the  time  covered  by  the  indictment,  April 
1,  1927  to  January,  1930,  to  which  offer  objection  was  made 
by  counsel  for  the  defendants  on  the  ground!  that  no  basis 
had  been  laid  for  their  introduction  in  evidence  and  that 
they  had  not  been  authenticated  or  sufficiently  authen¬ 
ticated  for  receipt  in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  the  coun¬ 
sel  for  the  defendants  and  granted  to  the  defendants  an 
exception  to  the  ruling  of  the  Court,  which  exception  was 
then  and  there  duly  noted  in  the  minutes  of  the  Court. 

344  The  witness  further  testified  that  afjter  the  checks 
they  pay  on  account  in  their  bank  haye  been  posted 

by  the  bookkeeper  they  t hen  photograph  each  check  on  a 
machine  known  as  the  Reeordak,  which  machine  has  been 
in  use  in  the  .Murray  Hill  Trust  Company  since  October  1, 

1928  and  is  used  in  other  financial  institutions  in  New  York, 
by  the  Harriman  National  Bank,  the  Phenix'in  certain  de¬ 
partments  and  that  there  are  about  100  machines  in  use 
in  New  York  City ;  that  the  record  is  kept  op  a  roll  of  film 
usually  about  100  feet  long;  that  there  was  in  the  court 
room  a  machine  for  the  projecting  of  film  records;  that  in 
response  to  a  subpoena  duces  tecum  he  brought  with  him 
a  film  dealing  with  approximately  the  date  September  23, 

1929  which  film  was  then  in  the  machine  in  the  Court  room. 
The  witness  thereupon  operated  the  machine  land  turned  to 
a  recording  of  a  check  of  the  F.  H.  Smith  Company,  No. 
73,  dated  September  20, 1929,  in  amount  of  $2i0,000,  payable 
to  the  Southern  Maryland  Trust  Company,  signed  by  J.  H. 
Edwards,  Jr.  The  witness  produced  also  supplementary 
photograph  of  the  check  as  made  by  the  Recoijdak  Company 
from  that  film. 

I 

Thereupon  the  film  above  described  was  Offered  in  evi¬ 
dence  as  Government  Exhibit  No.  B-175. 

Thereupon  the  Government  offered  in  evidence  the  $20,000 
check  referred  to  in  the  roll  of  film,  Government  Exhibit 
B-175,  and  the  photostatic  copy  was  also  marked  Govern¬ 
ment  Exhibit  B-175  and  the  witness  allowed!  to  take  away 
the  roll  of  film. 

I 

Thereupon  the  witness,  in  response  to  a  shbpcena  duces 
tecum  produced  and  identified  cash  iletter  of  the 

345  Murray  Hill  Trust  Company  dated  November  7, 1927 
which  was  marked  Government  Exhibit  for  identifi¬ 
cation  No.  B-176. 
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The  witness  further  testified  that  the  pencil  notations  ap¬ 
pearing  on  the  loiter  are  a  description  of  the  bank  on  which 
the  checks  listed  on  the  adding-  machine  are  drawn ;  that 
they  were  made  in  the  bank  the  day  tin*  letter  was  made, 
November  7,  1927  by  the  transit  clerk,  whose  duty  it  is  to 
prepare  these  cash  letters,  an  employee  of  the  Murray  Hill 
Trust  Company,  which  is  the  usual  thing-  in  regard  to  such 
letters,  that  sometimes  they  are  written  in  pencil  and  some¬ 
times  they  are  written  on  the  typewriter,  but  ordinarily  that 
notation  is  on  them:  that  witness  did  not  sec  them  put  on; 
that  so  far  as  this  particular  document  is  concerned  there 
is  nothing  on  the  document  except  the  pencil  marks  that, 
enables  him  to  tell  the  drawee  bank;  that  the  pencil  marks 
are  a  code  of  the  banks  as  given  by  the  American  Bankers’ 
Association:  that  from  his  deposit  slips  lie  could  identify 
the  checks  listed  thereon. 

Thereupon  the  Government  offered  in  evidence  the  paper 
theretofore  marked  for  identification  as  Government  Ex¬ 
hibit  B-176,  to  which  objection  was  made  by  counsel  for  the 
defendants  upon  the  ground  that  no  basis  had  been  made 
for  its  introduction  in  evidence  and  that  it  had  not  been 
authenticated  or  sufficiently  authenticated  for  receipt  in 
evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  tin1  defendants  and  granted  to  the  defendants  an  excep¬ 
tion  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  noted  in  the  minutes  of  the  Court. 

346  Thereupon  the  witness  produced  in  response  to  a 
subpomaj  duces  tecum  the  following  documents:  Loan 
card  of  G.  Brvan  Pitts  with  the  Murrav  Hill  Trust  Com 
pany  for  a  loan  of  $30,000  made  on  February  4,  192S,  a  se¬ 
cured  loan  which  was  marked  Government  Exhibit  No.  B- 

177  for  identification;  loan  card  of  G.  Bryan  Pitts  with  the 
.Murray  Hill  Trust  Company  showing  loan  of  $100,000  on 
August  8,  1927,  which  was  marked  Government  Exhibit  B- 

178  for  identification;  stock  ledger  sheet  of  the  Murray 
Hill  Trust  Company  in  the  account  of  G.  Bryan  Pitts  from 
August  10, 1926,  to  October  1,  1929,  which  was  marked  Gov¬ 
ernment  Exhibit  for  identification  No.  B-179;  page  from  the 
cash  book  of  the  trust  department  of  the  Murray  Hill  Trust 
Company  showing  payments  by  Mr.  Pitts  and  others  for 
stock  in  the  Murray  Hill  Trust  Company  on  July  21,  1928, 
consisting  of  two  sheets  which  were  marked  for  identifiea- 
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tion  Government  Exhibit  No.  B-180;  deposit  slip  of  G. 
Bryan  Pitts  shoving  a  deposit  in  the  Murray  Hill  Trust 
Company  on  December  31,  1927,  of  $20,000,  which  was 
marked  for  identification  Government  Exhibit  B-181,  also 
the  following  deposit  slips  of  G.  Bryan  Pitts  in  Murray  Hill 
Trust  Company:  December  31,  1927,  $20,000';  January  28, 
1928,  $10,000;  January  31,  1928,  $28,959.71,  deposit  being 
made  up  of  several  checks;  March  21,  1928,  $19,944.32;  said 
deposit  tickets  being  marked  respectively  as  Government’s 
Exhibit  for  identification  B-182  to  B-1S5  inclusive. 

Thereupon  the  Government  offered  in  evidence  the  papers 
marked  for  identification  as  Government  Exhibits  B-177  to 
B-185  inclusive,  to  which  objection  was  made  by  counsel  for 
the  defendants  on  the  ground  that  no  basis  had  been 
347  laid  for  their  introduction  in  evidence!  and  that  the 
various  exhibits  offered  in  evidence  had  not  been 
authenticated  or  sufficiently  authenticated  for  Receipt  in  evi¬ 
dence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  noted  in  the  minutes  of  the  Court. 

| 

On  cross-examination  the  witness  testified!  that  the  Re- 
cordak  system  of  recording  checks  is  not  so  designed  as  to 
show  the  endorsements  on  checks. 


348  Thereupon,  further  to  maintain  the  |  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Ralph  Xander,  |who,  in  sub¬ 
stance  testified  that  he  is  a  resident  of  Washington,  D.  C., 
and  is  employed  by  the  Commercial  National!  Bank  of  that 
city  in  the  Auditing  department  ;  that  in  response  to  a 
subpoena  duces  tecum  lie  has  brought  wit h j  him  various 
records  of  the  Commercial  National  Bank  and  has  marked 
or  had  marked  each  one  of  these  exhibits  for  Identification 
in  sequence  and  has  prepared  a  typewritten!  list  of  each 
of  them;  that  they  are  all  taken  from  the  original  records 
of  the  Commercial  National  Bank  and  have  been  marked 
as  Government  Exhibit's  for  identification  C-lj  to  C-3G1  in¬ 
clusive.  j 

Thereupon  the  Government  offered  in  evidence  the  papers 
theretofore  marked  for  identification  as  Government  Ex- 
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hibits  Nos.  C-l  to  C-361  inclusive,  to  which  objection  was 

made  by  counsel  for  the  defendants  upon  the  ground  that 

no  basis  had  been  laid  for  their  introduction  in  evidence; 

that  thev  had  not  been  authenticated  or  sufficiently-  authen- 
*  » 

ticated  to  be  received  in  evidence  at  this  time;  that  the 
evidence  itself  is  incompetent,  irrelevant,  and  not  within 
the  issues. 


Thereupon  the  Court  overruled  the  objection  of  the  coun¬ 
sel  for  the  defendants,  and  granted  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  holed  in  the  minutes  of  the  Court. 


Thereupon  the  witness  further  testified  that  he  has  been 
employed  by  the  Commercial  National  Bank  approximately 
eight  years;  that  any  item  that  comes  to  the  bank  drawn 
on  an  out-of-town  bank  is  written  up  on  a  cash  letter 
349  and  mailed  out  to  the  bank  it  is  drawn  on  or  “to  our 
agent”;  that  an  incoming  cash  collection  letter  lists 
checks  that  are  drawn  on  Washington  or  some  of  the  vil¬ 
lages  around  Washington  which  other  out-of-town  banks 
send  to  witness’  bank  for  collection;  that  the  symbol  606  is 
the  identification  number  of  the  F.  H.  Smith  Company  and 
refers  on  these  collection  letters  to  the  account  of  the  F.  H. 
Smith  Company  in  the  Commercial  National  Bank,  and 
when  that  appears  in  that  column  of  the  cash  collection 
letter  under  the  heading  “Owner”  that  figure  606  refers  to 
the  F.  H.  Smith  Company;  that  on  the  bookkeeper’s  journal 
sheets  are  listed  the  checks  sent  up  to  the  bookkeepers  by 
the  tellers,  the  listing  being  done  prior  to  posting;  that  the 
function  of  the  bookkeeper’s  journal  sheet  is  to  see  that 
they  have  got  everything;  that  the  function  of  the  liability 
ledger  card  is  to  show  what  the  person  has  borrowed  from 
the  bank. 


On  cross-examination  the  witness  testified  that  he  pre¬ 
pared  all  the  records  he  has  brought  here;  that  the  paying 
teller’s  journal  sheets  original  records  of  the  bank,  were  in 
the  possession  of  the  Department  of  Justice  agents  or  law¬ 
yers  about  two  months;  that  there  is  no  duplicate  of  the 
paying  teller’s  journal  sheets;  that  the  record  is  not  of 
much  worth  to  the  bank;  that  they  destroy  them  after  two 
years. 


350 


Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
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United  States  produced  one  Mrs.  A.  B.  Solomon,  who,  in 
substance,  testified  that  her  maiden  name  jwas  Esther  G. 
Seldman ;  that  before  her  marriage  she  was  employed  by 
the  F.  IT.  Smith  Company,  entering  that  employment  about 
May  1921)  and  continuing  therein  until  May,  [1930,  as  secre¬ 
tary  to  Mr.  Trimble. 

% 

Thereupon  the  witness  was  handed  a  document  which  had 

been  marked  Government  Exhibit  for  identification  No.  B- 

| 

186  and  identified  as  a  cashier’s  check  made  payable  to  her, 
bearing  her  endorsement  on  the  back;  and  was  likewise 
handed  a  document  which  had  been  marked  Government 
Exhibit  for  identification  No.  B-187  which  site  identified  as 
a  treasurer’s  check  on  the  Merchants  Bank  ahd  Trust  Com¬ 
pany,  and  endorsed  by  her;  a  document  which  had  been 
marked  Government  Exhibit  for  identification  No.  B-188 
which  she  identified. 

! 

Thereupon  the  Government  offered  in  evidejnce  the  papers 
theretofore  marked  for  identification  as  Government  Ex¬ 
hibits  Nos.  B-187  and  B-188,  respectively  cashier’s  check  on 
the  Merchants  Bank  &  Trust  Company  of  $l(ji,000  and  $15,- 
000,  one  drawn  payable  to  E.  G.  Seldman  anpl  so  endorsed, 
and  the  other  drawn  payable  to  E.  G.  Seldman  and  so 
endorsed. 

Thereupon  the  witness  further  testified  that  she  endorsed 
the  checks  the  wav  thev  were  made  out ;  tliat  she  never 
received  the  $15,000  called  for  by  Exhibit  No.  187,  nor  the 
$16,000  called  for  by  Exhibit  No.  188;  that  tliojse  checks  were 
not  given  to  her  for  anv  consideration. 

Thereupon  the  following  occurred:  j 

| 

“Q.  What  was  done  in  the  case  of  these  two  checks 
351  that'  I  just  showed  to  you,  one  for  $lh,000  and  one 
for  $16,000?  A.  1  believe  I  was  called  jn  to  Mr.  Aim- 
dale’s  office,  and  lie  would  give  me  the  check  mid  ask  me  to 
endorse  them  as  thev  were  made  out. 

“Mr.  Kaichle:  If  the  Court  please,  I  do  nbt  want  to  be 
rude  to  the  witness,  but  1  move  to  strike  ouit  the  answer. 

The  Court:  You  come  too  late. 

“Mr.  Raichle:  What  is  that?  j 

“The  Court:  When  you  hear  her  saying  jwliat  she  be¬ 
lieves  and  yon  do  not  object  until  you  see  whether  the  be¬ 
lief  is  favorable  or  unfavorable  von  come  tod  late. 


240 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


“Mr.  Raichle:  Well,  if  your  Honor  please,  .just  for  the 
record  1  would  like  to  except  to  your  Honor's  observation 
in  that  regard. 

4 4 The  Court:  Certainly. 

“Mr.  Raichle:  Because  1  do  not  think  the  answer  b- 
eitlier  favorable  or  unfavorable  at  all.  And  I  know  vour 
Honor  did  not  intend  to  do  it,  but  I  do  not  think  that  re¬ 
mark  about  my  waiting  to  see  whether  it  was  favorable 
or  unfavorable  was - 

“The  Court:  All  right.  You  may  have  an  exception  to 
the  remark.’’ 

Thereupon  the  witness  further  testified  that  in  neither 
of  these  instances  did  she  get  any  of  the  money  and  does 
not  know  the  circumstances  under  which  the  checks  were 
drawn  to  her:  that  her  salary  with  the  F.  H.  Smith  Com¬ 
pany  was  from  $15  a  week  to  $40,  it  being  $40  when  she 
stopped  working  for  them;  that  in  November,  1927,  she 
believed  her  salary  was  about  $30  and  in  July,  1928,  about 
$52  or  $33;  that  she  never  actually  got  any  money 
352  from  there  other  than  her  salary  and  no  explana¬ 
tion  was  made  to  her  at  the  time  these  checks  were 
drawn  to  her  and  endorsed  by  her  as  to  why  such  a  pro¬ 
cedure  was  taken;  that  the  legend  on  the  back  of  the  check: 
“For  deposit  only  to  the  credit  of  G.  Bryan  Pitts”  did 
not  appear  on  the  check  at  the  time  she  endorsed  it:  that 
there  was  nothing  on  the  backs  of  those  checks  when  she 
endorsed  them;  that  the  signature  “G.  Bryan  Pitts”  on 
the  back  of  that  check  is  Mr.  Pitts’  handwriting. 


*>  r.  \> 


Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  the  indictment,  the 
United  States  produced  one  Mrs.  Ada  Belle  Leopold,  who, 
in  substance,  testified  that  she  has  lived  in  'Washington, 
D.  (’.,  for  five  years;  that  she  was  formerly  in  the  employ 
of  the  F.  H.  Smith  Company  as  a  stenographer. 

Thereupon  a  check  in  the  amount  of  $25,000  1o  A.  B. 
Shuck  was  marked  U.  S.  Exhibit  for  identification  No. 
189-B;  and  a  check  to  A.  B.  Shuch  was  marked  U.  S.  Ex¬ 
hibit  No.  190-B  for  identification. 

Thereupon  the  witness  identified  her  signature  on  the 
back  of  each  of  the  checks. 

Thereupon  the  Government  offered  in  evidence  the 
check:  heretofore  marked  for  identification  as  U.  S.  Ex- 
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liibits  189-B  and  190-B,  to  which  objection  was  made  by 
counsel  for  the  defendants  upon  the  ground  that  they  are 
not  connected  up  with  the  bill  of  particulars!. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  defendants,  and  granted  to  the  defendjants  an  excep¬ 
tion  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  noted  in  the  minutes  of  the  Court. 

Thereupon  the  witness  further  testified  tljiat  she  did  not 
receive  the  $25,000  called  for  in  cashier’s!  check  Exhibit 
Xo.  B-189,  nor  the  $12,500  called  for  by  thejcheck,  Govern¬ 
ment  Exhibit  190-B;  that  she  remembers  a$  to  one  of  the 
checks  being  asked  to  endorse  it  by  Mr.  Anadale;  that  when 
she  endorsed  the  check  she  did  not  understand  that  she 
was  to  receive  any  part  of  the  proceeds  olj  it;  that  there 
was  no  explanation  on  the  part  of  Mr.  Anadale  why 
354  these  checks,  or  either  of  them,  should  be  drawn 
payable  to  her;  that  she  knows  nothing  about  the 
transaction  other  than  that  she  was  asked  to;  sign  her  name 
on  the  back  of  the  checks  and  did  so;  thajt  she  does  not 
remember  the  legend  “For  deposit  only  t<j>  the  credit  of 
G.  Bryan  Pitts’’  being  on  the  back  of  each  <pf  these  checks 
when  she  endorsed  them.  i 


Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  ijndictment,  the 
United  States  produced  one  Helen  Condon  Dowling,  who 
testified  that  she  resides  in  Washington,  I).  C.,  and  was 
formerly  employed  by  the  F.  H.  Smith  Comipany  as  secre¬ 
tary  to  Mr.  Magruder,  who  was  manager  of|  the  bond  pur¬ 
chasing  department.  Being  shown  Government  Exhibit 
C-23  the  witness  testified  that  her  endorsement  occurred  on 
the  back  thereof,  that  it  was  a  cashier’s  check  for  $16,500; 
that  Mr.  Magruder  brought  it  to  her  desk  and  asked  her 
to  sign  it;  that  she  signed  it  and  gave  it  back  to  him;  that 
she  got  no  part  of  the  proceeds  of  the  check:  that  she  did 
not  ask  the  purpose  or  reason  of  her  being  a sked  to  endorse 
the  check;  that  Mr.  Farquhar’s  endorsement  did  not  ap¬ 
pear  on  it  at  the  time  she  signed  it;  that  after  she  signed 
it  Mr.  Magruder  gave  it  back  to  her  and  told  her  to  take 
it  to  John  Farquhar  at  the  bank;  that  she  £ave  it  to  Mr. 
Farquhar  at  the  bank. 


i 


i 

i 
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356  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Pierce  P.  Smith,  who,  ill  sub¬ 
stance,  testified  that  lie  is  a  resident  of  the  City  of  Wash- 
'  • 

ington  and  was  employed  by  the  F.  II.  Smith  Company 
from  February  6.  1922.  until  December  10,  1929;  that  his 
duties  during  said  employment  were  stenographer,  clerk, 
cashier,  assistant  treasurer,  which  latter  position  he  held 
during  the  latter  portion  of  his  service  with  the  Smith 
Company:  that  while  he  was  assistant  treasurer  he  han¬ 
dled  debit  slips:  that  when  anybody  wanted  to  draw  a  check 
it  would  he  charged  on  a  debit  slip  and  the  check  was  drawn 
from  the  debit  slip:  that  four  or  five  different  people  ap¬ 
proved  debits  slips,  including  Mr.  Anadale  and  Mr.  Ed¬ 
wards:  but  he  never  remembered  seeing  Mr.  Pitts  approve 
any;  that  the  debit  slips  contained  the  amount,  date,  check 
number  and  what  they  were  to  be  charged  to. 

The  witness  further  testified  that  during  the  period  of 
his  service  with  the  Smith  Company  he  has  had  occasion 
to  cash  checks  of  the  Smith  Company  drawn  payable  to 
cash  and  generally  did  so  on  Mr.  Edwards’  instructions, 
generally  cashing  the  checks  at  the  Merchants  Bank  Trust 
Company  because  it  was  the  most  convenient,  returning 
the  money  to  whoever  gave  him  the  check,  which  might 
have  been  Mr.  Edwards,  Mr.  Thomas  or  Mr.  Anadale;  that 
he  has  turned  the  proceeds  over  to  Mr.  Edwards  or  Mr. 
Anadale:  that  the  old  cancelled  checks  of  the  F.  H.  Smith 
Company  were  kept  in  a  file  cabinet  in  the  vault ;  that  the 
cabinet  would  have  a  couple  of  dozen  drawers  in  it;  that 
once  in  1929  when  he  had  occasion  to  search  for  a  cancelled 
check  In*  found  the  cancelled  check  file  empty,  but 

357  the  next  day  it  was  full  again:  that  he  does  not  know 
where  tin*  checks  were  at  tin*  time  tin*  file  was  empty 

and  had  not  seen  any  one  take  those  checks  out. 

The  witness  further  testified  that  on  December  9,  1929, 
he  assisted  Mi-.  Thomas  in  connection  with  a  search  for 
books  called  for  in  a  subpama ;  that  he  could  not  find  the 
general  journal,  although  he  never  saw  one  the  whole  time 
he  was  with  the  Smith  Company;  that  they  found  ten  or 
fifteen  sheets  of  the  cash  disbursements  book  for  November 
or  December,  1929:  that  In*  could  not  find  cash  disburse¬ 
ments  book  for  1927,  192S,  or  1929  except  for  the  period  he 
spoke  of:  that  he  could  not  find  the  back  sheets  of  the  cash 
disbursements  book  in  the  book  vault. 
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The  witness  further  testified  that  in  1028  or  1929  a 
cheek  for  $2,000  was  made  payable  to  liiip  when  no  such 
sum  was  due  and  payable  to  him  by  the  j  company ;  that 
at  the  request  of  either  -Sir.  Edwards  or  Mr.  Anadale  he 
endorsed  the  check;  that  he  never  saw  it  again. 

On  cross-examination  witness  testified  that  he  became 
cashier  in  1926;  that  between  $15,000  and  $20,000  was  kept 
on  hand  for  petty  cash  purposes;  that'  petty  cash  funds 
were  obtained  from  the  bank  on  checks  made  out  to  “petty 
cash”  or  in  some  instances  to  “cash”;  that  such  checks 
would  be  endorsed  by  the  employee  presenting  the  check 
at  the  bank;  that  the  necessity  for  such  a  large  petty  cash 


fund  was  the  payment  of  maturing  bonds  and  coupons 
that  were  presented  for  payment  daily,  tjhe  amount  of 
the  coupons  running  from  $1,000  to  $20,000;  that  in  one 
instance  of  presentation  by  a  bank  the  bank  demanded  cash 
and  would  not  accept  the  company’s! check;  that  as 
358  a  matter  of  courtesy  and  convenience  to  customers 
the  Smith  Company  cashed  coupons!  the  customers 
presented  which  were  clipped  from  securities  other  than 
those  sold  by  the  Smith  Company. 

The  witness  further  testified  that  when  anvbodv  wanted 

|  * 

a  check  the  first  thing  to  do  was  to  make  tip  a  debit  and 
put  the  charge  on  a  debit  slip,  who  it  was  to|  be  payable  to, 
the  amount,  and  the  date;  that  the  debit  slip  was  then  pre¬ 
sented  to  either  Mr.  Thomas,  Mr.  Edwards  fir  Mr.  Anadale 
for  approval;  that  after  approving  it  they  ^ave  it  back  to 
the  disbursement  clerk,  who  was  either  Mr.  Brill,  or  Mr. 
Whaley  who  would  draw  the  check,  put  the  imunber  of  the 
check  on  the  debit  slip  and  take  the  debit  bfick  to  whoever 
would  sign  the  check;  that  each  day’s  debit  islips  were  put 
in  a  separate  envelope  and  be  given  to  the  disbursement 
clerk  who  would  keep  them  in  his  desk  maybe  ten  days; 
that  the  disbursement  clerk  would  put  on  the;  outside  of  the 
envelope  the  date  that  those  particular  checks  were  drawn 
and  then  filed  them  in  a  cabinet ;  that  witness  never  saw 

anv  destroyed. 

• 

The  witness  further  testified  that  there! was  so  much 
stuff  in  the  vault  in  the  spring  of  3929  that  you  could  hardly 
get  in  it ;  that  there  were  the  old  books  of  tlije  W.  II.  West 
Company  and  the  old  F.  H.  Smith  Company  books  probably 
dated  back  to  1900;  that  he  obtained  the  particular  check 
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that  he  was  looking  for  on  the  occasion  he  testified  to  on 
direct  examination;  that  he  never  saw  any  hooks  he  wanted 
reference  to  missing  except  in  December;  that  he  never 
really  bothered  with  any  books  except  the  disbursements 
and  the  securities  journal  and  the  partial  payment  journal, 
and  the  cash  receipts;  that  he  had  occasion  to  consult  those 
particular  books  and  they  were  there  throughout  the 
359  summer  of  1929. 

On  redirect  examination  the  witness  testified  that 
upon  the  occasion  of  searching  for  books  with  Mr.  Thomas 
in  response  to  a  subpoena  that  Mr.  Thomas  had  all  the 
books  called  for  piled  up  on  a  shelf  except  the  disburse¬ 
ments  and  the  general  journal;  that  he  found  only  a  few 
sheets  of  the  disbursements;  that  the  date  of  the  subpoena 
was  December  9,  1929,  the  day  before  witness  left  the  com¬ 
pany. 


360  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined,  and  in  support  of  said  indictment,  the 
United  States  produced  one  Joseph  A.  Chapline,  who,  in 
substance,  testified  that  he  is  head  paying  teller  of  the  Com¬ 
mercial  National  Bank  of  Washington,  D.  (’.,  that  he  has 
been  employed  by  said  bank  14  years;  that  he  has,  during 
the  course  of  his  employment  with  said  bank,  had  occasion  to 
pay  Smith  Company  checks  drawn  to  “Cash”  over  the 
counter  on  quite  a  few  occasions;  that  the  checks  ranged 
mostly  in  large  amounts,  from  $5000  to  $15,000;  that  inci¬ 
dent  to  the  business  of  his  department  of  the  bank  he 
handled  all  of  the  large  money,  principally;  that  when  he 
cashed  Smith  Company  checks  drawn  payable  to  cash  over 
the  counter  he  was  asked  mostly  for  lai’ge  money. 

Thereupon  the  witness  was  asked  the  following  ques¬ 
tion  : 

“And  have  you  any  recollection  now,  sir,  of  the  denomi¬ 
nations  of  those  large  amounts?” 

To  which  counsel  for  the  defendants  objected  upon  the 
ground  that  it  was  irrelevant  and  immaterial;  that  the 
dates  of  the  occurrences  have  not  been  shown;  that  no  basis 
has  been  shown  oh  which  the  defendants  could  be  bound  by 
it;  that  no  basis  has  been  laid  for  its  admission. 
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Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants,  and  granted  to  the  defendant  an  excep¬ 
tion  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  noted  in  the  minutes  of  the!  Court. 

Thereupon,  the  witness  answered:  j 

“A.  Mostly  hundreds  and  thousands.” 

The  witness  further  testified  that  thesej  checks  of  the 
Smith  Company  drawn  to  “Cash”  were  cashed  by 

361  different  representatives  of  the  company  whom  he 
knew  by  sight;  that  as  part  of  his  duties  he  kept  the 

paying  tellers’  individual  journal,  which  wjas  a  record  of 
the  checks  cashed  over  the  counter  by  himself;  that  at  this 
time  there  are  five  paying  tellers  at  the  Commercial  Na¬ 
tional  Bank;  that  during  1928  there  were  ;three;  that  all 
the  tellers  kept  records,  which  records  were  kept  in  the 
paying  tellers’  cages;  that  eventually  they  j  were  sent  up¬ 
stairs  and  held  for  about  a  year  and  then  sent  to  the  store 
room.  i 

Thereupon  the  witness  identified  Government  Exhibit 
C-2  as  the  combined  paying  tellers’  journal;  that  all  the 
checks  listed  on  that  sheet  were  cashed  over!  the  counter. 

On  cross-examination  the  witness  testified  that  some¬ 
times  he  takes  deposits  through  his  windo\y;  that  the  as¬ 
sistant  paying;  teller  made  the  record,  Government  Exhibit 
C-2;  that  witness  did  not  make  any  entry  !on  that  sheet; 
that  he  assumes  it  is  correctlv  made  but  dloes  not  know; 
that  it  proves  itself  with  the  general  ledgef  he  thinks,  by 
deduction. 

Thereupon,  counsel  for  the  defendants  mdved  the  Court 
to  strike  out  of  evidence  Government  Exhibit  C-2  upon  the 
ground  that  it  is  not  sufficiently  authenticated  for  receipt  in 
evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants,  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception 
was  then  and  there  duly  noted  in  the  minutes  of  the 
Court.  I 

j 

362  Thereupon,  further  to  maintain  the!  issues  on  its 
part  joined  and  in  support  of  said  ihdictment,  the 

United  States  produced  one  G.  W.  Hurst,  |  who,  in  sub- 
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stance,  testified  that  for  four  years  he  has  been  employed 
by  the  Commercial  National  Bank  and  bis  present  position 
is  that  of  assistant  paying  teller;  that  the  Commercial  Na¬ 
tional  Bank,  as  part  of  its  records  lists  all  checks  payable 
to  cash  paid  over  the  counter  of  the  bank;  that  such  checks 
are  listed  on  the  individual  teller’s  sheet  and  then  witness 
proves  those  checks  on  a  combined  journal  sheet;  that  the 
items  on  Government  Exhibit  C-2  are  the  checks  of  the 
Commercial  National  Bank  subdivided  into  the  different 


ledgers.  1,  2,  3,  4,  6  and  6:  that  each  ledger  is  divided  into 
a  certain  number  of  letters  of  the  alphabet;  that  the  func¬ 
tion  of  this  sheet  (Government  Exhibit  No.  C-2)  is  to  prove 
that  the  checks  have  settled;  that  none  of  the  checks  listed 
thereon  were  brought  to  the  bank  for  deposit  but  the  list 
contains  only  checks  that  are  cashed  over  the  counter;  that 
on  the  reverse  of  the  sheet  appears  the  letters  “AM.” 
and  then  “IND:”  that  they  spell  “AM.  Individual;”  that 
those  checks  are  the  same  as  these  checks  on  the  back  here 
and  those  checks  are  run  on  the  sheet  for  the  convenience 
of  the  bookkeeper  on  a  Saturday  or  day  following  the  Gov¬ 
ernment's  pay  day;  that  the  caption  “Clearing  House” 
means  checks  on  other  banks  in  this  city  that  are  paid  over 
the  counter  with  cash;  that  the  item  “Rem”  means  remit¬ 
tances,  checks  which  are  drawn  on  outlying  banks,  that  is 
banks  in  other  states:  that  the  next  column  under  the  cap¬ 
tion  “Foreign  held”  is  the  same  as  remittances;  they  are 
also  checks  which  are  on  outlying  banks,  other  states;  that 
in  the  final  column  “General  Debits”  would  appear 
363  the  items  of  the  bank  “for  instance  if  some  other 
bank  was  drawing  on  our  bank;”  that  the  informa¬ 
tion  from  which  the  various  amounts  and  listings  on  that 
sheet  were  made  is  obtained  by  grouping  the  details  of  the 
individual  teller’s  checks;  that  under  their  record  keeping 
system  each  paying  teller  keeps  his  own  sheet  and  then  all 
tellers’  groups  combined  at  the  end  of  the  dav. 


On  cross-examination  the  witness  testified  that  the  com¬ 
bined  paying  tellers’  journal  (Government  Ex.  C-2)  is  not 
a  book  of  original  entry  but  is  a  book  to  which  are  posted 
items  from  these  sheets;  that  witness  and  others  do  the 
posting  in  that  book;  that  he  identifies  the  name  “Turner” 
on  the  sheet  as  the  name  and  handwriting  of  the  man  who 
had  that  position  before  witness  had  it. 
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Thereupon  counsel  for  the  defendant  again  moved  the 

Court  to  strike  from  evidence  Government  Exhibit  C-2 

upon  the  further  ground  that  it  is  not  a  reqord  of  original 

entrv  and  that  the  entries  thereon  have  not  been  sufficiently 

:  * 

authenticated  for  its  receipt  in  evidence  at  jthis  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendant  and  granted  to  the  defendant  an  excep¬ 
tion  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  noted  in  the  minutes  of  the  Court. 

I 

364  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  A.  Provost  ShaW,  who,  in  sub¬ 
stance,  testified  that  he  is  a  resident  of  Washington,  D.  C.. 
and  for  about  two  months  lias  been  employed  as  central 
tile  clerk  by  the  Commercial  National  Bank  of  Washington. 
D.  C.,  that  for  about  three  and  a  half  or  foujr  years  he  was 
employed  at  the  Commercial  National  Bank  in  a  position 
where  he  was  assigned  to  the  remittance  teller’s  cage  and  is 
familiar  with  the  duties  of  the  man  in  thiat  cage,  which 
duties  embrace  the  issuing  of  New  York  drafts,  cashier’s 
checks,  all  drafts,  foreign  and  domestic. 

Thereupon  the  witness  identified  Government  Exhibit 
C-179  as  the  remittance  teller  settlement  book  which  shows 

j 

checks  drawn  for  customers  showing  in  one  column  anv- 
thing  in  payment  for  the  cashier’s  checks  and  drafts;  that 
while  he  was  engaged  as  remittance  teller  of  the  Commer¬ 
cial  National  Bank  he  had  occasion  to  sell  cashier’s  checks 
to  the  E.  H.  Smith  Company,  or  employees  of  the  F.  H. 
Smith  Company. 

365  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Lewis  E.  Thbmas,  who,  in 
substance,  testified  that  he  is  a  resident  of  Ithe  District  of 
Columbia  and  was  formerly  employed  by  tile  F.  H.  Smith 
Company,  his  last  office  with  that  company  being  as  treas 
urer  in  which  office  he  worked  under  the  direct  supervision 
of  John  II.  Edwards,  Jr.;  that  he  was  in  charge  of  none 
of  the  books  of  the  company,  and  there  were  no  books  lie 
worked  with  as  treasurer,  but  from  time  to  time  he  in¬ 
spected  or  looked  at  the  corporation's  books!;  that  he  knew 
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the  company  had  a  general  ledger:  that  he  has  had  occasion 
to  inspect  subsidiary  ledgers  of  the  company;  that  the  so- 
called  loan  accounts,  or  underwriting  accounts  were  kept 
in  the  subsidiary  ledger;  that  they  were  accounts  covering 
a  loan  to  building  corporations;  that  he  is  not  sufficiently 
familiar  with  the  books  to  know  whether  there  was  an 
account  for  each  corporation;  that  his  duties  as  treasurer 
were  to  sign  company  checks,  to  have  charge  of  the  securi¬ 
ties  vault,  to  see  that  coupons  were  clipped  from  the  free 
stock  or  bonds,  “also  from  the  safe  keeping  bonds  and 
cheeks  mailed  to  clients;  that  the  checks  he  drew  disbursed 
the  funds  of  the  corporation;  that  the  checks  he  drew  were 
in  the  regular  routine  covering  interest  checks  and  on  sales 
of  securities  where  there  was  a  balance  due  the  client;  that 
is  the  regular  routine  he  took  care  of:  that  he  was  author¬ 
ized  to  draw  checks  in  payment  of  disbursements;  that 
bills  of  the  company  would  be  approved  by  some  other 
officers  and  come  to  him  with  order  to  pay  them  for  which 
purpose  they  had  a  regular  form  requisition  that  was  ap¬ 
proved  by  heads  of  departments  and  on  certain  dis- 
306  bursements  they  were  approved  by  Mr.  Anadale  and 
Mr.  Edwards:  that  they  approved  bills  of  the  com¬ 
pany  for  purchases  made;  that  from  time  to  time  lie  drew 
checks  payable  to  cash  in  some  instances  on  approved 
debits  and  at  other  times  to  reimburse  the  cashier’s 
drawer:  that  all  of  the  employees  of  the  company  were 
paid  by  checks  semi-monthly;  that  he  is  not  familiar  with 
any  checks  drawn  to  employees  of  the  company  for  any 
larger  amount  than  their  pay. 

The  witness  further  testified  that  in  the  system  of  book- 
keeping  employed  by  the  Smith  Company  journal  vouchers 
were  used  to  adjust  certain  accounts;  that  in  reconciling 
accounts  if  they  found  they  were  posted  to  wrong  accounts 
a  journal  entry  would  be  made  for  it,  a  journal  voucher; 
that  journal  vouchers  were  seldom  used;  that  thev  were 
used  generally  in  checking  up  branch  office  accounts  and 
bank  accounts,  reconciling  bank  accounts;  that  they  were 
kept  in  a  file  in  the  bookkeeping  department  from  month 
to  month  and  for  probably  five  or  six  months;  that  what 
was  done  with  them  then  he  does  not  know. 

The  witness  further  testified  that  upon  the  day  of  the 
visit  of  the  agents  of  the  Department  of  Justice  to  the 
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company,  when  they  came  to  Mr.  Ross’  office  he,  witness, 
was  called  to  Mr.  Edwards’  office. 

Thereupon  the  witness  was  asked  the  following  question: 

“Q.  State  what,  if  any,  conversation  took  rplace  between 
you  and  Mr.  Edwards  when  you  were  called  into  his 
office?”  | 

To  which  question  counsel  for  the  defendants  objected 
upon  the  ground  that  conversation  with  one  defendant  is 
not  binding  upon  the  others  but  as  to  tliem  is  hear¬ 
say.  ! 

367  Thereupon  the  Court  overruled  the  objection  of 
counsel  for  the  defendant-,  and  grantjed  to  the  de¬ 
fendants  an  exception  to  the  ruling  of  the! Court,  which 
exception  was  then  and  there  duly  noted  in  tjhe  minutes  of 
the  Court. 

Thereupon  the  witness  answered: 

“A.  Mr.  Edwards  stated  to  me  that  there  I  was  an  agent 
from  the  Department  of  Justice  there  and  he  wanted  me  to 
go  up  to  Mr.  Ross’  office  and  answer  question^  for  them,  as 
I  recall.” 

The  witness  further  testified  that  the  day  thje  Department 
of  Justice  agents  came  there  he  spent  the  entire  day  in  Mr. 
Ross’  office  with  them;  that  he  did  not  makei  a  search  for 
anything;  that  there  were  certain  matters  asked  for  by  the 
Department  of  Justice  agents  that  witness  was  unable  to 

o’f'1 

The  witness  further  testified  that  he  was  assistant  treas¬ 
urer  of  the  F.  H.  Smith  Company  of  Maryland,  and  was 
assistant  treasurer  of  the  F.  H.  Smith  Company  of  Vir¬ 
ginia;  that  he  was  assistant  treasurer  of  the  Columbia 
Trustee  and  Mortgage  Company;  that  he  wasjnot  an  officer 
of  any  of  the  various  building  companies  or  corporations. 

The  witness  further  testified  that  between  7  land  9  o’clock 
one  evening  in  the  early  part  of  May,  1929  lie  stopped  at 
the  Smith  Company  Building  and  recalls  seeing  Mr.  Ed¬ 
wards  and  Mr.  Marvin  there;  that  witness  went  to  the  back 
basement  where  the  vaults  were  and  noticed  that  they  were 
working  in  the  securities  vault  packing  thinjgs  from  the 
vault  into  the  trunks;  that  there  were  a  good  many  trunks 
around  the  vault;  that  witness  did  not  stay  mjore  than  ten 
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minutes:  that  the  next  time  lie  had  occasion  to  go  to 

368  the  vault  certain  shelves  had  been  cleared  off  that 
had  theretofore  contained  books  and  binders;  that 

the  first  time  he  saw  the  trunks  early  in  May  they  were  ap¬ 
parently  new:  that  he  saw  the  trunks  in  the  vault  at  a  later 
time  when  they  were  muddy  and  dirty;  that  witness  helped 
put  the  trunks  inside  of  the  grating  around  the  vault  and 
in  the  vault  on  this  second  occasion  that  he  saw  them,  and 
this  he  did  at  Edwards’  request;  that  during  the  summer, 
after  May  he  saw  the  trunks  there  empty. 

The  witness  further  testified  that  in  response  to  a  sub¬ 
poena  in  the  early  part  of  December,  1929  lie  made  a 
thorough  search  for  them,  but  could  not  find  them;  that  in 
his  search  he  went  through  all  the  transfer  binders  of  the 
company  that  were  in  the  vault:  that  at  or  about  the  time 
of  the  subpoena  and  search  he  bad  a  conversation  with  Mr. 
Edwards  concerning  the  papers  listed  in  the  subpoena. 

Thereupon  the  witness  was  asked  the  following  question: 

“Q.  What  was  that  conversation,  if  you  can  remember 
it?” 

To  which  question  counsel  for  the  defendants  objected 
on  the  ground  that  conversation  with  one  of  the  defendants 
is  not  binding  upon  the  others,  but  as  to  them  is  hearsay. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  dulv  noted  in  the  minutes  of  the  Court. 

Thereupon  the  witness  gave  the  following  answer: 

“A.  lie  told  me  that  —  did  not  know  where  they  were.” 

The  witness  further  testified  that  the  witness  made  search 
for  all  of  the  items  that  were  set  forth  in  subpoena,  Govern¬ 
ment  Exhibit  Xo.  138,  at  the  time  in  an  attempt  to 

369  comply  with  it :  that  he  found  the  general  ledgers  of 
the  F.  II.  Smith  Company;  that  he  took  a  receipt 

from  Mr.  Dodds  at  the  time  for  such  of  those  books  and 
records  as  witness  could  find:  that  he  did  not  produce  the 
general  journals  of  the  company  at  that  time  although  he 
made  diligent  search  for  them  and  was  unable  to  find  them; 
that  he  diligently  search-  for  but  could  not  find  the  general 
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vouchers  covering  the  entries  in  the  general  journals;  that 
lie  feels  certain  that  he  had  the  cash  receipts  journal  for 
that  time. 

Thereupon  the  witness  was  handed  an  exhibit  marked 
“Government  Exhibit  B-191”  and  identified  j  his  signature 
thereon.  Being  handed  Government  Exhibit!  C-112  stated 
that  the  occasion  of  his  use  of  that  paper  was  that  he  had 
the  Commercial  National  Bank  wire  this  ajnount  to  the 
attorney  for  the  company  in  West  Palm  Beach,  Florida; 
that  lie  does  not  remember  to  what  account  it! was  charged; 
that  Mr.  Anadale  called  witness  in  his  office  and  said  he 
wanted  to  wire  the  next  morning  a  certain  amoimt  to  Florida 
and  asked  witness  the  quickest  way  for  it  to  gel  there  and 
witness  went  to  the  Commercial  National  Bank  and  had 
them  wire  $26,000  to  the  company’s  attorney  in  Florida; 
that  witness  had  an  F.  H.  Smith  Company  check  drawn  on 
the  Commercial  National  Bank;  that  he  had  an  authorized 
debit  on  it  but  does  not  recall  to  what  account  it  was 
charged;  that  he  does  not  know  to  whom  this  $26,000  was 
charged  on  the  company’s  books. 

Thereupon  the  witness  was  asked  the  following  question: 

“Q.  What  books  would  you  have  to  have  herb  as  treasurer 
of  the  Corporation  in  order  to  enable  you  to  tell  now  what 
account  it  was  charged  to?” 

I 

I 

370  To  which  question  counsel  for  the  defendants  ob¬ 
jected  upon  the  ground  that  the  witness  had  already 
said  lie  does  not  know  what  account  it  was  charged  to, 
and  not  knowing  cannot  tell  what  particular  book  it  was. 

Thereupon  the  Court  overruled  the  objectijon  of  counsel 
for  the  defendant,  and  granted  to  the  defendant  an  excep¬ 
tion  to  the  ruling  of  the  Court,  which  exception  was  then 
and  there  duly  noted  in  the  minutes  of  the  Cpurt. 

Thereupon  the  witness  answered: 

“A.  The  disbursement  journal  should  show  what  account 
it  was  charged  to.” 

j 

The  witness  further  testified  that  that  is  one  of  the  books 
for  which  he  looked  and  could  not  find  and  !has  not  seen 
since. 

Thereupon  the  Government  offered  in  evidence  in  con¬ 
nection  with  item  No.  56  in  the  Bill  of  Particulars  check 
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theretofore  marked  for  ideal  ideation  Government  Exhibit 
B-191,  check  of  the  F.  H.  Smith  Company  signed  by  L.  E. 
Thomas,  to  t ho  order  of  A1  Lado  del  .Mar  $3,179.17. 

The  witness  further  testified  that  he  did  not  know  the  pur¬ 
pose  of  this  check:  that  to  ascertain  why  the  disbursement 
took  place  it  would  be  necessary  to  have  the  disbursement 
journal:  that  there  was  nothing  on  the  books  of  the  F.  H. 
Smith  Company  to  inform  him  what  the  A1  Lado  del  Mar 


was. 


On  cross-examination  the  witness  testified  that  from  the 
early  part  of  1927  to  May  of  192S  witness  was  in  charge 
of  the  vaults  of  the  Smith  Company;  that  there  were  two 
vaults,  one  the  securities  vault  and  the  other  the  records 
vault:  that  they  were  separated  from  the  rest  of  the 
371  basement  bv  an  iron  fence;  that  the  records  vault  is 
a  good  sized  room  and  the  securities  vault  is  much 
smaller:  that  at  all  times  when  witness  was  there  there  was 
a  vault  custodian  in  that  vault  space;  that  no  one  was 
allowed  in  there  except  by  authority;  that  that  has  always 
been  the  condition  of  affairs  to  witness’  recollection;  that 
witness  was  not  an  officer  of  the  corporation  on  December 
10,  1929:  that  the  company  moved  to  New  York  between  the 
1st  and  10th  of  December:  that  witness  did  not  go  but  re¬ 
signed. 

The  witness  further  testified  that  on  the  occasion  he 
brought  records  down  in  the  vault  lie  had  a  truck  to  bring 
them  down. 

The  witness  further  testified  that  December  9th  was  the 
time  the  subpoena  was  served  on  him  but  he  made  his  search 
before  that. 


The  witness  further  testified  that  it  is  his  impression  that 
the  general  books  of  the  company  were  in  the  office  of  the 
company  being  Used  every  day,  and  witness  saw  the  current 
ledgers  there,  that  Ihc  books  in  the  cages  were  there,  that 
is  the  journals  showing  receipts  and  disbursements;  that  he 
saw  the  current  books  there  during  the  summer  of  1929,  and 
the  transfer  binders;  that  the  transfer  binders  he  saw  there 
during  the  summer  were  from  8  inches  to  a  foot  thick  and 
he  saw  several  of  them. 

The  witness  further  testified  that  had  lie  not  had  au¬ 
thorization  of  some  sort  which  caused  him  to  wire  the  monev 
he  would  not  have  wired  it ;  that  he  never  made  any  charge 
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to  any  ledger  account  that  he  did  not  have  an  Authorization 
for  to  charge  to  that  particular  accouiit. 

372  On  redirect  examination  the  witness! testified  that 
he  did  not  make  the  charge  to  the  ledger  account  of 

this  $26,000  item,  nor  did  he  make  auy  charge;  to  the  ledger 

account  in  connection  with  the  $3,000  check;!  that  a  debit 

came  to  him  with  the  check  properly  authorized  but  he  does 

not  recall  who  made  it ;  that  he  could  tell  to  what  account  it 

was  ordered  charged  if  he  had  the  debit  slip^,  but  lie  does 

not  know  where  they  are  and  does  not  kno\i’  where  they 

were  when  he  left  the  company. 

The  witness  further  testified  that  lie  never; had  occasion 

to  examine  the  company’s  books  in  the  summer  of  1929  to 

see  whether  tliev  were  all  there. 

*  ! 

I 

373  Thereupon,  further  to  maintain  the  .issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  John  S.  Farquhar,  who,  in 
substance,  testified  that  lie  is  a  resident  of  [Indianapolis, 
Indiana;  that  from  1922  to  the  latter  part  ofj  1929  he  was 
employed  by  the  F.  H.  Smith  Company  in  various  capaci¬ 
ties,  as  clerk,  stenographer,  secretary  to  M|r.  Pitts,  and 
Assistant  Secretary  of  the  Company;  that  he  \yas  secretary 

to  Mr.  Pitts  a  little  over  a  vear  and  a  half  and  was  connected 

* 

with  the  company  practically  that  same  period  which  was 
from  1926  to  the  latter  part  of  1927. 

The  witness  further  testified  that  on  numercjus  occasions, 
anywhere  from  thirty  up  he  cashed  Smith  Company  checks 
drawn  payable  to  cash  at  the  request  of  Mr.  4-nadale;  that 
he  cashed  them  at  various  banks  in  'Washington  and  In 
amount  they  ranged  from  one  to  ten  thousand  jdollars;  that 
he  returned  the  money  to  Mr.  Anadale  on  those  occasions 
when  he  cashed  the  checks  at  Anadale ’s  instruction;  that 
later  he  took  the  same  money  out  to  the  Southern  Maryland 
Trust  Company  and  deposited  it  there;  that  he  knows  it  was 
the  same  monev  because  lie  got  it  out  of  Mi'.  Anadale  "s 
office;  that  in  amount  it  was  generally  in  the  neighborhood 
of  $10,000;  that  these  checks  he  cashed  were  drawn  payable 
to  the  F.  H.  Smith  Company;  that  he  took  the  money  back 
to  Anadale  and  afterwards  received  directioiji  from  Ana¬ 
dale  to  deposit  the  money  in  the  Southern  Maryland  Trust 
Company  and  he  deposited  it  to  the  account  Of  G.  Bryan 
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Pitts;  that  he  did  this  on  numerous  occasions;  that  in  addi¬ 
tion  to  these  occasions  whereon  he  cashed  checks  he  has 
personal  knowledge  of  other  checks  having  been  so 

374  drawn  and  had  occasion  to  send  Joseph  Howard  and 
a  boy  named  Richard  Davis  out  to  get  cash  on  a 

check  drawn  payable  to  cash;  that  he  sent  Davis  out  on 
probably  a  dozen  occasions;  that  witness  had  cashed  these 
checks  at  the  Merchants,  the  Liberty,  the  District  National 
and  the  Commercial  Banks. 

The  witness  further  testified  that  in  the  accounting  sys¬ 
tem  of  the  Smith  Company  the  function  of  the  debit  slip 
was  to  authorize  the  issuance  of  the  check  and  ordinarily 
would  carry  upon  it  the  account  it  was  to  be  charged  to  and 
was  ok'd  and  filled  out;  that  he  has  had  occasion  to  cash 
checks  payable  to  cash  wherein  the  deposit  slip  contained 
a  notation  to  charge  to  one  of  the  loan  companies;  that 
among  such  companies  he  remembers  the  43rd  and  Locust 
Street  Corporation,  and  the  Insurance  Exchange  of  Pitts¬ 
burgh,  the  Fifth  Avenue  Corporation,  the  Rochester  Cor¬ 
poration,  the  Fairfax  Corporation,  the  Beverly  Corpora¬ 
tion,  the  Law  &  Finance  Building  Corporation,  the  Pember¬ 
ton  Corporation,  the  Wellington  Building  Corporation;  that 
Mr.  Anadale  caused  these  deposits  (debit)  slips  to  be  is¬ 
sued;  that  he  never  had  occasion  to  handle  checks  made 
payable  to  any  of  these  corporations  mentioned;  that  the 
endorsement  of  those  checks  was  obtained  bv  asking  the 
officer  of  the  corporation  to  which  it  was  drawn  payable 
to  sign  it  and  the  officer  of  the  corporation  would  so  en¬ 
dorse  the  check  that  anyone  could  cash  it;  that  he  knows 
checks  were  so  endorsed  bv  William  Frank  Thvson,  a  real 
estate  man  who  handled  some  business  for  the  Smith  Com¬ 
pany  whose  office  was  in  the  Investment  Building,  and  a 
man  by  the  name  of  Sutor;  that  some  of  these  checks 

375  endorsed  by  officers  of  a  building  corporation  he  has 
cashed  himself,  taking  the  proceeds  to  Anadale,  and 

on  some  occasions  witness  took  that  cash  and  deposited  it  to 
Mr.  Pitts’  account  in  the  Southern  Maryland  Trust  Com¬ 
pany;  that  witness  probably  cash-  one  check  of  several  that 
were  brought  together  making  up  a  certain  amount  of 
money;  that  that  particular  check  might  be  for  an  odd 
amount  of  money  and  when  they  got  the  total  amount,  the 
total  amount  was  on  several  occasions  turned  into  thousand- 
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dollar  bills,  or  bills  of  large  denominations;  that  Anadale 
would  give  him  instructions  as  to  the  denominations  of  the 
bills;  that  witness  usually  tried  to  get  bills  of  thousand- 
dollar  denomination  and  if  he  could  not  getf  them  would 
take  hundreds;  that  he  would  make  deposits  injthe  Southern 
Maryland  Trust  Company  the  same  day  he  I  obtained  the 
cash  in  handling  checks  drawn  payable  to  the  |  building  cor¬ 
porations;  that  on  occasions  the  amount  deposited  by  wit¬ 
ness  or  someone  at  his  direction  coincided  precisely,  and  on 
others  at  least  substantially  with  the  amount  lof  monev  ob- 
tained  in  this  City  by  witness  on  Smith  Corhpany  checks 
drawn  to  building  corporations;  that  on  the | occasions  he 
went  to  the  Southern  Maryland  Trust  Comjpany  he  had 
Pitts’  bank  book  and  a  deposit  slip  which  the  Witness  made 
out.  | 

The  witness  further  testified  that  lie  identified  as  his 

the  handwriting  on  Government  Exhibit  C-6,  a  deposit  slip 

of  the  Commercial  National  Bank  in  the  name!  of  G.  Brvan 

* 

Pitts;  that  he  endorsed  Government  Exhibit  No.  C.-24, 
check  No.  9,  but  does  not  recollect  the  circumstances  sur¬ 
rounding  the  check;  that  he  cashed  the  check ;| that  on  Jan¬ 
uary  5,  192S  there  was  no  such  amount  at  $4,500  due 
376  and  payable  to  him  by  the  Smith  Compjany;  that  his 
salary  at  that  time  was  $2400  a  year;  that  he  cannot 
sav  definitely  what  he  did  with  the  monev  obtained  bv  cash- 

*  *  *  i 

ing  that  check;  that  a  few  times  between  April  1st,  1927  and 

January,  1930  Smith  Company  checks  were  made  payable 

to  him;  that  he  endorsed  the  checks,  cashed  them,  and  gave 

the  monev  to  Anadale. 

* 

The  witness  further  testified  that  he  has  i  sent  Joseph 
Howard  to  the  Southern  Maryland  Trust  Company  with 
instructions  to  take  the  deposit  and  deposit  tljie  money  out 
there  to  the  account  of  Mr.  Pitts;  that  this  happened  once 
or  twice  a  month  during  the  period  between!  April,  1927, 
and  January  of  1930;  that  on  those  occasions  he  gave 
Howard  the  usual  bank  book  and  the  deposit  slip;  that 
these  deposits  ranged  in  amounts  either  $5,000  or  $10,000; 
that  he  sent  Howard  out  upon  instructions  received  from 
Anadale;  that  he  sent  Richard  Davis  out  eight  lor  ten  times. 

The  witness  further  testified  that  during! the  time  of 
his  employment  with  the  Smith  Company  the  cancelled 
checks  of  the  company  were  kept  in  numerical  order  in 
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the  cancelled  check  files;  that  practically  every  Monday 
at  Anadale’s  instruction  lie  pulled  certain  checks  from 
the  cancelled  check  tile  and  gave  them  to  Anadale. 

The  witness  further  testilied  that  in  the  early  part  of 
1918  (1928)  he  had  a  conversation  with  Mr.  Anadale  re¬ 
garding  some  records  in  the  Smith  Company  vault. 

Thereupon  the  witness  was  asked  the  following  ques¬ 
tion  : 

“Q.  What  was  that  conversation  that  vou  had  with  Mr. 
Anadale  ?” 

To  which  question  counsel  for  the  defoliants  ob- 
377  jected  upon  the  ground  that  conversation  with  one 
of  the  defendants  is  not  binding  upon  the  others 
but  as  to  them  in  hearsay. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants,  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was 
then  and  there  dulv  noted  in  the  minutes  of  the  Court. 

ft 

Thereupon  the  witness  answered: 

“A.  With  regard  to  moving  them.” 


The  witness  further  testified  that  Anadale  said  he  wanted 
to  get  another  place  to  put  the  records  which  were  in  the 
big  vault  in  the  Smith  Building  and-  discussion  was  had 
as  to  moving  them;  that  there  may  have  been  two  or  three 


occasions  when  it  was  discussed  and  the  tenor  of  the  dis¬ 
cussion  was  in  regard  to  getting  an  outside  place  where 
they  could  put  the  records,  as  to  whether  a  safe  could  be 
gotten  in  a  storage  company  in  which  to  put  them,  but  wit¬ 
ness  never  moved  them  to  a  storage  company;  that  later 
on  Anadale  instructed  him  to  move  them  to  a  store  room 
in  the  Jefferson  on  the  northwest  corner  of  1 61  h  and  M 
Streets;  that  at  the  time  of  that  conversation  Mr.  Pitts 

was  living  at  the  Jefferson;  that  witness,  assist'd  by  Joe 
Howard,  brought  a  number  of  large  packing  cases  and 
placed  them  in  the  store  room  in  the  basement  of  the  Jef¬ 
ferson  where  they  remained  for  several  months;  that  there¬ 
after  in  the  Icibbv  of  the  Jefferson  somewhere  between  8  and 

10  o’clock  at  night  Mr.  Pitts  and  Mr.  Anadale  instructed 
him  to  get  the  records,  move  them  back  to  the  Smith  Com¬ 
pany  and  burn  them  up;  that  one  night  after  10  o’clock 
the  witness  and  Joe  Howard  brought  these  boxes  to  the 
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boiler  room  of  the  Smith  Company  building  and  opened 
them;  that  they  contained  books  of  account,  records 
378  and  correspondence;  that  there  were!  many  books; 

that  he  and  Joseph  Howard  burned  the  contents  of 
the  boxes;  that  witness  stayed  there  several  hours  and 
when  he  (witness)  went  home  Howard  was  still  burning 
them;  that  when  Pitts  and  Anadale  gave  him  the  instruc¬ 
tions  in  the  lobby  of  the  Jefferson  they  kept  referring  to 
what  books  and  things  thev  meant. 

The  witness  further  testified  that  when  he  burned  the 
books  he  opened  the  boxes,  broke  the  books  up,  and  threw 
the  leaves  in  in  bunches;  that  some  of  the  books  were  thin 


ones  and  some  were  thick  ones ;  that  when  witness  got  back 
to  the  office  the  next  morning  Howard  was! just  finishing 
this  burning  operation;  that  the  day  after  tjie  destruction 
of  these  books  he  had  a  conversation  with  Anadale  in  the 
Smith  Company’s  offices. 

Thereupon  the  witness  was  asked  the  following  ques¬ 
tion: 


“Q.  And  what  was  said  in  the  course  of  that  conversa¬ 
tion;  both  by  Mr.  Anadale  and  by  yourself??’ 

To  which  question  counsel  for  the  defendants  objected 
upon  the  ground  that  conversation  with  oiie  of  the  de¬ 
fendants  are  not  binding  upon  the  others  biff  as  to  them 
are  hearsay. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants,  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  Exception  was 
then  and  there  duly  noted  in  the  minutes  of  the  Court. 

Thereupon  the  witness  answered: 

“A.  He  said  it  was  all  right.” 


The  witness  further  testified  that  during  jthe  month  of 
October,  1929,  witness  had  a  conversation  with  Mr. 
379  Pitts  with  regard  to  that  episode  and  signed  a  state¬ 
ment  on  that  occasion  that  lie  does  not  know  where 
the  statement  now  is  but  the  last  time  lie  sa\k  it  Mr.  Pitts 
had  it;  that  the  statement  contained  a  denial  of  the  fact 
that  witness  had  burned  the  records,  which  statement  was 
false,  but  which  witness  signed  because  he  thought  it  was 
necessary  if  he  wanted  to  continue  his  employment  there. 
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On  cross-examination  the  witness  testified  that  Mr.  Pitts 
did  not  in  so  many  words  tell  him  it  was  necessary  to  sign 
that  affidavit  in  order  to  stay  there;  that  the  affidavit  was 
false;  that  he  signed  the  statement  in  order  to  keep  his 
job;  that  he  intended  to  swear  to  that  affidavit;  that  he 
was  not  discharged  from  the  Smith  Company  but  resigned; 
that  he  left  the  Smith  Company  in  December  of  1929;  that 
he  resigned  partly  because  there  was  some  criticism  made 
of  the  Smith  Company  by  the  Department  of  Justice,  but 
that  is  not  the  entire  reason;  that  the  letter  he  wrote  to 
Mr.  Edwards,  which  letter  contains  the  truth,  but  not  the 
entire  truth  in  so  far  as  it  does  not  cover  all  his  reasons 
for  wanting  to  quit ;  that  at  the  time  he  quit  he  had  a  note 
due  to  the  F.  H.  Smith  Company. 

The  witness  further  testified  that  from  his  own  knowl¬ 
edge  he  does  not  know  what  the  box  he  took  from  the 
Jefferson  contained,  but  from  what  he  saw  he  could  not 
tell  what  corporation  owned  them;  that  on  the  heads  of 
some  of  the  pages  he  saw  Hamilton  Hotel  Corporation.” 

The  witness  further  testified  that  he  does  not  propose 
to  tell  about  any  particular  occasion  when  he  took  money 
to  the  Southern  Maryland  Trust  Company,  and  does 
3S0  not  propose  to  tell,  and  can't  tell  about  any  particu¬ 
lar  occasion  when  he  cashed  any  cheeks;  that  he 
cannot  give  either  the  dates  or  amounts  concerning  deposits 
or  the  cashing  of  checks,  specific  items  or  the  details  con¬ 
cerning  any  one  of  these  items;  that  he  knows  just  this 
general  practice,  that  in  a  general  way  checks  were  cashed 

and  deposits  were  made  and  that  is  all  he  knows  concern¬ 
ing  that. 

The  witness  further  testified  that  he  was  an  officer  in 
some  of  these  corporations  but  cannot  name  definitely 
a  corporation  that  he  was  officer  of;  that  as  an  officer  of 
some  of  the  corporations  he  may  have  endorsed  checks 
and  cashed  them.  The  witness  further  testified  that  he 
never  saw  any  entries  made  on  the  books,  never  heard 
anybody  give  a  direction  with  regard  to  the  entries;  that 
he  could  not  open  a  set  of  books  and  doubts  very  much  if 
he  could  keep  a  set  of  books. 

The  witness  further  testified  that  pretty  nearly  every 
one  in  the  company  prepared  debit  slips  but  he  does  not 
know  who  prepared  the  debit  slips  pertaining  to  these 
particular  building  accounts  and  the  checks  he  cashed;  that 
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he  cannot  recall  any  specific  charge  made  to!  any  particular 
account;  that  he  has  seen  charges  on  debit  slips  against 
the  Fairfax  Corporation  of  Pittsburgh,  the!  Camallier,  In¬ 
corporated,  and  the  Lowenstein  Building,!  Incorporated, 
but  does  not  know  whether  those  corporations  had  an  ac¬ 
count  with  the  Smith  Company;  that  whenever  deposits 
were  made  by  Mr.  Pitts  and  whenever  aiiy  checks  were 
cashed  there  was  no  secret  concerning  the  fact  that  checks 
for  substantial  amounts  were  being  cashecl;  no  one  ever 
asked  him  to  keep  quiet  about  it  or  eautiojned  him  to  be 
discreet  about  particular  items,  but  he  was  supposed 
381  to  be  discreet  about  everything  he  dijd;  that  no  one 
told  him  to  be  cautious  or  secretive  |  about  the  fact 
that  substantial  sums  of  cash  were  being  taken  from  the 
banks  and  that  on  occasions  Mr.  Pitts  was  depositing  cash 
to  his  account  in  the  Southern  Maryland  Trust  Company; 

that  he  cannot  answer  ves  or  no  whether  Pitts  ever  asked 

* 

him  to  do  anything  he  considered  wrong;  that  witness  be¬ 
lieved  he  was  asked  that  question  when  lnj  was  here  the 
last  time  and  thinks  he  then  said  that  Pitts  never  asked 
him  to  do  anything  he  considered  wrong ; !  that  that  was 
the  truth  and  is  still  the  truth  leaving  out!  the  matter  of 
the  signing  of  that  statement  and  another!  occasion  that 
he  had  forgotten ;  that  when  he  was  here  tlie  last  time  he 
said  that  Pitts  never  asked  him  to  do  anything  that  wit¬ 
ness  considered  wrong;  that  it  is  still  the  ! truth,  because 
at  that  time  witness  forgot  something  which  lie  has  thought 
of  just  since  he  has  been  sitting  here,  about  the  burning 


wrong  and  of 
time;  that  he 


of  those  books  which  he  now  considers  was 
which  he  was  very  doubtful  about  at  the 
did  not  burn  the  books  to  keep  his  job,  bujt  was  told  to; 
that  when  he  was  asked  if  he  considered  it  wrong  a  month 
ago  he  had  forgotten  it  then  in  this  connection;  that  he 
docs  not  know  whether  he  was  asked  then  if!  he  considered 
it  wrong  and  said  that  he  did  not  consider  fit  wrong;  that 
lie  was  telling  the  truth  when  he  was  here'  before  and  is 
telling  the  truth  now;  that  when  he  was  Here  before,  in 
this  connection  he  did  not  consider  the  right  and  wrong 
of  it  and  wasn’t  considering  it  when  he  wag  testifying. 

The  witness  further  testified  that  when  Mr.  Pitts  told 
him  about  taking  those  books  from  the  Jefferson  to 
382  the  Smith  building  to  be  burned  it  wa^  in  the  public 
foyer  of  an  apartment  house;  that  thqre  was  no  one 
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within  ear  shot;  that  Pitts  told  it  to  him  in  a  public  place; 
that  there  was  not  any  secret  about  it:  that  it  was  open; 
that  anyone  who  wanted  to  look  could  see,  and  anyone 
who  wanted  to  listen  could  hear  he  supposes;  that  he  would 


not  swear  that  Irasli  and  old  records  was  not  burned  in 
the  furnace;  that  when  this  burning  was  being  done  Mr. 
Brown,  the  Superintendent  of  the  building  lit  the  furnace 
for  them;  that  the  burning  took  place  in  the  last  quarter 
of  the  year  192S,  but  is  not  sure  of  the  year;  that  his  best 
recollection  is  that  it  did  not  take  place  in  April,  May  or 
June  of  1928. 

Thereupon  a  letter  previously  shown  the  witness,  written 
in  longhand,  in  ink,  dated  December  18,  1928,  from  Far- 
quhar  to  ‘‘Dear  John”  was  marked  Defendants’  Exhibit 
Xo.  4  for  identification. 


On  redirect  examination  the  witness  testified  that  the 
only  time  lie  was  present  when  records  was  burned  was 
this  time  he  has  described  as  happening  in  1928;  that  on 
the  occasion  that  Pitts  asked  him  to  sign  this  statement 
Pitts  did  not  tell  him  his  reason  for  asking  witness  for  such 
a  statement. 


3S3  Thereupon,  further  to  maintain  the  issues  on  its 
part  joiiied  and  in  support  of  said  indictment,  the 
United  States  produced  one  Paul  J.  Dundon,  who,  in  sub¬ 
stance,  testified  that  he  is  a  resident  of  Washington,  D.  C., 
and  was  employed  by  the  F.  II.  Smith  Company  from 
March,  1923  to  about  October,  1929;  that  he  started  in  as 
an  assistant  to  Mr.  Anadale  working  on  bookkeeping  work 
and  about  two  years  later  became  secretary  to  Mr.  Pitts; 
that  he  was  secretary  to  Mr.  Pitts  about  one  year;  that 
thereafter  he  became  manager  of  the  filing  department 
where  lie  speiit  two  and  a  half  years;  then  he  became 
efficiency  officer  for  a  short  period  and  was  then  made  assis¬ 
tant  secretary  and  secretary  for  about  a  month,  and  then 
became  Comptroller;  that  during  the  period  of  his  em¬ 
ployment  he  was  an  officer  of  the  F.  H.  Smith  Company 
of  Virginia  and  the  F.  IJ.  Smith  Company  of  Maryland, 
and  the  Union  Trustee  Corporation,  and  the  Investment 
Building  Corporation  of  Pittsburgh ;  that  he  did  not  re¬ 


ceive  a  salary  for  service  as  an  officer  in  these  corpora¬ 
tions  ;  that  in  the  Virginia  and  Maryland  corporations  he 
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held  the  same  position  he  held  in  the  Smith  Company  at 
the  same  time,  and  he  thinks  he  was  secretary-treasurer 
of  the  Investment  Binding  of  Pittsburgh,  but  does  not  re¬ 
member  what  office  he  held  in  the  Union  Trustee  Corpora¬ 
tion;  that  he  owned  no  stock  in  any  of  thesd  corporations 
and  does  not  think  he  was  a  director  of  any  bf  them. 

The  witness  further  testified  that  in  connection  with 
the  accounting  system  of  the  Smith  Company  there  was 
an  item  known  as  loan  accounts,  which  were  Records  of  the 
proceeds  of  bond  issues  sold  by  the  company;  that  there 
were  quite  a  number  of  corporations  or  concerns  whose 
bond  issues  were  underwritten  by  thg  Smith  Com- 
384  pany,  naming  the  Fifth  Avenue  Corporation,  the  43rd 
and  Locu/.v  Street  Building  Company,  the  Wellington 
Building  Company,  Fairfax,  Incorporated;  Fairfax,  Incor¬ 
porated  of  Pittsburgh.  Fairfax  Apartment  Corporation  of 
Beverly,  Beverly  Building  Company,  and  Law  &  Finance 
Company.  Incorporated;  that  the  loan  accounts  were 
records  of  the  proceeds  of  the  loans,  where  the  money  went 
when  it  was  spent;  that  he  never  had  anything  to  do  with 
the  posting  of  items  of  the  loan  account ;  that  there  was  a 
loan  ledger  which  was  kept  in  the  bookkeejping  depart¬ 
ment;  that  he  could  not  give  a  very  definite  date  as  to  the 
last  time  lie  recollects  having  seen  the  loan  ledger,  but  it 
seems  to  him  it  would  probably  be  in  the  mijidle  of  1928; 
that  he  does  not  remember  seeing  it  thereafter,  that  the 
buildings  were  finished,  and  lie  never  had  any  occasion  to 
look  at  it.  I 

The  witness  further  testified  that  when  he  was  Comp¬ 
troller  he  ok’d  debit  slips  for  expenses  and!  various  dis¬ 
bursements  and  all  during  the  time  the  buiildings  were 
being  constructed  he  handled  the  debit  slips  requesting 
checks  for  contractors;  that  he  had  to  do  with  requisitions 
of  these  building  corporations;  that  he  woul4  go  over  the 
requisitions  with  Mr.  Childers  and  when  they  arrived  at  the 
proper  amount  to  be  paid  witness  would  mah|e  up  a  debit 
and  take  it  up  with  one  of  the  proper  officers,  j 
The  witness  further  testified  that  he  remembers  an  occa¬ 
sion  in  the  month  of  May  when  certain  trunks  were  placed 
in  the  book  vault  of  the  F.  H.  Smith  Company;  that  he 
does  not  recall  how  many  trunks  were  placed  ip  there;  that 
he  did  not  receive  any  instructions  with  regard  to  those 
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trunks;  that,  without  being  able  to  fix  the  date,  or 
385  the  year,  he  remembers  going  by  the  place  at  night 
when  tlit'  lights  were  lit;  that  he  went  down  in  there 
and  they  had  some  trunks  there  and  were  working  around; 
that  he  just  looked  in  the  door,  and  there  were  maybe  two 
or  three  trunks:  that  the  only  one  —  definitely  wants  to  say 
was  there  was  Mr.  Marvin  who  at  the  time  he  looked  in 
there  was  walking  around  with  his  sleeves  rolled  up. 

The  witness  further  testified  that  he  resigned  from  the 
F.  H.  Smith  Company  in  October,  1929,  to  take  a  position 
as  secretary-treasurer  of  Maddux  Hotels,  Incorporated. 

3S6  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Carl  Wertheim,  who,  in  sub¬ 
stance,  testified  that  he  is  a  resident  of  New  York  City, 
and  is  connected  with  the  firm  of  Stearns  Company,  Tobac¬ 
conists,  subsidiary  of  Faber,  Coe  &  Gregg  Company;  that 
in  response  to  a  subpoena  duces  tecum  he  produces  certain 
books,  papers  and  records  of  that  concern  dealing  with 
the  account  of  G.  Bryan  Pitts,  and  produced  and  identified 
an  entry  of  $2770  in  his  cash  book  of  date  January  29, 
1929,  which  was  marked  Government  Exhibit  for  identifi¬ 
cation  B-192  and  a  bill  for  4000  cigars  at  41  Vh  cents  apiece 
and  2000  cigars  at  55 Vi  cents  apiece,  which  bill  was  marked 
for  identification  Government  Exhibit  B-193. 

Thereupon  the  Government  offered  in  evidence  the  book 
and  bill  heretofore  marked  for  identification  Exhibit  B-192 
and  B-193,  to  which  counsel  for  the  defendants  renewed 
his  objection  against  testimony  pertaining  to  the  expendi¬ 
tures  of  money  for  personal  purposes  by  defendant  G. 
Bryan  Pitts,  and  on  the  further  ground  that  there  is  no 
affirmative  showing  that  they  relate  to  any  of  the  counts 
in  the  indictment. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendant,  and  granted  to  the  defendant  an  excep¬ 
tion  to  the  ruling  of  the  court,  which  exception  -was  then 
and  there  duly  noted  on  the  minutes  of  the  Court. 

387  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Frank  E.  Hildebrand,  who, 
in  substance,  testified  that  he  is  a  resident  of  Washington, 
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D.  C.,  and  is  employed  as  assistant  manager  ;of  the  National 
Metropolitan  National  Bank  of  that  city;  that  in  response 
to  a  subpoena  duces  tecum  he  produced  ancjl  identified  the 
following  items:  Deposit  tick-  of  the  Merchants  Bank  & 
Trust  Company,  Washington,  D.  C.,  July  26,  1928  in 
amount  of  $53,803.68  which  was  marked  for  identification 
Government  Exhibit  No.  B-194;  and  letter  tp  Central  Trust 
Company  of  Frederick,  Maryland,  enclosing  number  of 
checks  for  collection,  dated  July  26,  19?8,  which  was 
marked  for  identification  Government  Exhibit  No.  B-195. 

Thereupon  the  Government  offered  in|  evidence  the 
papers  theretofore  marked  for  identification  Government 
Exhibits  Nos.  B-194  and  B-195,  to  which  j  objection  was 
made  by  counsel  for  the  defendants  upon  the  ground  that 
correspondence  between  banks  are  not  binding  upon  the 
defendants  in  this  case;  and  upon  the  further  grounds 
that  no  basis  had  been  laid  for  their  introduction  in  evi¬ 
dence  and  that  they  had  not  be-  authenticated  or  suffi¬ 
ciently  authenticated  for  receipt  in  evidenced  this  time. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants,  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  j  exception  was 
then  and  there  duly  noted  on  the  minutes  of  the  Court. 

388  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  the  indictment,  the 
United  States  called  one  E.  Frank  Thysofi,  who,  in  sub¬ 
stance,  testified  that  he  resides  in  Washington,  D.  C. ;  that 
his  occupation  is  real  estate,  in  which  business  in  Washing¬ 
ton  he  has  been  engaged  about  twenty  yeajrs;  that  begin¬ 
ning  in  1925  and  ending  in  1928  he  was  refiting  agent  for 
some  of  the  F.  H.  Smith  Company  properties;  that  he  is 
acquainted  with  the  defendants  Pitts,  Edwhrds,  and  Ana- 
dale;  that  at  the  request  of  either  Mr.  Ajnadale  or  Mr. 
Henry  he  became  an  officer  of  the  43rd  &  Locust  Streets 
corporation;  Fifth  Avenue;  Beverly  Building;  and  Well¬ 
ington  :  that  he  was  secretary  and  treasurer  of  the  Pember¬ 
ton  Building  Company  and  the  Wellington  Building  Com¬ 
pany,  and  the  Beverly  Building  Company,  jand  President 
of  the  Fifth  Avenue  Company;  that  he  did  not  purchase 
or  have  any  stock  in  those  corporations;  that  he  was  actu¬ 
ally  engaged  in  managing  the  business  of  the  Fifth  Ave¬ 
nue;  that  the  buildings  were  just  about,  completed  when 
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witness  took  charge;  that  he  thinks  the  one  in  Buffalo  was 
being  rented  and  the  others  were  just  being  completed; 
that  witness  was  an  officer  of  these  corporations  during  the 
rears  1927  and  1928,  ceasing  to  be  an  officer  of  them  in 
August,  1928,  at  which  time  each  of  the  buildings  had  an 
outstanding  bond  issue;  that  the  nature  of  the  business 
done  by  those  corporations  was  the  owning  and  operation 
of  buildings  in  the  several  cities  in  which  they  were  located; 
that  it  was  part  of  his  duties  as  an  officer  of  those  corpora¬ 
tions  to  sign  or  endorse  checks,  and  he  did  so;  that  most 
of  his  disbursements  were  made  to  the  general  contractors 
or,  if  it  happened  to  be  payments  of  a  Smith  Com- 
389  pany  check  made  payable  to  his  corporation  he 
would  endorse  the  check  as  an  officer  of  his  corpora¬ 
tion  payable  to  the  contractor;  that  he  endorsed  a  few 
checks  that  were  not  of  the  kind  that  he  has  just  spoken 
about ;  that  Anadale  asked  him  if  he  would  go  to  the  bank 
and  get  cash  for  the  use  of  the  corporation  owning  the 
building,  which  witness  did  about  thirty  times;  that  the 
checks  would  run  in  amount  $3000,  $5000,  $25,000;  that  he 
brought  the  cash  back  to  the  Smith  Company  offices  and 
usually  gave  it  to  Mr.  Anadale;  that  he  does  not  know  for 
what  purpose  such  money  was  actually  used;  that  in  no 
instance  was  there  any  accounting  to  him  for  the  use  of  it; 
that  the  corporations  of  which  he  was  Secretary-Treasurer 
did  not  keep  any  books  of  the  disbursements  of  the  loan 
money  but  kept  books  on  their  agents  in  other  cities  on 
the  rents;  that  he  did  not  actually  know  what  became  of 
the  money  in  each  of  the  corporations;  that  the  moneys 
he  had  anything  to  do  with  came  from  the  sale  of  bonds 
which  went  to  the  contractors  for  the  construction  of  the 
buildings;  that  as  far  as  he  knows  each  corporation  had 
a  credit  account  with  the  F.  H.  Smith  Company;  that  he 
never  attempted  to  get  an  accounting  on  behalf  of  the  cor¬ 
poration  for  any  of  its  assets;  that  he  does  not  remember 
of  being  called  upon  to  endorse  any  checks  for  the  purpose 
of  obtaining  cash  that  he  did  not  go  out  and  get  the  cash 
on ;  that  he  never  had  any  conversation  with,  or  made  any 
request  of  any  one  of  the  three  defendants  for  an  explana¬ 
tion  as  to  what  became  of  the  proceeds  of  such  checks; 
that  he  only  had  one  conversation  with  Mr.  Anadale,  and 
was  told  that  this  money  was  to  be  used  for  interest  and 
amortization  of  the  bonds. 
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390  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  Charles  E.  Bishop,  who,  in 
substance,  testified  that  he  resides  in  Glendile,  Maryland; 
that  from  about  July,  1925,  up  to  August  28,  1928,  he  was 
employed  by  the  preceding  witness,  Thyson,  as  bookkeeper, 
auditor,  and  clerk;  that  during  the  period  o'f  witness’  em¬ 
ployment  with  Mr.  Thyson,  Thyson  managed  certain  build¬ 
ings  in  this  City,  the  Boulevard,  the  Investment  Building, 
Stoneleigh  Court,  the  New  Amsterdam,  the  j  Jefferson  and 
the  Walcott  on  16th  Street;  that  witness  was  an  officer 
of  certain  corporations  in  Washington  during  the  period 
of  his  employment  with  Thyson,  was  assistant  treasurer 
of  the  Columbia  Management,  Incorporated!  and  held  the 
same  office  in  the  'Washington  Building  Corporation;  that 
he  may  have  been  a  director  of  the  43rd  and  jLocust  Streets 
Building,  but  was  not  a  stockholder  of  it  and  never  at¬ 
tended  any  meetings  of  the  corporation;  that  he  was  con¬ 
nected  with  the  Wellington  Building  Corporation,  but  in 
just  what  capacity  does  not  know,  but  is  reasonably  cer¬ 
tain  that  he  was  assistant  treasurer  in  that;  that  lie  did 
not  own  any  stock  in  that  corporation;  that  he  was  director 
or  assistant  treasurer  of  the  Hamilton  Building  Corpora¬ 
tion,  was  not  a  stockholder  thereof,  and  did  pot  attend  any 
meetings  of  the  corporation,  never  received  any  dividends; 
that  lie  thinks  he  was  an  officer  of  the  Beyerly  Building 
Company,  but  what  position  he  held  therein  he  docs  not 
know;  that  there  were  so  many  of  them  that  he  could  not 
remember  how  he  was  connected  with  themj;  that  he  was 
not  a  stockholder  in  any  of  these,  never  Received  divi¬ 
dends  from  them  and  never  attended  j  any  meetings 

391  of  anv  of  them;  that  he  never  received  a  salarv  for 
services  as  an  officer  in  any  of  these  cioroporations ; 

that  his  duties  only  went  so  far  as  the  signing  of  his  name 
to  the  minutes  of  the  corporation  and  sign!  his  name  to 
checks  of  certain  of  the  corporations;  that  he  counter¬ 
signed  the  checks;  that  he  never  had  occasioji  to  cash  any 
of  the  checks  he  countersigned;  that  his  affixing  of  his 
signature  as  an  officer  of  these  corporations  was  done  in 
Washington,  D.  C. ;  that  his  service  as  an  jofficer  of  the 
corporations  he  has  mentioned  terminated  about  the  18th 
of  October,  192S;  that  he  left  Mr.  Thyson’s  employ  in 
August  and  went  with  the  Wardman  Company. 
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392  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 

United  States  produced  one  James  Maynard  Magruder, 
who,  in  substance,  testified  that  he  is  a  resident  of  Wash¬ 
ington,  D.  C.,  and  at  present  is  manager  of  the  Martinique 
Hotel ;  that  from  January,  1926,  to  September,  1929,  he  was 
employed  by  the  F.  II.  Smith  Company,  first  as  clerk,  later 
a  secretary  and  then  Vice  President,  which  office  he  held 
at  the  time  he  left  the  company;  that  in  addition  to  serving 
as  secretary  and  Vice  President  of  the  F.  II.  Smith  Com¬ 
pany  he  was  an  officer  of  the  Columbia  Trustee  Corpora¬ 
tion. 

The  witness  further  testified  that  on  possibly  ten  or 
twelve  occasions  during  his  employment  with  the  Smith 
Company  he  had  occasion  to  cash  Smith  Company  checks 
drawn  payable  to  cash,  receiving  instructions  from  Mr. 
Anadale  in  regard  to  cashing  them;  that  he  cashed  them 
at  the  Merchants  Bank  or  the  Commercial  National  Bank; 
that  there  was  never  an  occasion  when  he  was  so  instructed 
that  he  failed  to  carry  out  the  instructions;  that  he  has  a 
recollection  of  one  occasion  when  a  Smith  Company  check 
was  drawn  to  his  order  which  he  endorsed  and  which  was 
in  his  possession  only  long  enough  for  him  to  endorse; 
that  at  that  time  no  sum  of  money  was  due  and  payable 
to  him  by  the  Smith  Company  aside  from  his  salary;  that 
he  seems  to  think  it  was  a  check  for  dividends. 

The  witness  thereupon  identified  a  document  which  had 
theretofore  beein  marked  as  Government  Exhibit  for  identi¬ 
fication  No.  196  as  a  memorandum  made  by  witness  on  the 
16th  of  July,  1927,  when  he  had  cashed  a  check  for  $5,000 
made  pavable  to  him,  or  to  cash,  on  the  16th  day  of  July, 
1927. 

393  Thereupon  counsel  for  the  defendants  objected  to 
the  receipt  in  evidence  of  the  act  of  endorsing  the 

check  on  the  ground  that  this  is  not  one  of  the  checks  listed 
in  the  Bill  of  Particulars. 

Thereupon  the  Court  overruled  the  objection  of  counsel 
for  the  defendants,  and  granted  to  the  defendants  an  ex¬ 
ception  to  the  ruling  of  the  Court,  which  exception  was 
then  and  there  duly  noted  in  the  minutes  of  the  Court. 

On  cross-examination  the  witness  testified  that  except 
for  this  piece  of  paper  he  has  no  recollection  of  the  oc¬ 
currence. 


G.  BRYAN  PITTS  VS.  UNITED  STATE$.  267 

| 

Thereupon,  further  to  maintain  thq  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
United  States  produced  one  Hubert  T.  Plastep,  who,  in  sub¬ 
stance,  testified  that  he  resides  in  Berryville,  jVirginia;  that 
during  the  last  three  or  four  years  he  has  been  connected 
with  the  Southern  Maryland  Trust  Company  iat  Seat  Pleas¬ 
ant,  Maryland,  and  held  the  office  of  Vice  President ;  that  he 
is  acquainted  with  G.  Bryan  Pitts;  that  when  he  was  at 
the  Southern  Maryland  Trust  Company  the!  bank  had  an 
account  with  Mr.  Pitts;  that  the  witness  lief t  the  bank 
December  1,  1929;  that  at  that  time  the  ledger  sheets  of 
Mr.  Pitts’  account  were  not  in  the  bank  but  Ithey  had  been 
gotten  by  Mr.  Henry;  that  Joe  Howard  actually  took  them 
from  the  bank;  that  he  gave  them  to  Howard  at  Henry’s 
suggestion;  that  they  were  pai’t  of  the  records  of  the  bank; 
that  there  was  no  reason  for  giving  them  to  Howard  other 
than  that  Henry  had  suggested  it;  that  they  jvere  supposed 
to  lie  returned  but  were  not  while  witness  was  in  the  bank; 
that  witness  made  several  efforts  to  get  them  back;  that 
it  was  a  matter  of  weeks  that  they  had  been  away  from  the' 
bank  at  the  time  witness  left  the  bank;  that,  witness  is 
referring  to  the  individual  ledger  sheets  of  Mr.  Pitts’  ac¬ 
count  with  the  bank;  that  the  ledger  accounts  are  made  in 
duplicate,  one  of  the  duplicates  being  mailedjto  the  deposi¬ 
tor  each  month,  the  other  going  into  the  ledgjer  of  the  bank 
as  the  bank’s  record  of  the  account;  that  cither  than  the 
ledger  sheets  there  was  no  actual  record  of  Pitts’  account 
with  the  bank  except  the  deposit  tickets  and  the  daily 
record:  that  the  bank  had  in  its  possession  the  original 
deposit  tickets  of  Pitts’  account,  and  still  has  them; 
395  that  the  bank  kept  daily  settlement  |  sheets  which 
contained  every  check  and  every  deposit  that  went 
through  the  bank  that  day,  including  any  checks  that  may 
have  gone  through  the  bank,  put  through  byj  Mr.  Pitts  on 
his  account ;  that  the  individual  ledger  sheetjs  in  the  bank 
did  not  contain  anything  other  than  the  deposits  according 

to  the  deposit  tickets  and  the  withdrawals  according  to  the 

| 

daily  settlement  sheets. 

The  witness  further  testified  that  Mr.  Henjry  was  Presi¬ 
dent  of  the  Southern  Maryland  Trust  Company;  that  he 
could  not  say  what  time  of  the  year  it  was  jwhen  he  gave 
the  individual  ledger  sheets  to  Joseph  Howard,  but  that 
it  was  at  least  a  month  or  six  weeks  before  he  left  the 
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employ  of  the  bank,  and  he  left  the  employ  of  the  bank  the 
1st  day  of  December,  1929;  that  lie  has  had  occasion  to 
telephone  in  connection  with  overdrafts  of  the  Pitts’  ac¬ 
count,  usually  telephoning  to  Pitts’  secretary,  Shaw,  he 
thinks:  that  he  did  not  telephone  anyone  else  other  than 

Mr.  Shaw:  that  he  was  on  duty  as  an  active  officer  of  the 

• 

bank  and  was  familiar  with  persons  who  came  to  make 
deposits  from  time  to  time  to  the  credit  of  the  Pitts’  ac¬ 
count.  remembering  having  seen  Davis  and  Howard  there; 
that  Howard  occasionally  made  deposits  to  the  credit  of 
the  Pitts’  account  of  cash  and  checks;  that  some  of  the 
deposits  were  large  deposits  and  large  bills,  a  deposit  of 
$10,000,  or  something  like  that  would  be  in  thousand-dollar 
bills:  that  deposits  of  that  kind  to  the  credit  of  that  ac¬ 
count  were  rather  frequent;  that  when  such  deposits  were 
made  in  cash  the  deposit  tickets  showed  the  nature  of  the 
deposit :  that  if  it  was  any  item  other  than  cash  the  deposit 
ticket  would  show  the  nature  of  the  item. 

396  Thereupon  the  witness  identified  a  paper  which 
had  theretofore  been  marked  Government  Exhibit 
B-197  for  identification  as  a  deposit  ticket  in  his  hand¬ 
writing  representing  a  deposit  to  the  credit  of  G.  Bryan 
Pitts,  which  Government  counsel  offered  in  connection  with 
item  Xo.  84  of  the  Bill  of  Particulars;  that  witness  does 
not  remember  the  circumstances  of  the  making  of  this  par¬ 
ticular  deposit  of  $60,000  to  the  credit  of  G.  Bryan  Pitts; 
that  the  way  it  is  put  up  there  it  looks  like  a  check;  that 
he  does  not  know  anything  about  the  nature  of  the  item; 
that  he  does  not  know  anything  particularly  concerning  the 
deposits  that  \\lere  made  to  Pitts’  credit  there  other  than 
that  he  took  in  such  deposits  as  came  to  him;  that  to  wit¬ 
ness  there  was  no  difference  between  Pitts’  account  and 
anv  other  account  in  the  bank:  that  he  had  no  understand- 
ing  of  any  kind  either  with  Pitts  or  the  Smith  Company, 
or  anybody  else  concerning  that  account;  that  he  did  not 
make  any  question  concerning  the  amount  of  cash  that  was 
deposited  there  from  day  to  day,  did  not  know  its  source; 
that  from  his  bank  it  went  to  the  Commercial  National 
Bank,  which  was  the  correspondent  of  the  Southern  Mary¬ 
land  Trust  Company:  that  they  sent  all  their  surplus  cash 
to  the  Commercial  National  Bank  as  depositary. 

The  witness  further  testified  that  they  frequently  had 
a  surplus  of  cash  out  there  in  that  bank;  that  when  this 
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money  went  to  the  Commercial  National  Bank  it  went  by 
virtue  of  an  account  between  the  two  banks  and  not  bv 
virtue  of  Mr.  Pitts’  account  and  remained  in  ^witness’  bank 
to  the  credit  of  Mr.  Pitts. 

i 

397  On  cross-examination  the  witness  testified  that 
during  the  years  1927,  192S,  and  1929  Mr.  Henry 

was  President  of  the  bank  and  witness  was  Vice  Presi¬ 
dent  and  Secretary;  that  they  also  had  a  tellejr,  note  tellers 
and  bookkeeper;  that  Mr.  Pitts’  account  wasja  very  active 
account;  that  his  bank  had  one  branch,  at  Marlboro,  and 
the  Smith  Company  had  an  account  there;  that  Mr.  Henry 

had  an  account  at  the  main  office  of  the  Southern  Marvland 

% 

Trust  Company;  that  the  Smith  Company’s!  account  was 
a  fairly  active  account;  that  Mr.  Henry’s  acbount  was  an 
active  account. 

The  witness  further  testified  that  the  package  of  ledger 
pages  he  turned  over  to  Joe  Howard  was  quite  a  good 
sized  package;  that  it  was  turned  over  because  Henry  said 

he  wanted  the  Smith  Company’s  account  ajnd  the  Pitts 
account,  his  own,  for  some  income  tax  purposes;  that  it 
would  have  taken  considerable  time  to  have  j  copied  those 
ledger  pages  on  a  typewriter. 

The  witness  further  testified  that  shortly  j  after  he  left 
the  bank  a  receiver  was  appointed  for  the  bank  and  witness 
ceased  to  have  any  connection  with  the  bank  at  the  time 
the  receiver  came  in. 

The  witness  further  testified  that  a  ledger  page  pertain¬ 
ing  to  an  individual  account  at  the  Southern  Maryland 
Trust  Company  merely  showed  the  items  of  debit  and 
credit  to  the  account  and  did  not  show  whether  the  deposit 
which  have  rise  to  the  credit  was  in  cash  or  otherwise,  but 

that  the  deposit  ticket  shows  whether  it  wijus  cash  or  a 
check;  that  the  record  that  remained  in  the  jbank  showed 
the  deposit  in  its  true  character  as  to  whether  it  was  cash 
or  check,  and  the  ledger  page  that  was  taken  away 

398  did  not,  so  that  at  all  times  there  was  pi  the  bank  a 
full  and  complete  record,  so  far  as  deposits  are  con¬ 
cerned,  of  the  G.  Bryan  Pitts  account;  that  tjhe  daily  set¬ 
tlement  sheets  were  not  missing;  that  by  taking  them,  as 
to  a  particular  day,  lie  thinks  he  would  be  ablb  to  tell  what 
items  had  been  charged  or  withdrawn  from  the  Pitts  ac¬ 
count  and  thinks  that  he  could  reconstruct  froijn  the  deposit 
ticket  and  the  daily  settlement  sheets  the  missing  ledger 
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pages;  that  not  only  did  the  bank  have  a  full  and  complete 
record,  so  far  as  the  account  of  Mr.  Pitts  was  concerned, 
in  the  deposit  slips  and  in  the  daily  settlement  sheets,  but 
it  had  the  wherewithal/  to  reproduce  the  missing  records 
at  all  times  after  those  ledger  pages  were  turned  over. 

On  redirect  examination  the  witness  identified  as  his 
handwriting  oil  a  document  theretofore  marked  Govern¬ 
ment  Exhibit  for  identification  B-89. 

399  Whereupon,  further  to  maintain  the  issues  on  it$ 
part  joined  and  in  support  of  the  indictment,  the 

Government  called  Arthur  L.  Phillips  as  a  witness,  who, 
having  been  first  dulv  sworn  testified  in  substance  that  his 
present  residence  was  Cherrydale,  Virginia,  and  that  he 
was  employed  by  the  Prudential  Insurance  Company,  hav¬ 
ing  been  formerly  employed  in  the  bank  at  Seat  Pleasant, 
Maryland,  known  as  the  Southern  Maryland  Trust  Com¬ 
pany  for  about  twelve  years  in  charge  of  paying  and  receiv¬ 
ing,  under  the  employ  of  Mr.  Plaster,  who  was  vice  presi¬ 
dent  and  general  manager  of  the  bank;  that  the  witness 
was  not  acquainted  with  the  defendant  G.  Bryan  Pitts  but 
did  know  Joseph  Howard,  who  used  to  come  to  the  bank 
to  make  deposits,  and  that  during  the  time  of  the  witness’ 
employment  by  the  Southern  Maryland  Trust  Company 
there  was  a  bank  account  in  that  institution  in  the  name  of 
G.  Bryan  Pitts.  Witness  further  testified  that  deposits  to 
the  credit  of  that  account  were  made  by  Joe  Howard  and 
bv  a  box  bv  the  name  of  Davis,  and  once  in  a  while  Far- 
quhar  would  come  out  there  and  make  a  deposit,  all  of 
whom  appeared  as  witnesses  in  this  trial. 

Witness  further  testified  that  the  majority  of  the  de¬ 
posits  were  in  one  thousand  dollar  and  onehundred  dollar 
bills,  the  majority  of  such  deposits  being  in  cash;  that  the 
witness  considered  the  deposits  as  large,  ranging  from 
five,  ten,  fifteen  thousand  dollars;  that  during  his  employ¬ 
ment  by  the  bank  there  was  never  kept  more  than  twenty- 
five  or  thirty  thousand  dollars  cash  on  hand,  and  if  occa¬ 
sion  should  arise  wherein  the  amount  exceeded  thirty  thou¬ 
sand  dollars,  the  excess  would  be  deposited  in  the  Com¬ 
mercial  National  Bank  in  Washington,  which  was 

400  the  corresponding  bank  in  this  city. 

Thereupon  the  witness  identified  Government  Ex¬ 
hibit  theretofore  marked  B-90,  as  being  in  his  handwriting, 
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and  concerned  a  $35,000  deposit  in  the  Commercial  Na¬ 
tional  Bank  to  the  credit  of  the  defendant  ^itts.  There¬ 
upon  counsel  for  the  Government  offered  th^  said  writing 
in  evidence  as  Government  Exhibit  No.  B-90,;  to  which  the 
defendants  by  their  counsel  then  and  there  cluly  objected, 
upon  the  ground  that  that  particular  deposit  slip  bearing 
the  name  of  the  Southern  Maryland  Trust  i Company,  as 
well  as  all  the  other  records  of  the  Southern  Maryland 
Trust  Company  pertaining  to  the  defendant  G.  Bryan 
Pitts  or  to  his  bank  account,  upon  the  ground  that  the 
evidence  so  offered  was  obtained  in  the  first  instance 
through  the  illegal  search  and  seizure,  and  hpon  the  fur¬ 
ther  ground  that  by  reason  thereof  the  defendant  Pitts  has 
been  obliged  to  testify  against  himself,  the  grounds  of  the 
objection  being  based  upon  a  violation  of  bo^h  the  Fourth 
and  Fifth  Amendments  to  the  Constitution. 

Thereupon  counsel  for  the  defendant  movied  the  Court 
to  exclude  the  jury  and  to  take  testimony  out  of  the  pres¬ 
ence  of  the  jury  upon  the  illegality  of  the  search  and  seizure 
as  affecting  the  admissibility  of  the  evidence  of  the  South¬ 
ern  Maryland  Trust  Company.  Thereupon  the  motion  to 
exclude  the  jury  was  granted  by  the  Court  land  the  jury 
accordingly  retired  from  the  room. 

Thereupon  it  was  stipulated  and  agreed  b\i  and  between 
counsel  for  the  United  States  and  for  the  defendant,  with 
the  approval  of  the  Court,  that  the  evidence  that  was 

401  taken  in  the  court  upon  the  occasion  on  the  hearing 
on  the  pleas  in  abatement  theretofore  filed,  which 

said  evidence  was  adduced  by  the  defendant^,  the  United 
States  not  adducing  any  evidence  thereupon,  should  be  now 
considered  as  having  been  heard  by  the  Court,  which  evi¬ 
dence  is  substantially  the  same  appearing  iji  this  bill  of 
exceptions  hereinbefore,  as  offered  in  support  of  the  pleas 
in  abatement. 

402  Thereupon,  out  of  the  presence  of  the  jury,  the 
Government  proceeded  to  call  the  fallowing  wit¬ 
nesses  in  rebuttal  of  such  matters  and  things  as  were  testi¬ 
fied  to  upon  the  occasion  of  the  hearing  of  |  the  pleas  in 
abatement  before  a  jury  duly  empanelled  in  jthe  Supreme 
Court  to  the  time  of  this  proceeding. 

Louis  Loebl,  who,  having  been  first  duly  sworn,  testified 
in  substance  as  follows :  That  he  is  an  employee  of  the  De- 
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partment  of  Justice,  being  a  special  agent  in  the  Bureau 
of  Investigation  and  has  been  so  employed  since  1917;  that 
in  the  course  of  his  official  duties  he  had  occasion  to  work 
upon  the  investigation  of  the  F.  H.  Smith  Company  case; 
that  during  the  latter  part  of  the  year  1929  the  witness  and 
Mr.  Dodds  began  the  discussion  and  investigation  of  al¬ 
leged  embezzlements  by  G.  Bryan  Pitts,  alleged  to  have 
occurred  through  the  cashing  of  checks  of  the  F.  H.  Smith 
Company;  that  the  embezzlement  feature  of  the  matter 
was  first  discussed,  the  witness  thinks,  about  the  1st  of 
September,  1929;  and  that  the  witness  assisted  in  the  mak¬ 
ing  and  issuing  of  various  subpoenas,  one  of  which,  Gov¬ 
ernment  Exhibit  Xo.  138,  was  then  exhibited  to  the  witness. 
Thereupon  the  said  subpoena  was  offered  by  the  Govern¬ 
ment  to  show  that  the  matter  of  embezzlement  was  under 
consideration  and  investigation  by  the  Grand  Jury  a  month 
prior  to  the  time  that  any  persons  employed  by  the  Gov¬ 
ernment  in  the  investigation  went  to  the  City  of  New  York. 
Witness  further  testified  that  the  first  visit  of  either  him¬ 
self.  Mr.  Dodds,  Mr.  Jacobson,  Mr.  Malone,  or  any  of  the 
accountants  of  agents  in  connection  with  the  present  case 
occurred  on  or  about  January  5th,  1930,  being  the 
403  January  following  the  time  of  the  issuance  of  the 
said  subpoena.  He  further  testified  that  it  was  on  or 
about  January  the  20th,  1930,  that  he  or  the  others  asso¬ 
ciated  with  him  first  obtained  information  about  certain 
books,  records  and  documents  of  the  F.  H.  Smith  Company 
possibly  being  located  in  other  places  than  in  their  down¬ 
town  office  in  the  Citv  of  New  York;  that  on  or  about  Jan- 
nary  20th,  1930,  information  was  received  from  a  guard 
employed  by  the  F.  H.  Smith  Company  that  there  were 
books  being  stored  in  storage  in  the  loft  at  135  West  23rd 
Street,  New  York  City;  that  two  or  three  days  later  Agent 
Jacobson  and  the  witness  went  to  the  renting  agent  of  the 
building,  the  firm  of  Voorhees,  Dickey  and  Perry  at  their 
office  in  23rd  Street,  presented  themselves  and  their  ci-eden- 
tials  to  Mr.  Voorhees  first,  and  then  to  Mr.  Perry,  both 
of  whom  were  members  of  the  firm,  and  informed  them 
that  they  had  known  that  the  F.  H.  Smith  Company  had  a 
place  in  the  building  for  the  storage  of  certain  books, 
records  and  other  matters,  and  they  would  like  to  know 
who  leased  the  space;  that  Mr.  Voorhees  and  Mr.  Perry 
did  not  at  first  know  anything  about  the  matter,  and  re- 
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ferred  the  agents  to  a  Mr.  McLane  as  being  the  man  who 
actually  leased  the  space;  that  they  were  informed  that 
the  space  was  leased  to  a  man  by  the  name  of  Baum,  and 
Mr.  McLane  further  advised  the  agents  that  the  fourth 
floor  of  the  said  building  was  the  space  leased;  that  the 
witness  and  Agent  Jacobson  informed  Mr.  McLane  that 

•  .  •  i 

according  to  their  information  the  loft  was  in  charge  of 
an  armed  guard  during  the  day  and  night;;  that  Mr.  Mc¬ 
Lane  advised  them  that  the  lease  specifically; provided  that 
there  should  be  no  armed  guard,  and  further  that  he 

404  would  be  willing  to  go  with  the  ageijits  to  see  the 
guard.  Witness  further  testified  that  both  he  and 

Agent  Jacobson  advised  Mr.  McLane  that  thev  were  anxious 
to  go  to  the  said  loft  in  order  to  see  what  books  and  records 
were  being  kept  there,  and  that  thereupon!  Mr.  McLane 
suggested  that  he  would  take  the  agents  tc>  the  loft  and 
would  introduce  them  to  the  guard  as  being  fire  inspectors, 
fire  insurance  inspectors,  rather,  to  which  they  agreed,  and 
accordingly  Mr.  McLane,  Agent  Jacobson  aijd  the  witness 
went  to  the  fourth  floor  and  entered  the  loft;  that  the 
guard  was  sweeping  the  floor  in  front  of  the;  elevator,  and 
Mr.  McLane  informed  the  guard  that  these  gentlemen  are 
fire  insurance  inspectors  and  want  to  inspect  the  loft.  That 
the  guard  said  nothing,  and  the  agent  said  nothing,  but 
the  witness  proceeded  straight  through  the  ljoft  to  the  fire 
escape  and  opened  the  fire  escape  door,  Agent  Jacobson 
remaining  in  front  of  the  loft,  looking  around,  and  that 
the  party  remained  in  the  loft  not  more  than!  three  or  four 
minutes;  that  during  this  visit  the  agent  saw  books,  type¬ 
writers,  and  some  addressographs,  and  thereupon  Agent 
Jacobson  and  the  witness  left.  Witness  further  testified 

j 

that  they  advised  Mr.  Dodds  of  this  mattey,  and  it  was 
decided  that  a  subpoena  duces  tecum  should!  be  issued. 

Witness  further  testified  that  in  the  loft  there  were  quite 
a  number  of  books  piled  upon  the  table,  which  the  witness 
would  approximate  in  number  to  be  45  or  50,  bound  with 
red  trimming,  and  he  noticed  the  F.  II.  Smith  Investment 
Company’s  name  was  printed  on  some  of  them,  one  or  two 
of  the  books  resembling  ledger  books,  j 

405  Witness  further  testified  that  there  (were  not  anv 

* 

bank  books  or  checks  there,  or  stateihents  or  anv- 
thing  of  that  kind. 

18—5384 
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Witness  further  testified  that  he  did  not  know  the  nature 
of  the  hooks  because  he  did  not  open  any  of  them.  Wit¬ 
ness  did  not  then  see  any  pass  hooks,  bank  books,  checks, 
or  any  loose  ledger  sheets  in  the  loft.  Witness  further 
testified  that  the  subpoena  duces  tecum  thereafter  issued 
described  as  best  it  could  the  books  which  the  witness  had 
seen  in  the  loft,  and  that  in  obedience  thereto  there  were 
received  seven  books  similar  to  those  that  he  had  previ¬ 
ously  mentioned,  which  turned  out  to  be  coupon  books  with 
coupons  in  them,  and  further  one  ledger,  an  immense  large 
book,  which  required  the  services  of  two  men  to  carry, 
which  purported  to  be  a  ledger  book,  but  contained  no 
entries,  and  that  no  bank  statements  or  bank  books  were 
brought  in  in  obedience  to  the  subpoena. 

Thereupon  upon  cross-examination  witness  testified  in 
substance  as  follows:  that  he  wanted  to  get  in  to  the  loft 
where  the  books  and  papers  were;  that  he  thought  he  had 
a  right  to  go  into  the  loft  of  the  building;  that  he  did  not 
walk  in  there  because  he  did  not  want  to,  that  there  was 
an  armed  guard  there,  and  he  did  not  want  to  get  into 
trouble;  that  he  had  been  advised  by  a  previous  guard  that 
he  was  armed,  and  witness  therefore  concluded  that  the 
present  guard  was  armed  also ;  that  the  witness  considered 
that  Mr.  MeLane’s  suggestion  that  the  witness  and  Agent 
Jacobson  would  pose  as  fire  insurance  inspectors  appeared 
to  the  witness  a  mighty  good  suggestion;  that  the 
406  witness  considered  this  to  be  proper  and  legal.  "Wit¬ 
ness  further  testified  that  upon  his  entrance  into  the 
loft  he  went  to  the  rear  and  inspected  the  fire  escape,  carry¬ 
ing  out  the  attitude  of  a  fire  insurance  inspector  as  far  as 
he  knew  the  duties  of  such  an  inspector,  the  witness  never 
having  been  one.  Witness  denied  that  he  made  any  re¬ 
marks  to  either  Mr.  McLane  or  to  the  guard  about  what 
would  burn  and  what  would  not  burn.  Witness  does  not 
recall  having  talked  to  the  watchman  and  Agent  Jacobson 
in  the  loft  upon  that  occasion,  and  he  further  testified  that 
the  watchman  did  not  ask  him  to  get  out.  Witness  further 
testified  that  he  left  New  York  City  January  30th,  1930. 
Witness  further  testified  that  he  did  not  go  to  the  Southern 
Maryland  Trust  Company  after  having  been  in  the  said 
loft ;  that  he  had  been  at  the  Southern  Maryland  Trust 
Company  at  Seat  Pleasant,  Maryland,  on  but  one  occasion, 
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which  was  in  the  early  part  of  1928,  when  he  was  investi¬ 
gating  the  Consolidated  Hotel  Company  bankruptcy  mat¬ 
ter.  Witness  further  testified  that  upon  thej  night  of  the 
day  when  lie  was  in  the  loft  he,  Agent  Jacobson,  and  some 
others  returned  to  the  premises  in  23rd  Street*  in  New  York 
City  in  order  to  see  that  nobody  took  things  lout.  Witness 
further  testified  that  lie  was  in  the  loft  on  but)  one  occasion, 
and  did  not  thereafter  re-visit  the  said  loft. 


407  Thereupon,  further  to  maintain  thej  issues  joined 
upon  the  said  plea  in  abatement  and  qoncerning  the 

admissibility  of  the  proffered  evidence,  thcj  Government 
produced  Aaron  Jacobson  as  a  witness,  who  being  first 
duly  sworn,  testified  in  substance  as  follows  :j 
That  he  is  a  special  agent  of  the  Department  of  Justice, 
and  was  such  during  the  month  of  Januarv  of  1930:  that  on 
or  about  January  22d  or  23d,  Agent  Loebl  and  the  witness 
went  into  the  building  in  23rd  Street  with  a  man  by  the 
name  of  McLane,  who  claimed  that  he  was  the  rental  agent 
of  that  particular  building  and  the  loft;  that  they  went  to 
the  first  floor,  proceeded  upon  a  elevator  to  the  fourth 
floor,  whereupon  the  three  of  them  left  thej  elevator,  Mr. 
McLane  stating  to  the  guard  as  they  entered  the  loft,  “I  am 
the  rental  agent  here,  and  I  want  to  look  over|tlie  place,  and 
these  men  are  fire  insurance  inspectors,  and  they  are  with 
me;”  that  thereupon  McLane  went  to  the  reajr  of  the  build¬ 
ing  and  Loebl  also  went  to  the  rear  of  the  building,  turning 
to  the  right;  that  the  witness  remained  at  the  front  of  the 
building  right  behind  the  elevator;  that  to  jtlie  left  there 
were  a  lot  of  file  cabinets  and  to  the  right  along  the  wall 
was  a  long  table,  which  was  piled  with  approximately  40 
large  books  containing  black  binding  and  fed  trimming, 
and  the  fronts  of  some  of  them  were  marked  \vith  the  name 
F.  H.  Smith  Investment  Company,  and  som4  of  the  books 
were  likewise  marked  with  the  names  of  vafious  building 
corporations  which  the  witness  remembered;  as  Cathedral 
Mansions  and  another  as  the  Boulevard;  that  the  witness 
did  not  examine  any  of  the  books  or  take  anything  out  of 
the  files  for  the  purpose  of  examination,  the  guard 

408  being  present,  and  the  witness  standing  with  his 
hands  in  his  pockets  on  account  of  the  severity  of 

the  weather.  Witness  further  testified  that  he  did  not  see 
any  bank  books,  checks,  certificates  of  deposit  or  papers 
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of  that  nature.  Witness  further  testified  that  the  contents 
of  the  room  were  described  as  well  as  possible  in  a  sub¬ 
poena  duces  tecum  which  was  issued;  that  in  response  to 
said  subpoena  seven  or  eight  coupon  books  with  coupons 
pasted  in  them  were  produced,  and  that  the  witness  did 
not,  nor  did  anyone  else  to  his  knowledge,  refer  to  the  books 
which  were  produced  in  answer  to  the  said  subpoena,  all  of 
which  were  useless  as  far  as  the  investigation  was  con¬ 
cerned. 

Upon  cross-examination  the  witness  testified  in  sub¬ 
stance  as  follows:  That  Mr.  McLane  suggested  that  the 
agents  pose  as  fire  insurance  inspectors  while  they  were 
in  the  real  estate  office  on  the  ground  floor  of  the  building 
in  which  the  loft  was  located;  that  this  suggestion  did  not 
make  any  difference  to  the  witness,  because  the  man  who 
suggested  it  was  the  rental  agent  and  he  was  the  man  whom 
the  witness  thought  could  really  take  the  witness  and  Agent 
Loebl  into  the  loft;  that  when  they  emerged  from  the  ele¬ 
vator  the  guard  was  standing  nearby  and  walked  toward 
them;  that  he  saw  Air.  McLane,  and  Mr  McLane  then  in¬ 
troduced  the  witness  and  agent  Loebl,  saying  in  substance, 
“I  am  the  rental  agent  of  the  building,  and  these  two  men 
are  fire  insurance  inspectors,  and  want  to  look  over  the 
place”;  that  neither  he  nor  Agent  Loebl  advised  the  guard 
that  they  were  not  fire  insurance  inspectors,  and  that  dur¬ 
ing  practically  the  entire  time  of  the  visit  the  guard  re¬ 
mained  with  the  witness;  that  the  guard  saw  the 
409  witness  saw  the  witness  looking  at  the  books  which. 

were  upon  the  table  as  he  was  standing  nearby  with 
his  hands  in  his  pockets,  whereupon  the  guard  said  in  sub¬ 
stance,  “Do  not  touch  any  of  that  stuff  on  the  table  that 
does  not  concern  you,”  and  thereupon  the  guard  turned 
around  and  went  toward  the  front  of  the  building,  where¬ 
upon  the  witness  and  Loebl  and  Mr.  McLane  went  right  out 
after  that  episode.  Witness  further  testified  that  he  never 
got  within  four  or  five  feet  of  the  table  upon  which  the 
books  were  located.  Witness  further  testified  that  he  and 
Agent  Loebl  entered  the  premises  in  order  to  secure  a 
physical  description  of  the  books  contained  in  the  said  loft, 
upon  advice  by  a  former  guard  that  such  books  were  there, 
in  order  that  a  subpoena  duces  tecum  might  be  procured 
for  their  production  in  court  for  examination.  Witness 
further  testified  that  Mr.  McLane  was  the  rental  agent  of 
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the  building,  and  the  witness  did  not  know  why  the  agent 
represented  him  and  the  Agent  Loebl  as  ifire  insurance 
inspectors.  i 

I 

I 

410  Thereupon,  further  to  maintain  the  issues  joined 
upon  the  said  pleas  in  abatement  and  (Concerning  the 

admissibility  of  the  proffered  evidence,  the  Government 
further  produced  Charles  T.  Malone  as  a  witness,  who  hav¬ 
ing  been  first  dulv  sworn,  testified  in  substance  as  follows: 

That  he  is  an  accountant  and  special  agent  jof  the  Bureau 
of  Investigation  of  the  Department  of  Justice!,  and  has  been 
in  association  with  Mr.  Dodds,  Mr.  Loebl  andjMr.  Jacobson 
in  connection  with  the  Smith  Company  cases  since  about 
June,  1929;  that  on  December  31st,  1929,  hb  went  to  the 
Southern  Maryland  Trust  Company  at  Seat  Pleasant,  Mary¬ 
land,  to  get  the  Southern  Maryland  Trust  Company’s  led¬ 
ger  account  for  G.  Bryan  Pitts,  the  F.  H.  Snjiith  Company 
trustee,  Samuel  J.  Henry,  and  C.  Elbert  Anadale. 

Thereupon,  upon  cross-examination  the  witness  testified 
in  substance  as  follows:  That  the  Southern  Maryland 
Trust  Company  records,  deposit  slips,  et  cetera,  were  given 
to  the  witness  by  Mr.  Armbruster,  who  in  turn  received 
them  in  March  or  April  of  1930  from  Mr.  McCullen;  that 
his  next  visit  to  the  Southern  Maryland  Trust  Company  was 
March  7th,  1930,  and  he  was  there  several  tildes  thereafter. 
Witness  further  testified  that  on  January  23rd,  1930,  he 
was  in  New  York  City,  and  late  in  the  afternoon,  probably 
four  or  five  o’clock,  he  was  in  the  vicinity  of  135  West  23rd 
Street,  after  Mr.  Loebl  and  Mr.  Jacobson  had  been  in  the 
loft;  that  he  was  in  the  loft  after  Mr.  Loebl  and  Mr.  Jacob¬ 
son  had  been  there,  having  accompanied  the  marshal?  who 
served  the  subpama  duces  tecum  upon  Mr.  Wejntworth,  who 
was  the  guard  in  the  loft;  that  upon  that  occasion 

411  the  witness  saw’  books,  papers,  and  records  in  the 
loft ;  that  the  witness  saw  a  pile  of  books  which  were 

coupon  books  oil  the  small  table  to  the  right  as  one  entered 
the  loft ;  that  there  were  no  papers  on  the  table,  according 
to  his  recollection  there  was  nothing  but  books  there.  Under 
the  table  or  in  a  box  there  were  numerous  papers,  the  con¬ 
tents  of  which  the  witness  does  not  know,  for  he  did  not 
look  at  them;  and  that  there  w’ere  also  in  the  lpft  numerous 
machines,  addressographs,  and  machines  of  that  character ; 
that  the  witness  turned  the  cover  of  one  of  the  boupon  books 
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to  see  what  was  in  it,  but  seeing  that  they  were  coupon 
books  he  did  not  look  anv  further;  that  the  witness  ex- 
amined  nothing  else.  Witness  further  testified  that  in  his 
preparation  of  the  instant  case  or  in  gaining  information 
upon  which  it  'was  prepared,  he  used  no  information  ob¬ 
tained  from  the  loft  in  23rd  Street;  that  his  information 
was  obtained  prior  to  the  time  that  he  went  to  the  Southern 
Maryland  Trust  Company  on  December  31st,  1929,  and 
prior  to  the  time  that  he  ever  went  to  New  York  in  connec¬ 
tion  with  anv  of  the  cases.  Witness  further  testified  that 
% 

in  connection  with  the  case  now  upon  trial  he  did  not  in 
any  shape,  manner  or  form  use  anything  that  he  saw  in  the 
loft  in  New  York  or  that  was  obtained  from  that  loft  by 
subpoena  duces  tecum,  and  that  long  before  either  the  wit¬ 
ness  or  Mr.  Dodds  went  to  New  York  they  discussed  the 
details  of  the  embezzlements  several  times,  and  that  further 
in  the  presence  of  the  employees  of  the  F.  H.  Smith  Com¬ 
pany  about  the  middle  of  December,  1929,  a  conversation 
occurred  in  the  presence  of  Mr.  Dodds  concerning  embezzle¬ 
ments  long  before  either  the  witness  or  Mr.  Dodds  ever 
went  to  New  York. 

412  Thereupon  the  Government  rested. 

Thereupon,  after  a  short  recess,  the  counsel  for 
the  Government,  Mr.  Dodds,  read  from  the  deposition  of 
Mr.  Farquhar  as  follows : 

“Q.  Mr.  Farquhar,  during  the  consultations  that  were 
held  with  you  and  with  me  and  with  Mr.  Loebl,  and  perhaps 
others  at  the  Department  of  Justice,  the  various  consulta¬ 
tions  during  the  month  of  December,  1929,  you  told  us  then 

snbstantiallv  what  vou  have  told  us  here  todav  in  answer  to 
*  *  *■ 

Mr.  Kaichle’s  questions,  did  you  not?  A.  Yes. 

“Q.  At  that  time  I  asked  you  whether  or  not,  Mr.  Far¬ 
quhar,  the  matter  of  Pitts’  activities  in  connection  with  the 
Southern  Maryland  Trust  Company  and  his  bank  account 
there  and  the  large  sums  deposited  in  it  were  talked  about? 
A.  Yes. 

“Q.  During  December,  1929,  on  one  of  those  trips  or  at 
one  of  those  consultations?  A.  Yes,  sir. 

“Q.  1  ask  you  whether  at  that  time,  Mr.  Farquhar,  we 
discussed  the  matter  of  the  destruction  of  the  records  at 
the  Jefferson  Hotel?  A.  Yes. 
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“Q.  That  were  brought'  from  the  Jefferson  Hotel? 
A.  Yes. 

“Q.  And  whether  or  not  you  expressed  to  us  your  opin¬ 
ion  at  that  time,  as  you  have  done  here  today,  that  the  mat¬ 
ter  of  getting  checks  for  large  sums  cashed  at  the 

413  various  banks  where  F.  H.  Smith  Company  had  an 
account,  bringing  the  money  back  to  tjhe  F.  H.  Smith 

Company  building,  and  then  sending  it  outj  to  Pitts’  per¬ 
sonal  account  in  the  Southern  Maryland  was  ^  theft  of  those 
funds  on  the  part  of  Pitts?  A.  Yes. 

“Q.  And  that  was  discussed  back  and  forth  between  you 
and  I  and  Mr.  Loebl  and  other  agents?  Ai  And  whoever 
were  present  there,  yes. 

“Q.  1  think  Mr.  Malone  was  there?  A.  Yes. 

“Q.  Mr.  Malone  of  the  Department  of  Jiistice? 

Malone  was  there  on  one  of  the  occasions  at 
“Q.  Do  you  remember  at  that'  time  we 
means  of  ascertaining  from  an  examination  of  the  books 
of  the  Southern  Maryland  Trust  Company  what  Pitts’  re¬ 
lation  with  that  bank  had  been?  A.  Yes,  I  mink  that  came 
up.  | 

“Q.  That  is,  we  were  going  to  do  that?  A.  Yes. 

“Q.  And  whether  we  discussed  with  you  then  the  matter 
of  what  books  of  the  F.  H.  Smith  Company  it  would  be  well 
to  examine,  if  we  could  get  them,  in  order  to  determine  how 
false  entries  had  been  made  in  the  books  of  the  F.  H.  Smith 
Company  to  cover  up  these  embezzlements?  !  A.  Yes. 

“Q.  That  was  all  gone  into  at  that  time,  was  it  not? 
A.  Yes. 

414  “Q.  1  will  ask  you  whether  from  J’our  conversa¬ 
tion  with  us  then  you  realized  that  kve  were  quite 

familiar  with  the  subject  already  before  we  'talked  to  you? 
A.  Yes. 


A.  Mr. 

least. 

discussed  the 


“Mr.  Raichle:  I  object  to  that. 

“Mr.  Dodds:  All  right;  you  can  leave  it:  in  the  record 
subject  lo  the  objection.” 

I 

Mr.  Raichle:  1  renew  the  objection. 

Mr.  Dodds  (continuing  reading) :' 

“Mr.  Dodds:  I  will  ask  or  repeat  the  question  in  another 
wav  and  ask  him  whether  he  realized” - 


I 
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The  Court :  Mr.  Dodds,  I  do  not  know  whether  he  presses 
his  objection  or  not,  but  if  he  docs,  this  is  the  time  to  do  it. 

Mr.  Raichle:  I  do,  your  Honor. 

The  Court:  Now  to  what  part  of  the  deposition  do  you 
object  ? 

Mr.  Raichle:  Just  that  question  and  answer. 

The  Court :  Read  it  again. 

Mr.  Dodds:  The  question  was: 

“Q.  I  will  ask  you  whether  from  your  conversation  with 
us  then  you  realized  we  were  quite  familiar  with  the  sub¬ 
ject  already  before  we  talked  to  you.” 

The  Court :  1  will  sustain  the  objection. 

Mr.  Dodds:  Then  I  go  on  with  the  further  questioning 
after  that  objected  question? 

“Q.  Xow,  I  ask  you  whether  or  not  we  then  talked  with 
you  about  charges  made,  and  in  particular  about  the  vari¬ 
ous  loan  accounts  of  the  F.  H.  Smith  Company? 
415  A.  Yes,  sir. 

“And  whether  we  discussed  the  fact  that  we  had 
been  unable  to  get  the  books  of  the  F.  H.  Smith  Company 
in  order  to  examine  the  loan  accounts  in  the  subsidiary 
ledger?  A.  Yes,  sir. 

**(,).  And  some  time  during  that  discussion,  or  during  one 
of  those  discussions  in  December,  I  asked  vou  whether  you 
.advised  us  that  after  having  been  instructed  to  burn  these 
records  from  the  Jefferson  Hotel,  and  after  there  had  been 
some  conversation  about  the  matter  of  the  Smith  Company 
between  you  and  some  other  persons  there  Mr.  Pitts  had 
insisted  upon  your  signing  an  affidavit.”  etc. 

Thereupon  the  Government  rested,  and  again  renewed 
its  offer  to  admit  in  evidence  the  deposit  slips  to  which  the 
counsel  for  the:  defendant-  then  and  there  duly  objected, 
upon  the  grounds  theretofore  urged,  which  objection  the 
Court  overruled,  to  which  objection  an  exception  was  noted 
upon  the  minutes  of  the  court. 

Thereupon  the  counsel  for  the  defendants  moved  the 
Court  to  suppress  all  records  of  the  Southern  Maryland 
Trust  Company,  including  deposit  slips,  settlement  sheets, 
ledger  pages,  and  all  other  books  or  records  pertaining  to 
the  account  of  G.  Bryan  Pitts,  the  F.  H.  Smith  Company, 
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and  the  Southern  Maryland  Trust  Company!  as  evidence  in 
this  trial,  which  motion  the  Court  denied,  arid  an  exception 
to  the  denial  of  that  motion  was  then  and  there  duly  noted 
upon  the  minutes  of  the  court. 

416  Thereupon  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  Government  called 

as  a  witness  Arthur  L.  Phillips,  who,  being  first  duly 
sworn,  continued  to  testify  in  substance  as  follows: 

That  Government  Exhibit  B-90  is  a  deposit  slip  for  $35,- 
000  deposited  in  the  Commercial  National  Bapk  to  the  credit 
of  the  defendant  G.  Brvan  Pitts. 

Upon  cross-examination  the  witness  testified  in  substance 
that  there  was  no  way  for  him  to  tell  whether  the  deposit 
represented  by  the  said  deposit  slip  was  in  cash  or  a  check. 
Witness  further  testified  that  the  item  referred  to  came 
from  the  Commercial  National  Bank,  and  theire  was  no  way 
for  him  to  tell  whether  the  deposit  of  $35,000  in  the  Com¬ 
mercial  National  Bank  was  in  cash  or  checH-  totalling  the 
sum  of  $35,000,  and  that  all  that  the  witness  received  was 
the  sum  total  of  the  said  deposit. 

Witness  further  testified  that  someone  evidently  went  to 
the  Commercial  National  Bank  and  made  a  $35,000  deposit 
and  that  that  institution  telephoned  the  Southern  Maryland 
Trust  Company  that  Mr.  Plaster  of  the  Southern  Maryland 
Trust  Company  would  answer  the  telephone! and  would  in¬ 
struct  the  witness  to  credit  Mr.  Pitts’  account  with  $35,000, 
saying  that  this  money  had  been  deposited  in  the  Commer¬ 
cial  National  Bank  to  the  credit  of  Mr.  Pitts,  and  that  ac- 
cordinglv  there  was  no  wav  to  tell  whether  the  Smith  Com- 
pany  had  deposited  checks  in  the  Commercial  Rational  BanK 
or  whether  it  was  in  cash,  and  that  the  saijcl  deposit  slip 
simply  represented  a  transfer  of  funds  frorii  one  bank  to 
the  other. 

Witness  further  testified  that  there  was  no  way 

417  to  tell  from  the  deposit  slip  whether  the  funds  came 
from  the  Smith  Company. 

418  Thereupon,  in  further  support  of  the  indictment, 
the  Government  called  as  a  witness!  Mrs.  Verona 

Rouse,  who,  having  been  first  duly  sworn,  testified  in  sub¬ 
stance  as  follows: 

That  for  seven  vears  ending  in  1929  she  was  an  em- 
ployee  of  the  Southern  Maryland  Trust  Company  at  Seat 
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Pleasant,  Maryland,  and  that  during  1927,  1928  and  11*29 
there  was  in  that  institution  an  account  to  the  credit  of 
G.  Bryan  Pitts:  that  during  that  time  Mr.  Plaster  was  vice- 
president  and  cashier  of  the  institution;  that  during  Sep¬ 
tember  or  October  1929  Mr.  Plaster  directed  the  witness 
to  get  the  ledger  sheets  of  the  personal  account  of  G. 
Bryan  Pitts  together,  and  to  give  them  to  Joe  Howard; 
that  there  were  quite  a  few  such  ledger  sheets;  that  the 
witness  does  not  recall  the  period  covered  by  these  sheets, 
but  that  she  wrapped  them  up  in  paper  and  gave  them  to 
Joe  Howard  in  the  Southern  Maryland  Trust  Company; 
that  these  were  the  original  ledger  sheets  dealing  with 
the  said  account.  "Witness  further  testified  that  the  dupli¬ 
cate  ledger  sheets  of  individual  bank  accounts  were  mailed 


out  to  customers  either  monthly  or  as  the  sheets  became 
full,  and  that  the  ones  which  she  delivered  to  Joseph 
Howard  in  the  Southern  Maryland  Trust  Company  were 
the  original  and  not  the  duplicate  ledger  sheets,  and  that 
accordingly  there  were  no  duplicate  ledger  sheets  left  in 
the  possession  of  the  bank  after  she  had  delivered  the 
original  sheets  to  Joseph  Howard;  that  the  witness  never 
saw  those  ledger  sheets  again,  and  that  she  remained  in 
the  employ  of  the  bank  until  November,  1929. 

Witness  further  testified  that  she  had  known  Joe  Howard 
for  a  period  of  approximately  five  years,  during 
•419  which  time  he  had  been  coming  to  the  bank  fre¬ 
quently  to  bring  deposits  there.  Occasionally  she 
would  send  statements  back  by  the  said  Joseph  Howard; 
that  Joseph  Howard  made  deposits  to  the  credit  of  the 
F.  II.  Smith  Company,  Mr.  Pitts’  and  Mr.  Henry’s  ac¬ 
counts:  that  quite  frequently  the  deposits  to  Mr.  Pitts’ 
account  took  the  form  of  currency,  but  the  witness  has 
no  recollection  of  the  denomination;  that  deposits  were 
made  to  the  credit  of  G.  Bryan  Pitts’  account  by  several 
messengers,  one  of  whom  was  Davis,  and  another  boy 
whose  name  she  did  not  recall;  and  that  upon  one  occasion 
witness  recalled  John  Farquhar  having  made  a  deposit  to 
the  account  of  Mr.  Pitts.  Witness  further  testified  that 
upon  several  occasions  she  had  made  out  deposit  slips  her¬ 
self  for  account  to  the  credit  of  G.  Brvan  Pitts. 

Upon  cross-examination  the  witness  testified  t hat  at  the 
time  these  ledger  sheets  were  turned  over  it  would  have 
been  inconvenient  to  have  copied  them  because  the  force 
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employed  at  Hie  bank  was  so  small  and  it  would  further 
have  obstructed  the  conduct  of  business  in  |the  institution 
to  have  copied  the  ledger  sheets. 

420  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 
produced  as  a  witness  Milford  F.  Schwartz,  who,  having- 
been  first  duly  sworn,  testified  in  substance  as  follows: 
That  he  is  Chief  Clerk  to  the  United  States  Attornev  in 

I  * 

and  for  the  District  of  Columbia;  that  in  jthc  early  part 
of  May,  1929,  he  was  secretary  to  United  States  Attorney 
Leo  A.  Rover,  and  on  that  occasion  made  out  a  subpoena 
duces  tecum  addressed  to  the  F.  II.  Smith  Company ;  that 
when  service  of  such  a  subpoena  is  obtained  by  the  mar¬ 
shal’s  office,  the  return  thereof  is  made  to  tjie  Grand  Jury 
room,  and  the  subpoena  placed  in  the  custojdv  of  the  man 
in  charge  of  the  Grand  Jury;  that  the  witness  made  search 
for  the  said  subpoena  issued  on  or  about  May  6th,  1929, 
calling-  for  the  production  before  the  Grand  Jury  of  all 
books,  records,  papers,  ledgers,  journals,  of  tjhc  F.  II.  Smith 
Company  with  regard  to  the  Hamilton  Hbtel  case;  and 
that  after  diligent  search  he  has  been  unable  to  locate  the 
said  subpoena.  Thereupon  the  witness  identified  the  Grand 
Jury  docket  in  use  by  the  office  of  the  United  States  At¬ 
torney,  which  was  accordingly  marked  for  Identification 
as  Government  Exhibit  B-19S. 


421  Thereupon,  further  to  maintain  the  issues  and 
in  support  of  said  indictment,  the  Government  called 
as  a  witness  John  J.  Clarkson,  who,  having  been  first  duly 


sworn,  testified  in  substance  as  follows:  Thai;  he  is  a  deputy 
marshal  of  the  United  States  in  and  for  the  District  of 
Columbia,  and  was  such  during  the  year  1 9|29 ;  that  in  the 
month  of  May,  1929,  in  the  course  of  his  official  duties,  he 
had  occasion  to  serve  process  upon  the  F.  H.  Smith  Com¬ 
pany,  and  that  lie  was  accustomed  to  maljve  memoranda 
regarding  service  of  summons;  that  on  Majy  7th,  1929,  he 
personally  served  upon  the  defendant  G.  Bryan  Pitts  a 
subpoena  in  the  matter  of  U.  S.  versus  John  Doe,  and 
another  subpoena  on  the  F.  H.  Smith  Investment  Company 
by  serving  G.  Bryan  Pitts,  Chairman.  Thereupon  the 
memoranda  in  Mr.  Clarkson’s  handwriting  was  marked 
for  identification  as  Government  Exhibit  B-199. 
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Thereupon,  further  to  maintain  the  issues  and 

in  support  of  the  indictment,  the  Government  called 
as  a  witness  Leo  Rover,  who,  having  been  first  duly  sworn, 
testified  in  substance  that  lie  is  United  States  Attorney 
in  and  for  the  District  of  Columbia,  and  was  such  during 
the  month  of  May,  1929;  that  during  the  month  of  May, 
1929,  he  directed  and  dictated  a  subpoena  duces  tecum  ad¬ 
dressed  to  the  F.  H.  Smith  Company,  of  Washington,  D. 
C. ;  that  this  occurred  on  either  the  6th  or  7th  day  of  May, 
1929.  and  that  the  said  subpoena  called  for  all  books, 
records  or  other  papers  of  the  F.  H.  Smith  Company  con¬ 
cerning  the  affairs  of  the  Hamilton  Hotel  Corporation. 

Thereupon,  upon  cross-examination,  the  witness  testi¬ 
fied  in  substance  as  follows:  That  some  books  relative  to 
the  Smith  Company  and  the  Hamilton  Hotel  Company 
were  delivered  to  the  witness  subsequent  to  the  said  6th 
or  7th  dav  of  Mav,  1929. 

Thereupon  counsel  for  the  defendant  exhibited  to  the 
witness  a  piece  of  paper,  the  signature  upon  which  the  wit¬ 
ness  identified  as  his  own,  which  said  paper  was  dated 
June  ISth,  1929,  which  was  a  photostatic  copy  containing 
three  pages,  marked  as  Defendant’s  Xo.  5  for  identifica¬ 
tion,  and  that  the  witness  received  the  items  set  forth  in 
said  photostatic  copy. 

Thereupon,  upon  redirect  examination,  the  witness  testi¬ 
fied  that  after  this  subpoena  was  served  he  saw  Mr.  Henry, 
president  of  the  F.  H.  Smith  Company,  at  the  office  of  the 
witness  in  the  presence  of  Mr.  Lambert  and  Mr.  Yeatman, 
of  counsel  for  the  defense;  that  upon  that  occasion 
423  he  had  a  conversation  with  the  said  Samuel  J.  Henry 
regarding  the  items  called  for  in  the  subpoena,  to 
which  conversation  the  defendant  then  and  there  dulv  ob- 

mr 

jected,  which  objection  was  overruled  by  the  Court,  and 
an  exception  granted  to  the  defendant,  which  exception 
was  then  and  there  noted  upon  the  minutes  of  the  court. 
Thereupon  over  the  objection  and  exception  of  the  de¬ 
fendant  aforesaid,  the  witness  further  testified  that  the 
lopic*  of  the  conversation  was  concerning  the  failure  of  the 
Smith  Company  to  produce  the  books  which  the  witness 
had  called  for  in  the  said  subpoena,  and  that  Mr.  Henry 
said  that  the  books  could  not  be  located,  could  not  be  found, 
and  that  upon  the  same  occasion  Mr.  Lambert  made  a  state¬ 
ment  concerning  Mr.  Henry  going  before  the  Grand  Jury 
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to  testify  concerning  his  inability  to  locate  the  books,  and 
that  as  a  matter  of  fact  Mr.  Henry  did  appear  before  the 
Grand  Jury,  the  witness  taking  him  there  himself. 

Upon  interrogation  by  the  Court,  the  witness  testified 
in  substance  that  the  photostatic  which  was  exhibited  to 
him  and  which  had  been  marked  as  Defendant  No.  5  for 
identification  was  a  receipt  for  some  papers  which  were 
delivered  to  the  office  of  the  witness  in  June  I  of  1929  after 
Mr.  Ilenry  had  been  in  his  office  and  after  Mr.  Henry  had 
appeared  before  the  Grand  Jury,  the  said  receipt  specify¬ 
ing  what  papers  the  witness  received ;  and  tliat  the  papers 
mentioned  therein  were  not  sent  in  response  tp  the  subpoena 
duces  tecum,  and  that  the  witness  does  not  now  know  the 
whereabouts  of  the  papers  mentioned  in  the | said  receipt; 
that  there  were  no  papers  delivered  in  response  to  the  sub¬ 
poena  issued  in  May,  but  subsequently  there  were 

424  papers  delivered  which  were  enumerate^  in  the  photo- 
static  copy  of  said  receipt. 

Thereupon  the  Government  offered  in  Evidence  sub¬ 
poenas  which  had  been  heretofore  marked  fpr  identifica¬ 
tion  as  Exhibits  Nos.  133,  134,  1 35,  136,  137, ;  138,  143  and 
144,  excluding  the  portion  of  the  caption  thereof  which 
had  any  reference  to  any  individual  case,  andjwere  offered 
for  the  sole  purpose  of  showing  the  various  |  items  called 
for  therein. 

Thereupon,  upon  objection  by  counsel  for  the  defendant 
the  Government  withdrew  its  offer  to  admit  in  evidence 
subpoena  theretofore  marked  for  identification  as  No.  134. 

i 

i 

425  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  j  Government 

called  as  a  witness  Edward  J.  Armbruster,  who,  being  first 
dulv  sworn,  in  substance  testified  as  follows:!  That  he  is 
a  special  agent  for  the  Department  of  Justicp,  Bureau  of 
Investigation,  specializing  in  the  subject  of  accpunting,  and 
has  been  employed  in  the  Bureau  of  Investigation  since 
1926;  that  he  has  been  engaged  in  accounting  for  about 
twenty  years ;  that  he  had  occasion  previously  |to  testify  as 
an  accountant  in  court,  principally  in  the  United  States 
Court  of  Claims,  testifying  on  behalf  of  the  United  States 
upon  possibly  ten  or  twelve  occasions.  The  witness  further 
testified  that  on  March  7th,  1930,  he  went  to  the  Southern 
Maryland  Trust  Company  at  Seat  Pleasant,  Maryland,  with 
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Mr.  Malone,  to  withdraw  the  deposit  tickets,  and  to  make  an 
analysis  of  the  account  of  the  Smith  Company,  0.  Bryan 
Pitts  and  Samuel  J.  Henry,  and  was  accorded  access  to  all 
of  the  records  bf  the  bank,  but  that  the  ledger  accounts 
were  missing;  that  Mr.  MacCullen  in  charge  of  the  bank 
turned  over  to  the  witness  the  daily  trial  balances  or  so- 
called  proof  sheets  on  which  were  listed  all  of  the  debits  and 
withdrawals;  that'  there  were  not  any  ledger  accounts  for 
the  accounts  of  Pitts,  Smith  Company  or  Henry;  that  the 
witness  searched  amongst  the  ledger  accounts  but  could 
not  locate  any  of  the  ledger  accounts  of  any  of  the  persons 
named;  that  he  made  a  very  systematic  search  for  the  same 
but  was  unable  to  find  them. 

Witness  further  testified  that  ledger  accounts  gf  lerallv 

c?  o  * 

and  ordinarily  are  cards  on  which  the  deposits  ar  listed, 
the  checks  are  listed,  and  the  balance  is  can*;  d ;  that 
426  as  a  rule  the  bank  has  two  copies,  one  of  ,’hich  is 
retained  for  the  files  of  the  bank;  that  in  the  South¬ 
ern  Maryland  Trust  Company  the  ledger  cards  were  yellow 
cards  about  ten  by  twelve  inches,  and  contained  a  list  of 
deposits  under  the  heading  “deposits”  and  there  were 
figures  showing  checks  withdrawn  under  the  heading 
“checks  withdrawn.”  Witness  further  testified  that  lie  had 
specific  directions  to  locate  the  deposit  tickets  in  the  South¬ 
ern  Maryland  Trust  Company,  and  that  he  was  successful 
in  locating  theta;  that  lie  found  the  deposit  tickets  of  G. 
Bryan  Pitts;  that  he  went  to  the  bank  to  find  the  deposit 
tickets,  and  not  having  the  ledger  sheets,  did  not  know  what 
deposit  slips  of  Mr.  Pitts  to  look  for,  because  in  t hat  bank 
they  were  not  filed  alphabetically,  but  were  filed  upon  the 
occasion  when  a  statement  was  rendered  to  the  customer; 
that  the  witness  then  had  recourse  to  the  daily  proof  sheets 
from  the  1st  of  January,  1926,  and  from  that  time  on  he 
reconstructed  the  whole  of  the  account  of  G.  Bryan  Pitts; 
that  when  he  had  succeeded  in  reconstructing  the  ledger 
account  he  then  knew  upon  what  dates  deposits  were  made, 
and  he  then  took  those  dates  and  began  looking  for  the  de¬ 
posit  tickets  upon  those  dates,  searching  in  the  files,  and 
locating  practically  all  of  these  deposit  tickets  which  he 
sought,  excepting  ten,  which  were  made  during  two  months, 
the  deposit  tickets  for  which  he  could  not  locate;  that  after 
completing  the  reconstruction  of  the  ledger  account  the 
witness  found  certain  deposit  tickets  bearing  the  name  of 
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G.  Bryan  Pitts,  and  ho  further  found  on  tlie  daily  proof 
sheets  of  the  bank  the  name  of  G.  Bryan  Pitts  and  on  the 
same  day  the  amount  of  the  deposit  is  shown,  and  he 

427  would  then  find  the  deposit  ticket  fbr  that  same 
amount  with  the  same  name  and  on  tjhe  same  date. 

Thereupon  the  witness  produced  the  deposit  tickets,  and 
his  original  work  sheets  or  memoranda  in  regard  to  the  re¬ 
constructed  account,  as  well  as  the  books,!  records  and 
papers  of  the  bank  which  were  utilized  by  the 'witness  in  re¬ 
constructing  the  ledger  sheets. 

Thereupon  the  Government  offered  in  evidence  the  papers 
theretofore  marked  for  identification  as  Government  No. 
B-107,  to  which  objection  was  made  by  counsel  for  the  de¬ 
fendant  upon  the  ground  that  no  basis  had  jbeen  laid  for 
their  introduction  in  evidence,  and  that  the  vajrious  exhibits 
offered  in  evidence  had  not  been  authenticated jor  sufficiently 
authenticated  for  receipt  in  evidence  at  this  time. 

Thereupon  the  Court  overruled  the  objection  of  the 
counsel  for  the  defendant,  and  granted  to  the  [defendant  an 
exception  to  the  ruling  of  the  Court,  which  exception  was 
then  and  there  duly  noted  in  the  minutes  of  the  court. 

Thereupon  the  witness  further  testified  thatjhe  went  back 
to  the  1st  day  of  January,  1926,  and  began  to  go  over  every 
account  to  which  a  credit  was  made,  and  evefv  account  to 
which  a  debit  was  made,  and  if  a  deposit  or  <i  withdrawal 

was  shown,  if  it  was  not  shown  to  or  against  t be  account  of 

'  '  •  1 

Mr.  Pitts  the  witness  would  lay  that  sheet  aside  and  would 
take  the  next  sheet,  and  so  on.  The  witness  farther  identi¬ 
fied  a  complete  reconstructed  transcript  of  Mr.  Pitts’  ac¬ 
count  from  the  1st  of  Januarv  to  the  last  of  January,  1930. 
One  of  the  proof  sheets  in  use  at  the  Southern  Maryland 
Trust  Company  was  thereupon  exhibited  to  the  jury, 

428  and  was  explained  by  the  witness  as  follows:  Thai 
on  the  right  hand  side  there  is  a  complete  list  of  de¬ 
posits  made  by  customers,  with  their  names  and  their  ac¬ 
count,  and  if  a  customer  has  a  charge  of  a  check  to  his  ac¬ 
count,  that  is  placed  upon  the  left  hand  side,  together  with 
the  amount  and  the  name  of  the  person  to  whom  the  check 
was  drawn,  and  the  bank  at  the  end  of  the  chlv  shows  the 
total  amount  of  the  charges  to  that  account,  and  at  the  right 
hand  side  shows  the  total  deposits  made  on  that  day,  and  on 
the  back  of  the  sheet  they  have  proof  of  everybody  who  that 
day  has  made  a  deposit,  or  had  that  day  a  elieck  charged 


G.  BRYAN  PTTTS  VS.  UNITED  STATES. 


2S'S 

against  their  particular  account,  and  it  can  he  verified;  that 
the  witness  in  the  course  of  his  reconstruction  of  the  ledger 
account  in  question  took  the  daily  proof  sheet,  and  from 
that  and  oilier  records  made  up  his  work  sheet,  and  that 
his  course  of  reconstruction  was  as  follows:  Tie  took  each 
of  the  daily  proof  sheets,  and  on  the  date  that  a  deposit 
was  made  to  Mr:  Pitts’  account,  he  would  enter  it  on  his 
work  sheet  as  a  credit,  and  if  any  checks  were  charged 
against  his  account  on  that  day,  he  would  list  them  as  a 
debit.  He  would  then  have  a  balance,  the  bank’s  office  ac¬ 
count  for  that  day,  on  his  work  sheet,  and  it  would  agree 
with  the  balance  which  was  shown  in  the  work  of  the  bank 
for  the  day;  that  he  checked  every  day’s  deposits  and  with¬ 
drawals  to  agree  with  the  work  of  the  bank  on  that'  day, 

and  that  there  was  a  dailv  check  made  as  well  as  a  monthlv 

•  • 

trial  balance  which  would  be  a  double  check  on  the  work  of 
the  dailv  check,  and  that  he  sought  to  verify  his  work  sheets 
with  the  monthly  sheet  of  the  bank,  and  that  he 
429  further  checked  his  work  sheets  with  the  cash  book 
of  the  bank,  in  order  to  determine  whether  the  de¬ 
posits  were  of  cash  or  of  checks. 

Thereupon  the  following  occurred: 

“Mr.  Burkinshaw:  Do  you  have  a  record  of  any  deposits 
on  that  date  to  the  account  of  G.  Bryan  Pitts?  A.  A  de¬ 
posit  of  $2,500.” 

To  this  manner  of  attempting  to  prove  a  deposit  counsel 
for  the  defendants  objected,  which  objection  the  Court  over¬ 
ruled,  with  an  exception  to  the  defendants,  which  exception 
was  then  and  there  duly  noted  upon  the  minntesof  theConrt. 
To  all  of  the  subsequent  testimony  of  the  witness  concern¬ 
ing  records  of  deposits  an  objection  was  interposed  by  the 
defendants  upon  the  ground  that  that  was  not  the  proper 
way  in  which  to  prove  the  deposits,  which  objection  was 
overruled  by  the  Court,  and  an  exception  was  duly  noted 
by  the  Court  upon  its  minutes.  Thereupon  the  witness  testi¬ 
fied  in  substance  concerning  the  records  of  deposits  as  fol¬ 
lows:  That  on  October  15th,  1927,  there  was  a  deposit  in 
the  Southern  Maryland  Trust  Company  to  the  account  of 
G.  Bryan  Pitts  of  $2,500  in  cash,  on  October  21st,  1927,  a 
deposit  of  $5,000,  on  the  1st  day  of  December,  1927,  a  de¬ 
posit  of  $35,000,  on  the  10th  day  of  December,  1927,  a  de- 
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posit  of  $7,500,  a  deposit  of  $13,354.15  on  i  January  10th, 
1928.  | 

Counsel  for  the  defendants  thereupon  objected  to  any 
testimony  concerning  the  item  of  $13,354.15  Credited  on  the 
10th  day  of  January,  1928,  upon  the  ground! that  there  was 
a  variance  between  that  testimony  and  the  item  of  that  date 
mentioned  in  the  bill  of  particulars  furnished  to  the 

430  defendants  by  order  of  the  Court,  and  upon  the  said 
ground  of  variance  moved  the  Court! to  strike  from 

the  testimony  any  evidence  not  in  exact  accordance  with 
the  bill  of  particulars  furnished  under  the  order  of  the 
Court,  which  motion  to  strike  testimony  concerning  the  rec¬ 
ord  of  the  deposits  as  supporting  Item  No.  10  of  the  bill  of 
particulars  was  at  variance  therewith,  and  which  motion  the 
Court  overruled,  and  an  exception  to  the  overruling  of  the 
said  motion  was  then  and  there  by  the  Court  noted  upon 
its  minutes. 

Thereupon  the  witness  further  testified  {hat  there  was 
a  deposit  of  $7,500  to  the  credit  of  G.  Bryan  Pitts  on  Feb¬ 
ruary  7th,  1928,  of  $12,500  on  February  li'th,  1928;  that 
there  were  none  in  March  of  1928  at  the  Southern  Maryland 
Trust  Company ;  that  there  was  a  deposit  on  tjhe  5th  of  June, 
1928  of  $3,525,  on  the  12th  of  June,  1928  of;  $8,500,  on  the 
15th  of  June  of  $10,000,  on  the  19th  of  June  $3,000,  on  the 
28tli  of  June  $12,000,  on  the  30th  of  June  $5,000,  all  to  the 
credit  of  G.  Bryan  Pitts  in  the  Southern  Maryland  Trust 
Company.  Witness  further  testified  that  the  following  de¬ 
posits  to  the  credit  of  G.  Bryan  Pitts  at  the  Southern  Mary¬ 
land  Trust  Company  were  made:  July  6,  1928  $8,500,  July 
12, 1928,  $2,700,  August  2d,  192S  $3,188.50,  Afigust  3rd  1928 
$12,500.  Thereupon  counsel  for  the  defendants  moved  to 
strike  out  the  testimony  concerning  the  deposit  of  $12,500 
on  the  ground  that  the  bill  of  particulars  showed  that  the 
Government  claimed  an  embezzlement  of  $12,131.00  whereas 
the  testimony  of  the  witness  indicated  that  there  was  a  de¬ 
posit  of  $12,500  upon  that  date,  which  motion  the  Court 
overruled.  An  exception  to  the  overruling  of  that 

431  motion  upon  the  ground  of  the  variance  was  then  and 
there  noted  by  the  Court  upon  its  minutes,  and  the 

Court  permitted  the  exception  to  apply  to  each  of  the  items 
thereafter  mentioned  in  which  there  was  a  discrepancy  be- 
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tween  the  amount  as  furnished  in  the  bill  of  particulars  and 
th  evidence  and  to  each  such  case  gave  to  the  defendants  an 
exception  to  the  overruling  of  the  said  motion,  which  ex¬ 
ception  was  then  and  there  noted  by  the  Court  upon  its 
minutes. 

Witness  further  testified  that  the  following  deposits  were 
made  in  the  Southern  Maryland  Trust  Company  to  the 
credit  of  G.  Bryan  Pitts:  On  August  11th,  1928,  $3,500, 
on  September  15th,  1928,  $25,600,  on  November  26th,  1928, 
$15,000,  on  November  28th,  1928,  $20,000,  on  December  6th, 
1928,  $2,100  on  December  10  1928,  $4,0S0,  on  December  10th, 

1928,  $10,920,  on  December  12th,  192S,  $4,585,  on  December 
17th,  1928,  $28,250,  on  December  20th,  1928,  $25,000,  on  Jan¬ 
uary  2d,  1929,  $10,000,  on  January  16th,  1929,  $10,000,  on 
February  12th,  1929,  $3,500,  on  February  21st,  1929,  $12,- 
500,  on  February  26tli,  1929,  $10,000,  on  March  13th,  1929, 
$7,500,  on  March  21st,  1929,  $10,000,  on  March  30th,  1929, 
$9,000,  on  April  1st,  1929,  $5,000,  on  April  20th,  1929,  $60,- 
000,  June  25th,  1929,  8,494.73,  on  July  19th,  1929,  $47,695,- 
on  July  24th,  1929,  $7,100,  August  3,  1929,  $7,000,  August 
5th,  1929,  $4,300,  August  21st,  1929,  $7,900,  on  August  31st, 

1929,  $5,000,  on  September  20th,  1929,  $30,000. 

Witness  further  testified  that  he  found  the  deposit  slips 
effecting  these  deposits  after  having  searched  for  them 
through  the  file.  Witness  further  testified  that  he 
432  checked  the  withdrawals  against  the  account  as  well, 
and  that  he  had  a  list  of  all  the  withdrawals  and  has 


itemized  all  the1  withdrawals  over  $1,000,  and  grouped  the 
withdrawals  that  would  fall  practically  under  $100,  or  under 
$500,  and  on  every  day  there  was  a  balance  which  agreed 
with  the  working  balance  in  the  bank,  it  checking  to  the 
penny.  Witness  further  testified  that  he  wanted  to  find 
out  to  whom  the  checks  had  been  paid,  and  pursued  the 
following  course:  A  check  had  been  sent  out  by  Mr.  Pitts 
to  the  bank  comes  into  the  bank  and  is  charged  to  his  ac¬ 
count  that  day,  and  these  checks  come  from  various  banks 
throughout  the  country,  mostly  through  the  Federal  Re¬ 
serve  Bank  of  Baltimore,  on  letters  which  are  known  as 
collection  letters  or  remittance  letters,  which  contain  a  list 
of  all  the  checks  which  were  drawn  on  the  account  in  the 
Southern  Maryland  Trust  Company,  and  the  items  in  Mr. 
Pitts’  account  would  appear  in  these  letters.  Witness  then 
went  to  the  Federal  Reserve  Bank  in  Baltimore,  located  the 
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items  upon  their  letters,  and  ascertained  from  what  hanks 
they  had  received  the  checks.  He  thereupon  found  that 
many  of  them  had  come  from  banks  in  NewjYork,  and  some 
from  banks  in  'Washington  and  even  furthejr,  and  he  there¬ 
upon  made  notations  of  the  banks  from  v.'hich  the  checks 
had  been  received,  and  he  thereupon  went  to  the  banks  which 
had  sent  the  checks  to  the  Baltimore  Branch  of  the  Federal 
Reserve. 

I 

Witness  thereupon  identified  many  Federal  Reserve  col¬ 
lection  letters  which  were  utilized  by  him  in  tracing  checks 

w  o 

charged  against  the  account  of  G.  Bryan  Pitts,  and  ranging 
in  exhibit  numbers  for  identification  from  21  to  861.  Wit¬ 
ness  further  testified  that  he  would  trjace  an  item  that 
433  had  been  charged  to  Mr.  Pitts’  accouint  by  ascertain¬ 
ing  from  what  bank  the  Federal  Reseijve  had  received 
the  item,  that  he  would  then  go  to  that  bsjnk  and  inquire 
who  deposited  the  particular  check  on  thqt  day;  that  he 
would  see  the  deposit  ticket,  and  would  thejn  interview  the 
person  to  whose  credit  the  deposit  had  been  made,  thus 
verifying  the  deposit,  and  would  be  advisedi  by  that  person 
of  the  purpose  for  which  the  deposit  was  j  made,  showing 
to  the  witness  his  books,  so  that  they  might  reveal  the  name 
of  the  customer,  and  that  he  interviewed  such  persons  in 
New  York,  Washington,  Atlantic  City,  and  Philadelphia. 


On  cross-examination  the  witness  said  that  some  unim- 

I _ 

portant  records  of  the  Southern  Maryland  Trust  Company 

—  by  a  sewer  overfiowage,  but  that  the  important  records, 

that  is  the  ledger  sheet  journals,  and  so  |f orth,  were  all 

kept  in  a  vault  upstairs,  and  were  not  damaged  by  the 

water;  that  the  deposit  tickets  were  kept  in  boxes  especially 

prepared  about  six  inches  by  about  three!  feet,  in  which 

thev  were  filed  bv  settlement  dates;  that!  the  bank  was 
*  .  1 

small,  employing  only  three  or  four  clerks,  working  in  a 
small  space;  that  the  daily  settlement  shjeets  were  filed 
very  neatly  in  the  vault  of  the  bank  which  was  upstairs. 
Witness  believed  that  the  deposit  tickets  for  the  account 
of  G.  Bryan  Pitts  which  he  located  in  the  Southern  Mary¬ 
land  Trust  Company  were  delivered  to  the  Department 
of  Justice  about  in  the  month  of  June,  anfi  so  far  as  the 
witness  knows  have  been  in  the  vault  in  tjhe  Department 
of  Justice  ever  since.  Witness  further  testified  that  he 
was  advised  that  these  deposit  tickets  which  he  located 
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were  the  bank’s  original  record.  Whereupon  a  pho- 
4.34  tostatie  copy  of  the  work  sheet  of  the  witness  was 
marked  for  identification  as  Government  No.  B-200. 


43 f)  Thereupon,  further  to  maintain  the  issues  joined 

and  in  support  of  the  indictment,  the  Government 
called  as  a  witness  Charles  C.  Malone,  who,  having  been 
first  duly  sworn,  testified  in  substance  as  follows:  That  he 
is  a  special  agent,  Bureau  of  Investigation  of  the  Depart¬ 
ment  of  Justice,  and  has  been  a  special  accountant  in  that 
department  during  the  past  several  years;  that  he  has  been 
employed  as  a  special  accountant  in  the  Department  of 
Justice  since  May,  1925;  that  he  was  a  graduate  of  the 
Benjamin  Franklin  University,  where  he  took  the  Pace 
course  in  accounting  for  three  years,  also  having  one  year 
post  graduate  course  on  finance,  and  is  a  certified  public 
accountant  of  the  District  of  Columbia;  that  during  the 
past  several  months  lie  has  been  engaged  in  the  investiga¬ 
tion  of  the  several  matters  set  out  in  the  bill  of  particulars 
and  the  accounting  work  has  been  done  under  his  immedi¬ 
ate  supervision,  i  Witness  further  testified  that  on  October 
31st.  1929  a  subpoena  was  issued  calling  for  the  master 
cards  of  all  of  the  bonds  and  preferred  stock,  and  that 
these  were  surrendered  to  the  Department  of  Justice,  to 
which  he  has  had  access  for  examination;  that  on  Novem¬ 
ber  19th,  1929,  another  subpoena  issued  to  the  F.  H.  Smith 
Company  was  served  on  Mr.  Trimble,  calling  for  the  min¬ 
utes  of  the  F.  H.  Smith  Company  from  July  8th,  1926  to 
November  14th,  1929,  which  were  surrendered  to  the  wit¬ 
ness  on  November  22d;  that  he  also  called  for  the  records 
and  books  of  the  F.  H.  Smith  Company,  but  that  these  were 
not  delivered  to  him  at  that  time;  lie  also  in  the  subpoena 
called  for  the  proposal  on  the  several  bond  issues  and 
replies,  which  were  surrendered  to  him  on  November  22d; 

that  the  subpoena  further  called  for  the  books  of  the 
436  F.  II.  Smith  Company,  that  is,  the  books  of  account 
relating  to  the  three  collateral  trust  bond  issues,  but 
that  these  were  not  surrendered  to  him;  that  the  subpoena 
called  also  for  the  books  of  account  reflecting  the  assets 
and  liabilities  of  the  F.  H.  Smith  Company,  and  these  were 
not  surrendered  at  that  time.  Witness  further  testified 
that  for  his  examination  he  had  delivered  to  him  the  gen¬ 


eral  ledger  of  the  F.  H.  Smith  Company  for  1929,  the  gen¬ 
eral  ledger  for  1927,  1928,  and  1929,  and  the  subsidiary 
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ledgers  for  the  same  period,  but  that  he  did  not  get  the 
disbursement  .journal  for  1927,  1928  or  1929,  with  the  ex¬ 
ception  of  fifteen  days,  from  the  15th  of  November  to  the 
31st  of  November,  1929,  and  that  the  disbursement  journal 
was  a  book  or  a  record  of  which  the  witness  was  in  need 
to  examine  into  the  financial  affairs  of  the  F.  H.  Smith 
Company,  that  it  was  subpoenaed  several  times. 

Witness  further  testified  that  he  never  received  the  gen¬ 
eral  journal  of  the  F.  H.  Smith  Company,  t>ut  that  he  had 
had  access  to  it  for  one  or  two  days  in  June^  1929,  and  that 
subsequently  a  subpoena  was  served,  but  that  it  was  not 
produced  in  obedience  thereto,  and  that  i  since  he  com¬ 
menced  the  investigation  of  the  particular  matters  set  out 
in  the  bill  of  particulars  he  had  never  received  it.  Witness 
further  testified  that  although  the  loan  accounts  of  the  F. 
H.  Smith  Company  with  the  Rochester  Corporation,  the 
Fifth  Avenue  Corporation,  the  Fairfax,  Incorporated,  of 
Pittsburgh,  the  Hilltop  Manor,  the  Cavalier,  the  Beverly 
Building  Company,  the  Law  and  Finance,  tjhe  Cumberland 
Building  Company,  the  Fairfax  Apartment  Corporation 
of  Buffalo,  the  Pittsburgh  Insurance!  Exchange,  In- 
437  corporated,  the  Wellington  Building  Corporation, 
Forty-third  and  Locust  Street  Building  Company, 
Martinique,  Incorporated,  the  Fairfax,  Incorporated,  A1 
Lado  del  Mar  and  Chatham,  Incorporated,  were  subpoe¬ 
naed,  the  said  loan  accounts  were  not  delivered  to  him, 
and  he  had  no  access  thereto  during  the  examination  of  the 
books  of  the  F.  H.  Smith  Company. 

The  witness  thereupon  proceeded  to  explain  Item  No.  9 
of  the  bill  of  particulars,  basing  his  answers  therefor  upon 
his  examination  of  the  books  and  records  of  the  F.  H.  Smith 
Company  which  were  delivered  to  him,  and  such  other 
records  and  papers  as  had  been  previously  identified  in 
evidence  during  the  course  of  the  trial.  Thereupon  the 
witness  testified  that  he  found  that  in  the  Commercial  Na¬ 
tional  Bank  for  January  5th,  1928,  there  was  a  deposit  to 
the  personal  credit  of  G.  Bryan  Pitts  in  the  pum  of  $20,000, 
and  he  thereupon  produced  a  deposit  ticket  which  had  there¬ 
tofore  been  marked  for  identification  as  Government  C-27, 
the  ledger  sheet  of  the  Commercial  National  Bank  there¬ 
tofore  marked  as  C-7  for  identification,  showing  a  credit 
of  $20,000  for  January  5th,  to  the  credit  of  (jx.  Bryan  Pitts; 
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witness  further  testified  that  a  further  examination  of  the 
records  of  the  Commercial  National  Bank  for  January  5th, 
1928,  revealed  that  as  shown  by  record  theretofore  marked 
as  Government  C-25  for  identification,  a  cashier’s  check 
of  the  said  Commercial  National  Bank  payable  to  the  order 
of  E.  C.  Dowling,  purchased  by  F.  H.  Smith  Company, 
check  No.  38166  theretofore  marked  for  identification  as 
Government  C-23,  in  the  amount  of  $16,500,  and  that  this 
check  was  paid  on  the  same  day,  that  is,  January 

438  5th,  1928.  Witness  testified  that  E.  C.  Dowling  was 
a  former  woman  employee  of  the  F.  H.  Smith  Com¬ 
pany.  Witness  further  testified  that  on  the  same  day  there 
was  issued  a  cashier’s  check  of  the  Commercial  National 
Bank,  payable  to  J.  F.  Farquhar,  which  was  purchased  by 
the  F.  H.  Smith  Company,  in  the  amount  of  $4,500,  check 
No.  38167,  theretofore  marked  for  identification  as  Govern¬ 
ment  C-24,  which  was  also  paid  on  the  same  day,  the 
records  of  the  Commercial  National  Bank  in  both  instances 
indicating  that  the  said  cashier’s  checks  were  purchased 
by  the  F.  IT.  Smith  Company.  Witness  further  testified 
that  both  of  these  cashier’s  checks  bore  the  indorsement 
of  the  payee  and  the  bank  stamp  of  the  paying  teller,  indi¬ 
cating  that  the  same  were  paid  on  the  date  of  January  5th, 
1928.  Witness  further  testified  that  the  records  of  the 
Commercial  National  Bank  for  January  5th  indicated  that 
there  was  a  debit  to  the  account  of  the  F.  H.  Smith  Com¬ 
pany  in  that  bank  on  that  date  in  those  amounts.  Witness 
further  testified  that  on  January  5th,  1928,  there  is  a  debit 
to  the  account  of  the  F.  II.  Smith  Company  for  $16,500,  the 
remittance  teller’s  settlement  sheet  for  that  bank  disclos¬ 
ing-  that  individhal  ledger  No.  6,  in  which  the  Smith  Com¬ 
pany's  account  was  contained,  was  charged  $16,500  on  that 
date,  which  charge  also  appears  on  the  ledger  account  of 
the  bank,  showing  that  the  cashier’s  check  for  $16,500  was 
paid  by  a  F.  II.  Smith  Company  check,  and  further  that 
the  records  of  the  bank  showed  that  the  $4,500  item  there¬ 
tofore  mentioned  was  paid  for  by  an  item  designated  as 
“Foreign  held’1’  which  means  that  the  Commercial  bank 
had  a  check  on  a  foreign  bank,  that  is,  some  bank  outsido 

of  the  city  of  Washington;  that  an  examination  of 

439  the  outgoing  letters  of  the  Commercial  National 
Bank  for  that  day,  Exhibit  No.  C-22,  indicates  that 
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there  was  sent  by  the  Commercial  National  Bank  to  the 
Federal  Reserve  Bank  of  Baltimore  for  collection  an  item 
$4,500,  drawn  on  Bank  No.  65-31,  which  y-as  the  Central 
Trust  Company  of  Maryland  at  Frederick!  Maryland,  the 
letter  further  showing  that  the  owner  of  t{ie  said  foreign 
check  was  No.  606,  referring  to  account  No.  606,  and  the 
notation  “remittance”  further  indicated  {hat  it  was  re¬ 
ceived  for  a  remittance  for  a  cashier’s  cheqk,  and  is  desig¬ 
nated  on  the  remittance  teller’s  settlement j sheet  as  a  for- 
eign-held  item ;  and  account  No.  606  is  the  account  of  the 
F.  H.  Smith  Company  in  the  Commercial  iNational  Bank. 
Witness  further  testified  that  when  the  Baltimore  Federal 
Reserve  Bank  received  the  remittance  letter;  from  the  Com¬ 
mercial  National  Bank  the  check  was  sent  through  for  col¬ 
lection  from  the  Central  Trust  Company  of,  Maryland,  and 
Exhibit  No.  B-112  is  the  collection  letter  tcj  which  the  wit¬ 
ness  referred,  and  indicated  one  item  for|  $4,500  sent  to 
the  Central  Trust  Company  for  collection:  Witness  fur 
ther  testified  that  an  examination  of  the|  record  of  the 
Central  Trust  Company  of  Frederick  showed  that  on  Jan¬ 
uary  7tli,  1929,  by  Exhibit  B-108,  a  charge :  of  $4,500  upon 
the  books  of  that  bank  against  the  account  of  the  F.  H. 
Smith  Company  was  entered. 

Thereupon  the  Government  offered  in  evidence  records 
previously  identified  as  Nos.  B-108,  B-112,  0-22,  C-20,  C-24, 
C-23,  C-25,  C-27,  C-7  and  C-48;  and  thereupon  counsel  for 
the  defendant  duly  objected  to  the  admission  in  evi- 
440  deuce  of  the  said  records,  upon  the  grjound  that  there 
was  no  basis  laid  for  their  receipt  in  evidence,  that 
thev  violate  the  best  evidence  rule,  that  thevj  are  hearsay  as 
against  the  defendants,  and  are  not  competent  as  against 
anv  of  them,  and  that  thev  have  not  been !  sufficientlv  au- 
thentieated  to  permit  of  their  receipt  in  Evidence,  which 
objection  was  then  and  there  overruled  by  tlie  Court  and  an 
exception  to  the  overruling  of  the  said  objection  was  then 
and  there  by  the  Court  duly  noted  upon  its  minutes,  and 
the  exhibits  were  thereupon  received  in  evidence  over  the 
objection  and  exception  of  the  defendants,  j 

Witness  thereupon  proceeded  to  explain  Ttem  17  of  the 
bill  of  particulars  as  follows:  That  an  examination  o?  the 
records  of  the  Southern  Maryland  Trust;  Company  for 
February  3rd,  1928,  indicated  a  deposit  in  that  institution 
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to  the  credit  of  G.  Bryan  Pitts  in  the  sum  of  $12,763,  as 
shown  hy  deposit  ticket  in  the  Southern  Maryland  Trust 
Company  theretofore  marked  as  Government,  for  identifi¬ 
cation  C-81,  as  well  as  the  account  of  G.  Bryan  Pitts  previ¬ 
ously  admitted  in  evidence  as  Government  C-200. 

* 

Thereupon  counsel  for  the  defendants  objected  to  any 
testimony  concerning  the  Southern  Maryland  Trust  Com¬ 
pany  records,  upon  the  grounds  that  they  have  not  been 
proven  by  any  oho  to  be  original  records  of  the  bank,  that 
they  were  produced  by  the  present  secretary  of  the  institu¬ 
tion,  Mr.  MacCullen,  that  a  receiver  had  been  appointed 
and  had  been  in  charge  of  the  bank,  that  some  of  the  rec¬ 
ords  were  found  in  the  basement,  and  some  upstairs,  being 

more  or  less  in  a  confused  state  at  the  time  thev  were 

%/ 

found,  that  there  was  no  showing  that  any  of  the 
441  records  were  original,  that  they  were  correct,  that 
they  were  made  in  the  regular  course  of  business, 
or  that  they  were  records  pertaining  to  the  date  which  they 
purported  to  bear,  that  they  had  not  been  sufficiently  au¬ 
thenticated  or  identified  bv  anvone  to  be  admitted  in  evi- 

•/  * 

deuce,  and  upon  the  further  ground  of  the  alleged  illegal 
search  and  seizure,  and  the  Court  thereupon  overruled  the 
objection,  and  to  said  ruling  granted  the  defendants  ex¬ 
ception.  which  was  then  and  there  noted  upon  the  minutes 
of  the  <  'ourt,  and  accordingly  deposit  ticket  of  the  Southern 
Maryland  Trust  Company  theretofore  marked  as  Exhibit 
B-21  for  identification  was  admitted  in  evidence,  and  the 
account  of  G.  Bryan  Pitts  theretofore  marked  for  identi¬ 
fication  as  B-200  was  admitted  in  evidence,  all  over  the 
objection  and  exception  of  the  defendants. 

Thereupon  the  Court  considered  that  the  objection  should 
be  considered  as  applicable  to  each  piece  of  evidence  of 
Ihe  Southern  Maryland  Trust  Company  records  without 
the  necessity  of  renewing  it  at  the  time  of  each  offer  to 
admit  the  same  in  evidence,  to  which  ruling  of  the  Court 
an  exception  was  noted,  which  exception  was  recorded  in 
the  minutes  of  the  Court.  Witness  thereupon  testified  that 
the  disbursement  journal  covering  the  month  of  Febru¬ 
ary.  192S,  had  been  several  times  subpoenaed  but  never 
produced. 

Witness  thereupon  proceeded  to  explain  Item  No.  17 
of  the  bill  of  particulars  as  follows:  That  he  found  from 
an  inspection  of  the  records  of  the  Commercial  National 
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Bank  for  January  30th,  1928,  that  the  paying  teller’s  jour¬ 
nal  sheet  marked  theretofore  for  identification  as 

442  C-45  disclosed  that  an  item  of  $4,639.56  had  been 
cashed  over  the  counter  at  that  bank,  and  the  pay¬ 
ing  teller’s  sheet  of  that  institution,  theretofore  marked  for 
identification  as  Government  C-45,  showed  this  item 
charged  to  ledger  No.  6,  which  contains  tljie  F.  H.  Smith 
Company  account ;  that  by  reference  to  thg  check  journal 
for  that  day,  known  as  the  bookkeeper’s  journal,  thereto¬ 
fore  marked  for  identification  as  Government  C-46,  he 
found  but  one  item  in  ledger  No.  6  in  theiamount  of  $4,- 
639.56;  that  the  account  of  the  F.  H.  Smith  Company  in 
the  Commercial  National  Bank  on  January  30th,  1928, 
theretofore  marked  for  identification  as  Government  B-44, 
shows  that  this  item  of  $4,639.56  was  charged  against  the 
F.  JI.  Smith  Company  account  in  that  bank  on  that  date. 

Witness  further  testified  that  on  January  31st,  1928,  the 
paying  teller’s  journal  sheet  of  the  Commercial  National 
Bank,  which  lists  all  checks  cashed  over  the | counter,  shows 
that  there  were  cashed  and  charged  to  ledge;r  No.  6  a  check 
in  the  amount  of  $5,918.15,  which  had  bejen  theretofore 
marked  for  identification  as  Government  N;o.  51,  and  that 
there  was  only  one  check  in  that  amount  in  the  check  journal 
for  that  date. 

Witness  further  testified  that  at  the  Merchants  Bank  and 
Trust  Company  on  February  3rd,  1928,  there  was  an  item 
which  came  over  the  counter  in  the  amount  of  $3,250 
charged  to  ledger  No.  5  in  that  bank;  that  the  F.  H.  Smith 
Company  account  at  the  Merchants  Bank  and  Trust  Com¬ 
pany,  theretofore  marked  for  identification  hs  Government 
C-43,  indicates  that  there  was  a  check  in  that!  same  amount, 
$3,250,  charged  to  the  F.  H.  Smith  Company  account 

443  February  3rd,  1928,  but  the  witness  could  not  state 

positively  that  the  check  was  cashed  there.  Witness 
further  testified  that  in  order  to  positively;  tell  what  had 
actually  happened  in  connection  with  that 'item,  and  the 
actual  disposition  of  the  sum  of  money  realised  therefrom, 
it  would  have  been  necessary  to  have  the  cash  disbursement 
journal  of  the  F.  H.  Smith  Company  for  February,  1928, 
which  he  did  not  have;  that  this  item  might  have  appeared 
in  any  one  of  numerous  accounts  in  the  books  which  were 
at  his  disposal,  but  not  knowing  which  one  to  look  into 
it  would  have  been  impossible  to  say  whether!  it  was  broken 
up  into  other  accounts  or  not,  but  that  if  hie  had  had  the 

i 

i 

i 


298 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


disbursement  journal  he  could  have  traced  it  right  to  the 
very  account  quite  easily. 

Witness  further  testified  that  the  total  of  the  three 
checks  which  he  had  just  indicated  amounted  to  $13,807.71, 
the  last  of  them  passing  through  the  bank  February  3rd, 
1928;  that  the  deposit  ticket  of  Mr.  Pitts  at  the  Southern 
Maryland  Trust  Company,  also  dated  February  3rd,  192S, 
shows  $11,512,  cash,  which  was  credited  to  Mr.  Pitts’  ac¬ 
count  at  the  Southern  Maryland  Trust  Company  Febru¬ 
ary  4th,  1928. 

Thereupon  the  Government  offered  in  evidence  the 
records  theretofore  marked  for  identification  as  B-43,  being 
a  packet  of  individual  ledger  sheets  comprising  16  pages  of 
individual  ledger  sheets  of  the  F.  II.  Smith  Company  with 
the  Merchants  Bank  and  Trust  Company,  B-91,  deposit 
tickets,  B-5S,  B-52,  B-51,  B-44,  B-46,  B-45,  to  which  the 

counsel  for  the  defendants  interposed  an  objection  on  the 
ground  theretofore  stated,  which  objection  was  overruled 
by  the  Court,  and  the  Court  then  and  there  noted 
444  an  exception  to  the  overruling  of  the  objection  upon 
the  minutes  of  the  court,  and  records  were  admitted 
in  evidence  over  the  objection  and  exception  of  the  de¬ 
fendants. 

Thereupon  the  witness  explained  the  transactions  in¬ 
volved  in  Item  No.  27-A  of  the  bill  of  particulars  as  fol¬ 
lows:  That  upon  an  examination  of  the  books  and  records 
of  the  Commercial  National  Bank  for  August  21st,  1928, 
there  was  charged  to  the  F.  II.  Smith  Company  account 
at  the  Commercial  National  Bank  by  Exhibit  marked  for 
identification  as  C-99,  the  ledger  account  of  the  F.  H.  Smith 
Company  with  the  Commercial  National  Bank,  an  item 
was  charged  to  the  Smith  Company  account  of  $12,500  at 
that  bank;  that  reference  to  the  paying  teller’s  journal 
sheet  indicated  that  the  check  was  not  cashed  at  the  Com¬ 
mercial  National  Bank,  but  that  it  came  in  through  the 
clearings:  that  check  journals  theretofore  marked  for 
identification  as  B-100  shows  the  check  coming  in  for  charge 
against  an  account  in  ledger  No.  6  of  the  Commercial  Na¬ 
tional  Bank;  that  on  the  date  previously  the  records  of 
the  Commercial  National  Bank  indicated  that  C.  Elbert 
Anadale  special  account  at  that  bank  had  been  credited 
with  $12,500  in  currency;  that  this  deposit  ticket  for  Ana- 
dale’s  special  account  had  been  theretofore  marked  as  No. 
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B-55  for  identification;  that  the  ledger  account  for  Ana- 
dale’s  special  account  at  the  Merchants  Bank  and  Trust 
Company  theretofore  marked  for  identification  as  B-161 
for  August  20th  shows  that  there  was  credited  to  his  ac¬ 
count  $12,000;  that  on  August  22nd  the  same  account 

shows  a  charge  of  $12,500  by  reason  of  a  chbck  drawn  by 
Mr.  Anadale,  which  check  was  thereupon  marked  as 

445  C-362  for  identification,  which  was  thereupon  offered 
and  admitted  in  evidence,  the  witness  testifying  that 

he  received  the  check  from  the  Merchants  Bank  &  Trust 
Company  under  a  subpoena  duces  tecum,  if  having  re¬ 
mained  in  the  custody  of  the  bank  and  not  haviing  been  with¬ 
drawn  by  Mr.  Anadale;  that  the  check,  Exhibit  C-362,  was 
dated  August  20th,  1928,  and  payable  to  the!  Rolls  Royce 
Company  of  America  Incorporated  in  the  sum  of  $12,5000, 

signed  C.  Albert  Anadale,  special,  endorsed,  “For  deposit 
only,  Rolls  Royce  of  America,”  and  contained  thereupon 
bank  endorsements  including  the  Philadelphia  National 
Bank  endorsement  of  August  21st  and  the  Riggs  National 

Bank  endorsement  of  August  22nd,  the  datej  of  the  check 
preceding  the  date  of  the  charge  to  the  F.  Hi  Smith  Com¬ 
pany  account  in  the  same  amount  of  $12,500  Ipy  one  day. 

The  Government  thereupon  offered  in  evidence  the 
record  previously  identified  as  Nos.  161-B, IB-55,  C-100, 
C-99,  which  counsel  for  the  defendant  then  and  there  ob¬ 
jected  to  upon  the  grounds  theretofore  stated,  which  ob¬ 
jection  was  overruled  by  the  Court,  to  the  Overruling  of 
which  objection  the  Court  noted  upon  its  minutes  then  and 
there  an  exception,  and  the  said  exhibits  weijc  received  in 
evidence  over  the  objection  and  exception  of  the  defendant. 

Thereupon  the  witness  proceeded  to  cxplaih  item  No.  30 
of  the  bill  of  particulars  as  follows:  That  the  ledger  ac¬ 
count  of  the  F.  II.  Smith  Company  in  thej  Commercial 
National  Bank  theretofore  marked  for  identification  as 
Government  Exhibit  C-lll  on  May  19,  19|8,  had  been 
charged  with  the  check  in  the  amount  <pf  $26,850.23; 

446  that  further  investigation  of  the  records  of  the  Com¬ 
mercial  National  Bank  disclosed  thht  the  same 

amount  has  been  transmitted  by  telegraph  to  the  Central 
Farmers  Trust  Company  of  West  Palm  Bbach,  Florida, 
with  instructions  that  they  pay  that  amount!  to  Henry  C. 
Clark,  Attorney,  of  Washington,  D.  C. :  that  the  memo¬ 
randum  of  instructions  theretofore  marked  tor  identifiea- 
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lion  as  0-112  was  dated  May  18,  1928,  the  date  preceding 
the  charge  against  the  F.  H.  Smith  Company  account ; 
that  a  further  examination  of  the  records  of  the  Com¬ 
mercial  National  Rank  indicated  a  copy  of  an  original 
letter  dated  May  19th,  addressed  to  the  Federal  Reserve 
Bank  of  Richmond,  Virginia,  attention  of  Mr.  Crawford, 
to  the  effect  that  Commercial  National  Bank  authorized 
the  Federal  Reserve  Bank  to  deposit  with  the  Florida 
National  Bank  of  Jacksonville,  Florida,  $26,851.23  for  the 
account  of  thei  Central  Farmers  Trust  Company  of  West 
Palm  Beach,  Florida,  with  the  request  that  the  Florida 
National  Bank  wire  advice  of  the  credit  to  the  Central 
Farmers  Trust  Company  immediately,  as  well  as  a  debit 
advice  received  bv  the  Commercial  National  Bank  from 
the  Federal  Reserve  Bank  of  Richmond,  covering  cost  of 
long  distance  telephone  conversations  in  relations  to  this 
item. 


Witness  then  proceeded  to  explain  item  No.  34  of  the 
bill  of  particulars  as  follows:  that  from  the  tiles  of  the 
F.  H.  Smith  Company  the  witness  secured  canceled  check 
of  that  company  No.  48753,  dated  June  15,  1928,  which  was 
then  marked  for  identification  as  C-363,  payable  to  the 
order  of  the  Mutual  Life  Insurance  Company  of  New  York 
in  the  amount  of  $6,355.25,  bearing  the  endorsement, 
447  “Pay  to  the  order  of  Riggs  National  Bank,  Wash¬ 
ington,  D.  C.,  Mutual  Life  Insurance  Company  of 
New  York.  Bj  Morgan,  Jr.,  Manager,”  which  check  was 
deposited  by  the  Mutual  Life  Insurance  Company  of  New 
York  at  the  Riggs  National  Bank  as  disclosed  by  deposit 
ticket  of  the  Mutual  Life  Insurance  Company  of  New  York 
theretofore  marked  as  B-34  on  June  16th,  upon  which 
deposit  ticket  this  particular  check  is  listed:  that  not  hav¬ 
ing  been  furnished  with  the  disbursement  journal  of  the 
F.  H.  Smith  Company  for  that  date  the  witness  was  unable 
to  state  the  purpose  for  which  the  said  check  had  been 
issued  and  that  from  the  examination  of  such  books  and 
records  as  had  come  into  his  possession  he  was  unable 
to  discover  the  purpose  for  the  issuance  of  the  said  check; 
that  an  examination  of  the  ledger  account  of  the  Mutual 
Life  Inurance  Company  of  New  York  with  the  Riggs  Na¬ 
tional  Bank  theretofore  marked  for  identification  as  B-19 
indicated  that  the  total  amount  of  that  deposited  and  cred¬ 
ited  to  the  account  of  the  Mutual  Life  Insurance  Company 
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of  New  York  on  June  16th,  1928,  in  the  Riggs  National 
Bank;  that  a  further  examination  of  the  records  of  the 
Commercial  National  Bank  disclosed  bv  the  ledger  sheet 
of  the  F.  If.  Smith  Company  at  the  Commercial  National 
Bank  under  date  of  June  18,  1928,  a  debit  of  $6,355.25. 
Thereupon  the  Government  offered  in  evidence  records 
previously  identified  as  C-123,  B-104,  and  B-19,  to  which 
the  counsel  for  the  defendants  then  and  there  duly  excepted 
upon  the  grounds  theretofore  stated,  which  objection  was 
overruled  by  the  Court  and  an  exception  thereto  was  then 
and  there  noted  by  the  Court  upon  its  minutes. 

44S  Thereupon  the  witness  explained  Item  40  of  the 
bill  of  particulars  as  follows;  that  an  investigation 
of  the  records  of  the  Southern  Maryland  Tnjist  Company 
for  July  12th,  1928,  disclosed  a  deposit  to  tihe  credit  of 
G.  Bryan  Pitts  dated  July  12,  1928,  theretofore  marked 
for  identification  as  C-91,  totaling  $3,993.38;  that  one  item 
of  this  deposit  is  noted  as  a  Commercial  National  Bank 
check  in  the  amount  of  $2,700;  that  the  same  amount  is 
credited  to  the  account  of  G.  Bryan  Pitts  as  sliown  by  both 
the  daily  proof  sheet  and  the  reconstructed  ledger  account ; 
that  further  examination  of  the  records  of  the  Southern 
Maryland  Trust  Company  disclosed  an  outgoing  cash  col¬ 
lection  letter  directed  to  the  Commercial  National  Bank, 
listing  among  other  items,  an  item  in  the  amoijnt  of  $7,200, 
the  drawer  of  which  was  the  F.  II.  Smith  Cbmpany,  the 
payer  of  which  was  the  Commercial  National  Bjank,  and  the 
endorser  of  which  was  G.  Bryan  Pitts,  which  jwas  marked 
for  identification  as  C-140;  that  on  the  following  day,  that 
is,  July  13,  192S,  there  appeared  upon  the  account  of  the 
F.  II.  Smith  Company  at  the  Commercial  National  Bank, 
theretofore  marked  for  identification  as  C-14li,  a  check  in 
the  amount  of  $2,700. 

Thereupon  the  Government  offered  in  evidence  record 
theretofore  marked  for  identification  C-14T,  B-91,  and 
C-140,  to  the  offer  of  which  in  evidence  the  defendants  then 
and  there  duly  objected  upon  the  ground  theretofore  noted, 
which  objection  the  Court  overruled,  and  exception  to  the 
overruling  of  the  same  was  thereupon  noted  by  the  Court 
upon  its  minutes. 

Thereupon  the  witness  proceeded  to  Explain  item 
449  No.  44  of  the  bill  of  particulars  as  follows:  That 
an  examination  of  the  records  of  the  j  Commercial 
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National  Bank  of  July  30,  1928,  showed  by  the  paying 
teller's  journal  sheet  for  that  date  listing  checks  over  the 
counter  an  item  of  $9,500;  that  the  bookkeeper’s  journal 
sheet  theretofore  marked  for  ident.  as  (’-147  for  the  bank 
indicated  that  on  that  date  an  item  of  $9,500  was  charged 
to  one  of  the  accounts  in  ledger  Xo.  6,  being  the  ledger 
containing  the  names  from  the  letter  S  to  the  letter  Z, 
page  1474  of  the  record,  theretofore  marked  for  identi¬ 
fication  as  C-148;  that  the  paying  teller’s  journal  sheet  of 
the  Commercial  National  Bank  included  among  the  clearing 
house  items  listed  there  $146,230.50;  that  the  items  listed 
as  clearing  house  items  mean  that  the  bank  is  sending  the 
items  therein  included  for  collection  through  local  banks 
to  another  bank  within  the  city  through  the  clearing  house; 
that  the  account  of  the  F.  H.  Smith  Company  at  the  Mer¬ 
chants  Bank  &.  Trust  Company  theretofore  marked  for 
identitication  as  Exhibit  B-43  indicated  a  charge  to  the 
F.  H.  Smith  Company  account  at  that  bank  July  31,  1928, 
in  the  sum  of  $6,230.50,  which  was  the  same  amount  which 
the  witness  indicated  was  posted  on  the  Commercial  Na¬ 
tional  Bank’s  clearing  house  clearing  on  the  paying  teller’s 
journal  sheet  of  that  day;  that  a  further  examination  of 
the  records  of  the  Commercial  National  Bank  disclosed  a 
letter  theretofore  marked  for  identification  as  C-149,  ad¬ 
dressed  to  that  bank,  dated  July  28,  1928,  and  signed  by 
A1  Lado  del  Mar  Incorporated  by  A.  Manning  Shaw,  Sec¬ 
retary,  instructing  the  Commercial  National  Bank  to  wire 
to  the  First  National  Bank  of  Palm  Beach,  Florida,  the 
sum  of  $15,730.50,  to  be  placed  to  the  credit  of  the 
450  account  of  Roderick  C.  McNeil,  Incorporated,  which 
amount  was  given  to  the  said  bank  in  cash  with  the 
said  letter;  that  the  total  of  the  two  checks  concerning 
which  the  witness  previously  testified  was  $15,730.50;  that 
further  examination  of  the  records  of  the  Commercial 
National  Bank  disclosed  a  telegram  in  code  theretofore 
marked  for  identification  as  C-150,  addressed  to  the  Fed¬ 
eral  Reserve  Bank  of  Richmond,  relative  to  the  transfer 
of  this  sum  of  $15,730.50 ;  that  the  records  of  the  said  bank 
further  disclose  advice  from  the  Federal  Reserve  Bank  of 
Richmond  to  the  Commercial  National  Bank  of  Washing- 
ton  theretofore  marked  for  identification  as  C-151,  rela¬ 
tive  to  the  shme  telegraphic  transfer  of  $15,730.50;  that 
further  records  of  the  Commercial  National  Bank  as  shown 
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by  record  theretofore  marked  for  identification  as  C-152  a 
credit  in  the  Federal  Reserve  Bank  of  Richmond  to  the 
account  of  the  Commercial  National  Bank  ip  the  sum  of 
$15,730.50  on  July  28;  that  the  record  theretofore  marked 
for  identification  as  C-153  is  an  original  confirmation  tele¬ 
gram  from  the  First  National  Bank  of  Florida  relative  to 
the  receipt  of  the  said  $15,730.50.  ; 

Thereupon  the  Government  offered  in  evidence  record 
previously  marked  for  identification  as  C-151,!  C-152,  C-153, 
C-120,  C-149,  C-43,  C-365,  C-147,  C-146,  and  C}l48,  to  which 
the  defendant  then  and  there  duly  objected  upon  the  ground 
theretofore  stated,  which  objection  was  by  the  Court  over¬ 
ruled  and  an  exception  to  the  overruling  of  the  same  was 
then  and  there  noted  upon  the  minutes  of  the  Court. 

Thereupon  the  witness  proceeded  to!  explain  item 
451  No.  50  of  the  bill  of  particulars  as  follows:  That 
among  the  records  of  the  Commercial  National  Bank 
is  cashier’s  check  No.  41,256,  theretofore  marked  for  identi¬ 
fication  as  Government  C-180,  dated  August  23,  1928,  pay¬ 
able  to  the  Suburban  Title  &  Investment  Corporation  in 
the  amount  of  $38,087.16,  endorsed  Suburban  Title  &  In¬ 
vestment  Corporation  by  H.  K.  Winfield,  treasurer;  that 
the  cashier’s  check  register  of  the  Commerpial  National 

Bank  theretofore  marked  for  identification  as  C-178  dis- 

! 

closes  that  on  August  23rd  there  was  purchajsed  from  the 
Commercial  National  Bank  a  cashier’s  check  payable  to  the 
order  of  the  Suburban  Title  &  Investment  Company  and 
under  the  heading  “by  whom  purchased”  appears  the  en¬ 
try  the  F.  H.  Smith  Company,  check  No.  41256  in  the 
amount  of  $38,087.16;  that  the  remittance  teller’s  settle 
ment  sheet  of  the  Commercial  National  Bank  theretofore 
marked  for  identification  as  C-179  shows  that  there  was  a 
charge  in  payment  for  a  counterdraft  of  that!  date  against 
individual  ledger  No.  6,  which  included  the  F.  H.  Smith 
Company  account  in  the  amount  of  $22,151.65;  that  by 
record  theretofore  marked  for  identification  as  Exhibit 
C-172  of  the  records  of  the  Commercial  National  Bank  ap¬ 
pears  a  charge  against  the  F.  H.  Smith  Company  account 
in  the  sum  of  $9,800;  that  reference  to  the  paying  teller’s 
journal  sheet  for  that  day  theretofore  marked  for  identifica¬ 
tion  as  C-174  indicates  that  a  check  in  the  amount  of  $9,800 
was  charged  to  an  account  in  ledger  No.  6  in  which  the  ae- 
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count  of  the  F.  H.  Smith  Company  was  contained  in  that 
bank;  that  further  examination  of  the  records  of  the  Com¬ 
mercial  National  Bank  indicated  that  the  bookkeep- 

452  er’s  journal  sheet,  called  check  journal,  for  August 
16,  covering  all  of  the  accounts  in  ledger  No.  6,  in¬ 
clude  only  one  item  in  the  amount  of  $9,800,  which  is  the 
amount  of  the  charge  to  the  F.  II.  Smith  Company  ledger 
upon  that  date  as  shown  by  Exhibit  record  theretofore 
marked  for  identifications  C-176;  that  bv  record  thereto- 
fore  marked  for  identification  as  C-3G4,  which  is  the  pay¬ 
ing  teller’s  journal  sheet  of  the  Commercial  National  Bank 
August  17,  1928,  there  was  a  charge  over  the  counter  at 
the  said  bank  of  a  check  in  the  amount  of  $9,600  charged 
against  ledger  No.  6;  that  by  record  theretofore  marked  for 
identification  hs  Exhibit  C-165,  the  bookkeeper’s  journal 
sheet  of  the  Commercial  National  Bank  listing  all  the 
charges  against  the  various  accounts  in  ledger  No.  6  of 
that  institution,  contains  only  one  charge  in  the  amount 
of  $9,600  for  that  day,  and  the  ledger  sheets  of  the  F.  Ii. 
Smith  Company  were  contained  in  that  ledger  number; 
that  by  record  theretofore  marked  for  identification  as 
C-99,  the  ledger  sheet  of  the  F.  H.  Smith  Company  with 
the  Commercial  National  Bank,  it  shows  a  charge  of  $9,600 
on  August  17,  1928,  which  was  the  exact  amount  of  the 
check  charged  over  the  counter  on  the  same  day.  Witness 
testified  then  that  from  the  record  of  the  checks  cashed  in 
that  institution  on  that  date  this  was  the  only  check  cashed 
in  the  sum  of  $9,600,  which  was  charged  to  this  ledger  ac¬ 
count.  Witness  further  testified  that  the  paying  teller’s 
journal  sheet  of  the  Commercial  National  Bank  under  date 
of  August  23,  1928,  theretofore  marked  for  identification 
as  C-175,  indicates  a  check  cashed  over  the  counter  and 

charged  against  ledger  No.  6  in  the  amount  $3,150; 

453  that  the  check  journal  No.  6,  listing  all  of  the  checks 
charged  to  all  of  the  accounts  in  that  ledger,  list-  but 

one  item  in  the  amount  of  $3,150;  that  the  account  of  the 
F.  H.  Smith  Company  with  the  Commercial  National  Bank 
for  that  date;  theretofore  marked  for  identification  as 
C-173,  that  is  for  August  23rd,  lists  a  charge  of  $3,150; 
that  the  total  of  these  items  is  $22,550,  the  last  one  being 
dated  August  23rd,  1928;  that  the  cashier’s  check  therefore 
by  the  witness  referred  to  was  in  the  amount  of  $38,987.16; 
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that  the  remittance  teller’s  settlement  sheet  also  previously 
referred  to  by  the  witness  shows  that  this  iteln  was  paid  by 
a  charge  against  ledger  No.  6  of  $22,151.65,1  which  charge 
is  listed  on  the  record  identified  as  Exhibit  CdL73.  Witness 
further  testified  that  in  order  to  ascertain  tile  purpose  for 
the  charging  of  these  various  items  of  $9,800,!  $9,600,  $3,150, 
and  $22,151.65,  it  would  be  necessary  to  have  the  disburse¬ 
ment  .journal  of  the  F.  H.  Smith  Company  for  these  dates, 
which  witness  had  never  received  for  the  month  of  August, 
1928. 

Thereupon  the  Government  offered  in  eyidence  record 
previously  marked  for  identification  as  Exhibit  C-180, 
C-173,  C-177,  C-175,  C-165,  C-99,  C-164,  C-172,  C-176,  C-174, 
and  C-178,  to  the  admission  in  evidence  of  jwhich  the  de¬ 
fendants  duly  objected  upon  the  grounds  theretofore  noted, 
which  objection  was  overruled  by  the  Court]  to  which  rul¬ 
ing  the  defendant  then  and  there  duly  exceptied,  and  excep¬ 
tion  was  noted  then  and  there  upon  the  njiinutes  of  the 
Court. 

Thereupon  the  witness  proceeded  t$»  explain  item 
454  No.  56  of  the  bill  of  particulars  as  follows:  That 
there  was  delivered  to  the  witness  cancelled  check  of 
the  F.  H.  Smith  Company  theretofore  marked  for  identifi¬ 
cation  as  Exhibit  C-191,  and  being  check  No.  54S01  of  the 
F.  H.  Smith  Company  dated  September  19,  j  1928.  payable 
to  the  order  of  Al  Lado  del  Mar,  Incorporated,  in  the 
amount  of  $6,179.19,  signed  by  L.  E.  Thomas, |  cashier  of  the 
F.  H.  Smith  Company,  bearing  endorsement  “Pay  to  Ed¬ 
ward  N.  Parker  &  Company,  Al  Lado,  del  Mar,  Incorpo¬ 
rated,  by  C.  Elbert  Anadale,  Vice-presidekt, ”  and  also 
“For  deposit  to  the  credit  of  Edward  N.  Parker  &  Com¬ 
pany,  Incorporated”;  that  the  deposit  ticket  of  Edward  N. 
Parker  &  Company  dated  September  20th  lijsts  a  check  as 
follows:  F.  H.  Smith  Company,  Commercial  jNational  Bank 
$3,179.19,  as  having  been  deposited  in  the  Washington  Sav¬ 
ings  Bank  of  Washington,  D.  C.,  to  the  credit;  of  Edward  N. 
Parker  &  Company,  which  deposit  ticket  had  been  thereto¬ 
fore  marked  for  identification  as  C-3;  that  by  check  journal 
No.  6  of  the  Commercial  National  Bank,  theretofore 
marked  for  identification  as  C-206,  the  record  of  that  bank 
shows  that  a  check  came  through  that  bank  in  the  amount 
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of  $3,179.19:  that  record  theretofore  marked  for  identifica¬ 
tion  as  0-205  of  the  Commercial  Bank  records,  under  date 
of  September  21  st  shows  a  charge  to  the  F.  Id.  Smith  Com¬ 
pany  account  in  the  amount  of  $3,179.19,  as  of  September 
21,  1928;  that  the  witness  was  unable  to  ascertain  the  pur¬ 
pose  for  which  the  F.  II.  Smith  Company  check  was  drawn 
because  of  the  absence  of  the  disbursement  records  of  the 
company,  which  were  never  delivered  to  him. 

Thereupon  the  Government  offered  in  evidence 

455  records  previously  identified  as  C-205.  C-206,  B-3  and 
B-191,  which  the  defendant  objected  to  upon  the 

.around  theretofore  noted,  which  objection  was  then  and 
there  overruled  by  the  Court  and  an  exception  to  the  over¬ 
ruling'  of  the  same  was  then  and  there  noted  by  the  Court 
upon  its  minutes. 

The  witness  thereupon  proceeded  to  explain  Item  No.  57 
of  the  bill  of  particulars  as  follows:  That  by  a  record  there¬ 
tofore  marked  for  identification  as  Exhibit  C-207.  the 
record  of  the  F.  H.  Smith  Company  account  with  the  Com¬ 
mercial  National  Bank,  there  were  two  debits  on  Septem¬ 
ber  26th,  1928,  in  the  amounts  of  $9,850,  and  $4.909.77 ;  both 
of  which  items  were  paid  by  the  Commercial  National  Bank 
as  evidenced  by  the  ledger  account  of  the  Smith  Company 
with  that  bank  and  charged  to  the  account  of  the  Smith 
Company,  totaling  $10,759.77:  that  on  the  day  preceding, 
to-wit,  September  25th,  there  had  been  written  to  the  Com¬ 
mercial  National  Bank  a  letter  from  the  F.  H.  Smith  Com¬ 
pany  attention  Mr.  M.  F.  Showalter,  signed  A1  Lado  del 
Mar.  Incorporated,  directing  the  Commercial  National 
Bank  to  credit  $10,759.77  to  the  First  National  Bank 
in  Palm  Beach,  Florida,  to  lie  credited  to  the  account 
of  Roderick  C.  McNeil,  Incorporated,  and  that  the  witness 
had  been  unable  to  find  in  the  books  of  the  F.  H.  Smith 
Company  due  to  the  absence  of  the  disbursement  record 
the  purpose  for  which  Smith  Company  checks  in  this 
amount  had  been  drawn  and  the  authorization  was  there¬ 
upon  marked  for  identification  as  Exhibit  C-210.  Witness 
further  testified  that  the  records  of  the  Commercial  Na¬ 
tional  Bank  indicated  that  the  transfer  of  the  monev  was 
completed.  Witness  thereupon  identified  two  tele- 

456  yrams  from  the  files  of  the  Commercial  National 
Bank  marked  for  identification  as  C-210  and  C-211, 

relating  to  the  transfer  of  the  said  sum  of  $10,759.77 
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through  the  Federal  Reserve  Bank  of  Richmond  to  the 
Florida  Bank,  as  well  as  a  credit  slip  theretbfore  marked 
for  identification  as  C-212.  Witness  also  produced  a  letter 
of  the  F.  H.  Smith  Company  dated  October  lj,  to  the  Com¬ 
mercial  National  Bank  relative  to  the  transfer  of  said  sum 
of  money,  signed  A1  Lado  del  Mar,  by  A.  M.jShaw,  Secre¬ 
tary,  which  was  thereupon  marked  for  identification  as 
C-213,  stating  that  the  said  amount  of  $10,759.77  was  en¬ 
closed  therein;  which  said  letter  he  had  secured  from  the 

files  of  the  Commercial  National  Bank.  Witness  further 

| 

testified  that  the  two  checks  that  were  cashed  aggregated 
the  same  amount  exactly  as  the  amount  that  was  remitted 
according  to  the  telegraphic  request  and  both  of  which  were 
drawn  on  the  Commercial  National  Bank.  This  was  fur¬ 
ther  demonstrated  in  the  individual  ledger  sljieet  of  the  F. 
H.  Smith  Company  with  the  Commercial  National  Bank. 
Thereupon  the  Government  offered  in  evidence  record  pre¬ 
viously  marked  for  identification  as  C-207,|  C-209-C-210, 
C-212,  C-212,  C-213,  to  which  the  defendants  duly  objected 
upon  the  grounds  theretofore  noted,  which  objection  was 
overruled  by  the  Court  and  an  exception  to  the  overruling 
of  the  same  was  thereupon  noted  upon  the  njinutes  of  the 
Court. 

Thereupon  the  witness  explained  item  No.  j0  of  the  bill 
of  particulars  as  follows:  That  the  records  of  |the  Southern 
Maryland  Trust  Company  showed  that  on  January  10, 
1928,  there  was  a  deposit  in  that  institution  jto  the  credit 
of  the  account  of  G.  Bryan  Pitts  in  the  amountj  of  $13,354.15 
as  shown  by  deposit  ticket  theretofore  marked  fox- 
457  identification  as  B-91 ;  that  on  January!  7  in  the  rec¬ 
ords  of  the  Merchants  Bank  &•  Trust  Company  there 
was  a  check  in  the  amount  of  $2,000  which  had  come  over 
the  counter  and  which  was  indicated  by  the  book-keeper’s 
ledger  sheet  of  that  bank  and  which  had  beeii  theretofore 
marked  for  identification  as  C-5S  under  date  of  January  7, 
1928,  and  that  upon  the  same  date  in  the  same  bank  there 
was  an  item  which  had  come  over  the  counter  ijn  the  amount 
of  $5,000,  which  was  displayed  on  the  bookkeeper’s  journal 
sheet  for  Januarv  9th  in  the  Merchants’  Bank  &  Trust 
Company,  which  bookkeeper’s  journal  sheet  jliad  thereto¬ 
fore  been  marked  for  identification  as  C-5S ; |  that  the  ac¬ 
count  of  the  F.  H.  Smith  Company  in  the  Merchants  Bank 
&  Trust  Company  showed  a  debit  of  $2,000  on  I  January  7th 

i 

i 

i 
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and  a  debit  of  $5,000  on  January  9;  that  on  January  10th 
the  paying-  teller’s  sheet  of  the  Commercial  National  Bank 
theretofore  marked  for  identification  as  C-30  showed  that 
an  item  of  $5,604.16  had  been  cashed  and  charged  to  ledger 
Xo.  6,  the  check  journal  for  which  date  in  the  said  bank 
which  had  previously  been  marked  for  identification  as 
C-31  indicates  an  item  of  $5,604.16  posted  to  one  of  the 
accounts  in  ledger  Xo.  6  of  that  bank  and  is  the  only  item 
of  that  amount  posted  on  that  sheet  for  that  day  and  the 
ledger  account  of  the  F.  II.  Smith  Company  with  that  bank 
is  contained  in  ledger  Xo.  6  thereof :  further,  that  the  ledger 
account  of  the  F.  H.  Smith  Company  with  the  Commercial 
National  Bank  for  January  10,  showed  a  charge  of  $5,604.16 
made  against  the  account  of  the  F.  II.  Smith  Company; 

that  the  total  of  these  three  items  is  $12,604.16,  and 
458  that  the  total  deposit  for  the  defendant  Pitts  upon 
that  date  made  at  the  Southern  Maryland  Trust 
Company  was  $13,354.15;  that  the  witness  was  unable  to 
locate  from  the  books  of  the  Smith  Company  the  purpose 
for  which  the  three  checks  were  drawn  as  he  did  not  have 
furnished  to  him  the  disbursement  journal  for  January, 
1928,  and  in  tlib  books  and  records  which  were  delivered  to 
him  he  did  not  find  any  accounting  for  the  payment  of  the 
said  sum  of  $12,604.16.  Witness  further  testified  that  in 
the  books  and  records  and  accounts  of  the  F.  II.  Smith 
Company  delivered  to  him  lie  found  no  account  with  A1 
Lado  del  Mar.  Incorporated,  and  none  for  G.  Bryan  Pitts 
except  an  old  account  marked  dividends,  which  was  closed 
out  either  in  1927  or  28,  and  that  all  of  these  accounts  had 
been  subpoenaed  and  that  for  all  of  these  accounts  a  sub- 
poena  duces  tecum  had  been  issued  but  nothing  had  been  de¬ 
livered  in  obedience  thereto. 

Thereupon  the  Government  offered  in  evidence  record 
previously  identified  as  Exhibit  B-91,  B-58,  C-31,  C-30, 
C-29,  and  B-43,  to  which  the  counsel  for  the  defendants  then 
and  there  duly  objected,  which  objection  was  overruled  by 
the  Court  and  to  the  overruling  of  the  same  the  Court  noted 
an  exception  in  its  minutes. 

Witness  thereupon  proceeded  to  explain  item  Xo.  13  of 
the  bill  of  particulars  as  follows:  That  by  a  deposit  ticket 
theretofore  marked  for  identification  as  C-91  in  the  South¬ 
ern  Maryland  Trust  Company  a  deposit  was  made  in  cash 
to  the  credit  of  G.  Bryan  Pitts  in  the  sum  of  $12,500  on 
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January  28,  1928;  that  an  examination  of  the  records  of 
the  Commercial  National  Bank  showed  jthat  on  Janu- 

459  ary  26,  1928,  there  had  been  paid  over  the  counter  at 
that  bank,  that  is  cash,  a  check  in  tile  amount  of 

$1,475.15,  charged  to  ledger  No.  6,  which  is  record  previ¬ 
ously  marked  for  identification  as  C-41 ;  that  the  check 
journal  of  the  Commercial  National  Bank  for  individual 
ledger  No.  6  under  date  of  January  26,  1928,  theretofore 
marked  for  identification  as  C-42,  indicates  <j>nly  one  item 
in  the  amount  of  $1,475.15  charged  to  any  of!  the  accounts 
in  that  journal  on  that  date;  that  on  January  26,  1928,  at 
the  Commercial  National  Bank  the  ledger  account  of  the 
F.  H.  Smith  Company  theretofore  marked  for|  identification 
as  C-35  in  the  said  Commercial  Bank  shows  that  there  was 
charged  to  the  account  of  the  F.  H.  Smith  Corppany  a  debit 
in  the  amount  of  $1,475.15;  that  at  the  Merchants  National 
Bank  &  Trust  Company  by  a  record  previously  marked  for 
identification  as  B-58  on  January  28,  1928,  a  check  came 
over  the  counter  in  the  amount  of  $6,150;  that  the  ledger 
account  of  the  F.  II.  Smitli  Company  in  the  Merchants 
Bank  &  Trust  Company  for  January  2S,  192$,  theretofore 
marked  for  identification  as  B-43,  discloses  that  there  was 
a  charge  to  the  account  of  the  F.  H.  Smith  Company  in  that 
bank  on  that  date  of  $6,150;  that  the  total  of  these  items  is 
$7,625.15,  and  the  total  amount  of  Mr.  Pitts’  deposit  in  cur- 
rencv  on  Januarv  28  is  $12,500. 

The  Government  thereupon  offered  in  evidence  record 
previously  marked  for  identification  as  B-91,  B-43,  B-58, 
C-35,  C-42,  and  C-41,  and  thereupon  the  defendants  duly 
objected  to  the  admission  in  evidence  of  the  said  record, 
which  objection  was  overruled  and  an  exception  to  the 
overruling  of  the  same  was  then  and  there  noted 

460  upon  the  minutes  of  the  Court. 

Witness  thereupon  proceeded  to  explain  item  No. 
84  of  the  bill  of  particulars  as  follows:  That  j  there  was  lo¬ 
cated  in  the  Southern  Maryland  Trust  Company  a  deposit 
ticket  previouslv  marked  for  identification  as  B-197  under 
date  of  April  20,  1929.  with  a  notation  thereon,  “Through 
Commercial  $60,000.”  Said  deposit  ticket  j  being  to  the 
credit  of  the  account  of  G.  Bryan  Pitts;  ttyit  among  the 
records  of  the  Commercial  National  Bank  was  located  a 
deposit  ticket  heretofore  marked  for  identification  as 
C-323,  daled  April  20,  1929,  crediting  the  Southern  Mary- 
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land  Trust  Company  of  Scat  Pleasant,  Maryland,  with,  a 
total  of  $60,000;  bearing  upon  said  deposit  ticket  the  no¬ 
tation  Smith  Company  $35,000,  Smith  Company,  New  York, 
$25,000.  Witness  further  testified  that  he  ascertained  from 
the  records  of  the  Commercial  National  Bank  that  that  in¬ 
stitution  sent  out  a  cash  collection  letter  marked  for  iden¬ 
tification  previously  as  No.  C-22-A,  dated  April  20,  1929, 
addressed  to  the  Federal  Reserve  Bank  of  Baltimore, 
Maryland,  and  that  in  this  outgoing  letter  was  listed  an 
item  of  $35,000  the  payer  of  which  was  listed  as  No.  31, 
and  the  owner  of  which  was  listed  as  No.  65-217,  and  he 
subsequently  ascertained  that  No.  31  is  the  number  of  the 
Central  Trust  Company  at  Frederick,  Maryland,  and  No. 
65-217  is  the  number  of  the  Southern  Maryland  Trust 
Company,  all  of  which  indicated  that  the  owner  of  the 
said  check  was  the  Southern  Maryland  Trust  Company 
and  that  it  was  drawn  upon  the  Central  Trust  Company 
of  Frederick,  Maryland.  Witness  subsequently  ascertained 
that  the  Federal  Reserve  Bank  of  Baltimore  sent 
461  flic*  check  through  to  the  Central  Trust  Company 
of  Maryland  with  the  letter  of  April  22nd,  1929,  for 
collection  from  the  Central  Trust  Company,  and  that  as 
shown  by  the  ledger  account  of  the  F.  H.  Smith  Company 
with  t lie  Central  Trust  Company  of  Maryland  theretofore 
marked  for  identification  as  C-107,  upon  which  ledger  there 
is  debited  the  amount  of  $35,000  under  date  of  April  23, 
1929,  which  is  the  amount  of  the  check  which  he  had  traced 
from  the  Commercial  National  Bank.  Witness  further  tes¬ 
tified  that  on  the  date  of  the  deposit  of  Mr.  Pitts  in  the 
Southern  Maryland  Trust  Company  and  the  date  of  the 
deposit  of  the  Southern  Maryland  Trust  Company  with 
the  Commercial  National  Bank  there  was  also  an  outgoing 
collection  letter  of  the  Commercial  National  Bank  ad¬ 
dressed  to  the  Federal  Reserve  Bank  of  Buffalo,  New 
lrork,  indicating  an  item  in  the  amount  of  $25,000,  the 
owner  of  which  was  65-217,  the  Southern  Maryland  Trust 
Company,  and  the  payer  of  which  is  the  Liberty  Bank,  this 
outgoing  collection  letter  having  been  previously  marked 
for  identification  as  C-324;  that  the  ledger  sheet  of  the 
Liberty  Bank  of  Buffalo,  previously  marked  for  identifi¬ 
cation  as  Exhibit  C-159,  shows  an  account  with  the  F.  Ii. 
Smith  Company  charged  with  the  check  in  the  amount  of 


311 


O.  BTTYAN  PITTS  VS.  UNITED  STATES. 

$25,000  April  23,  1929;  that  the  total  of  these  two  checks 
and  the  total  of  the  deposits  to  Mr.  Pitts’  account  on  April 
the  20th  is  $60,000.  Witness  further  testified  that  among 
the  check  stubs  of  the  F.  Ii.  Smith  Company  delivered  to 
the  witness  under  a  subpoena  duces  tecum  is  a  reference  to 
check  No.  4267,  dated  April  20,  1929,  drawn  to  the  Com¬ 
mercial  National  Bank  for  transfer!  of  $35,000  to 

462  Southern  Maryland  Trust  Company,  which  check 
stub  was  marked  for  identification  as  Government 

Exhibit  C-366. 

Witness  further  testified  that  there  was;  another  check 

I 

stub  also  surrendered  by  the  F.  H.  Smith  Company  under 
No.  6077  dated  April  20,  1929,  to  the  Commercial  National 
Bank  (“S.  O.  Md.”)  transfer  $25,000,  and  j  containing  the 
further  notation  “Liberty  Bank,”  which  cjheck  stub  was 
marked  for  identification  as  Government  0-367.  Witness 
further  testified  that  the  cash  receipt  bookte  of  the  F.  H. 
Smith  Company  on  page  IS  for  the  month  of  April,  1929, 
under  date  of  April  20.  1929,  indicated  that  tljiere  was  trans¬ 
ferred  to  the  Southern  Maryland  Trust  Company  from  the 
Central  Trust  Company  of  Maryland  $35,000,  and  there 
was  transferred  to  the  Southern  Maryland  Trust  Company 
from  the  Liberty  Bank  of  Buffalo  $25,000,  with  a  credit  to 
sundries  of  $60,000;  that  the  ledger  of  th^  F.  H.  Smith 
Company  delivered  under  subpoena  duces  tjeeum  contains 
no  account  of  the  Southern  Maryland  Trust  Company  at 
Seat  Pleasant,  Maryland.  Witness  further  testified  that  he 
found  a  respective  debit  to  these  bank  accounts  in  the  ledger 
of  the  F.  H.  Smith  Company  for  that  day  and  that  by  re¬ 
ferring  to  the  daily  proof  sheet  of  the  Southern  Maryland 
Trust  Company  for  that  date  the  witness  learned  that  there 
was  no  credit  of  $60,000  to  the  account  of  tlje  F.  H.  Smith 
Company  in  the  Southern  Maryland  Trust  {Company,  but 
that  there  was  a  credit  of  $60,000  to  the  credit  of  G.  Bryan 
Pitts  individually  on  that  date  at  that  bank,  the  daily  proof 
sheets  having  been  theretofore  marked  fof  identification 
as  C-107.  "Witness  was  unable  to  learn  the  reason 

463  for  the  issuance  of  these  two  checks  fjor  these  items 
as  he  did  not  have  the  disbursement  jpurnal  for  the 

month  of  April,  1929. 

Witness  further  testified  that  he  made  up  the  entire  bill 
of  particulars  which  was  furnished  to  the  defendant,  hav- 
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ing  set  up  the  detail  for  each  of  the  95  items  himself;  that  in 
doing  so  he  made  use  of  the  books  and  records  of  the  various 
banks  previously  introduced  in  evidence  which  were  the 
books  and  records  upon  which  he  based  the  items  in  the 
bill  of  particulars  and  that  he  is  able  to  testify  as  to  each 
of  the  items  in  the  bill  of  particulars  and  to  the  origin  of 
each  item  from  the  books  and  records  which  have  been 
offered  in  evidence  and  identified  previously  during  the 
course  of  the  trial,  using  therefor  no  other  books  or  records ; 
that  lie  did  have  recourse  to  some  bank  records  showing  how 
checks  were  drawn  upon  Mr.  Pitts’  account  and  tracing  the 
charges  against  his  account  backwards  to  the  person  who 
received  the  check  and  has  produced  records  and  documents 
to  prove  that  phase  of  the  matter;  that  the  witness  had 
not  had  the  disbursement  journal  of  the  F.  H.  Smith  Com¬ 
pany  showing  the  purpose  of  any  of  the  checks  listed  in  the 
bill  of  particulars :  that  the  checks  of  the  F.  Ii.  Smith  Com¬ 
pany  delivered  to  the  witness  did  not  bear  upon  their  face 
any  notation  showing  the  purpose  of  the  issuance  of  the 
checks  or  the  accounts  to  which  they  were  charged;  that 

he  had  been  unable  to  find  in  anv  of  the  accounts  of  the  F.  H. 

• 

Smith  Company  or  its  books  and  records  any  notation  ex¬ 
plaining  the  purpose  for  the  drawing  of  the  various  checks 
to  the  order  of  cash,  which  had  been  previously 
464  testified  to  by  this  and  other  witnesses  while  he  was 
in  t lie  court-room,  nor  the  purpose  for  which  they 
were  drawn  nor  the  account  to  which  they  were  charged; 
that  of  the  checks  listed  in  the  bill  of  particulars  drawn 
payable  to  the  order  of  cash,  some  of  them  the  witness  had 
found,  but  a  number  he  had  not  found;  that  the  witness  had 
not  received  from  the  Smith  Company  nor  had  he  located 
any  debit  slips  dated  prior  to  November  15, 1929;  that  these 
debit  slips  were  continually  subpoenaed  but  were  never  pro¬ 
duced:  that  he  had  in  his  examination  had  possession  of 
none  of  the  journal  vouchers  of  the  F.  H.  Smith  Company 
that  pertain  to  the  items  set  forth  in  the  bill  of  particulars; 
that  he  had  checked  the  bill  of  particulars  against  his  own 
work  sheets  so  as  to  determine  the  correctness  of  the  items 
and  the  amounts  of  the  checks  therein  set  forth. 

Witness  further  testified  that  the  total  amount  of  the  al¬ 
leged  conversions  as  recorded  in  the  bill  of  particulars  was 
the  sum  of  $1,190,607.55,  which  does  not  include  all  of  the 
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I 

deposits  to  Mr.  Pitts’  account  but  only  those  which  the  Gov¬ 
ernment  alleges  were  embezzled,  and  thereby  constitutes 
the  sum  total  of  the  95  items  listed  in  the  bill  iof  particulars. 

Witness  further  ^"stifled  that  the  gross  ampunt  deposited 
to  the  personal  credit  of  G.  Bryan  Pitts  in  the  Southern 
Maryland  Trust  Company  as  shown  by  the  bill  of  particu¬ 
lars  of  allegedly  embezzled  money  constituted  a  total  of  40 
items  and  amounted  to  $371,674.67;  that  the;  gross  amount 
of  such  deposits  to  the  personal  credit  of  Q.  Bryan  Pitts 
of  allegedly  embezzled  monevs  in  thie  Commercial 

465  National  Bank  totalled  nine  of  the  itpms  of  the  bill 
of  particulars  and  amounted  to  $116,374.27 ;  that  the 

amount  of  cash  deposited  to  the  credit  of  Gladys  Thomas 
Pitts  in  the  Commercial  National  Bank  of !  allegedly  em¬ 
bezzled  moneys  was  three  items  totaling  $6;, 000;  that  the 
amount  of  cash  deposited  for  miscellaneous  purposes  of 
allegedlv  embezzled  money  consisted  of  lone  item  of 
$9,768.62;  that  the  total  amount  of  allegedly  embezzled 
money  in  cash  deposited  to  the  credit  of  C.  Elbert  Anadale 
special  account  consisted  of  one  item  of  $12,500;  that  the 
total  amount  of  Smith  Company  checks  deposited  to  the 
personal  credit  of  G.  Bryan  Pitts  at  the  Southern  Mary¬ 
land  Trust  Company  consisting  of  allegedly  embezzled 
moneys  as  shown  in  the  bill  of  particulars  consisted  of  13 
items  totaling  $218,868.23;  that  the  total  ampunt  of  Smith 
Company  checks  deposited  to  the  personal!  credit  of  G. 
Bryan  Pitts  at  the  Commercial  National  Ban|k  consisted  of 
allegedly  embezzled  money  of  one  item  of  $9,0(?7.55;  that  the 
total  amount  of  Smith  Company  checks  alleged  to  have  been 
used  by  the  defendant  Pitts  to  pay  his  personal  debts  in¬ 
cluded  in  the  item  consisted  of  five  items  as! shown  in  the 
bill  of  particulars  totaling  $15,865.39  of  allegedly  embezzled 
money;  that  the  total  amount  of  treasurer’s  checks, 
cashier’s  checks,  or  drafts  deposited  to  the  personal  credit 
of  G.  Bryan  Pitts  with  the  Southern  Maryland  Trust  Com¬ 
pany  of  allegedly  embezzled  money  consisted!  of  five  items 
of  the  bill  of  particulars  totaling  $68,143.46;  jthat  the  total 
amount  of  allegedly  embezzled  money  deposited  at  the  Mur¬ 
ray  Ilill  Trust  Company  to  the  personal  credit  of  G.  Bryan 
Pitts  consisted  of  two  items  of  the  bill  Pf  particulars 

466  totaling  $12,405  even;  that  the  total  ampunt  of  treas¬ 
urer’s  checks,  cashier’s  checks  or  draftp  of  allegedly 
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embezzled  money  included  within  items  of  the  bill  of  par¬ 
ticulars  totalled  six  items  of  $244,243.36;  that  the  total 
amount  of  money  transferred  by  telegraph  claimed  by  the 
Government  to  have  been  embezzled  totalled  the  sum  of 
$105,697.06,  and  that  in  arriving  at  the  total  of  95  items 
taken  together  the  witness  used  all  of  the  books,  records 
and  documents  of  banks  that  were  offered  in  evidence  and 
marked  for  identification. 

Thereupon  the  Government  offered  in  evidence  all  of  the 
books,  records  and  documents  previously  marked  for  identi¬ 
fication,  to  which  the  counsel  for  the  defendant  then  and 
there  duly  objected  upon  the  grounds  theretofore  noted  by 
the  Court,  which  objection  was  overruled  by  the  Court  and 
an  exception  thereto  was  then  and  there  noted  by  the  Court 
upon  its  minutes,  and  the  exhibit  of  the  United  States 
which  had  theretofore  been  marked  for  identification  but 
which  had  not  theretofore  been  received  in  evidence  were 
at  this  point  received  in  evidence  over  the  objection  and 
exception  of  the  defendant. 

467  Guaranty  Trust  Company  of  New  York, 
u.  s. 

Exhibit 

number.  Description. 

B-  1  Deposit  Ticket  2-19-29,  $13,500. 

Federal  American  National  Bank. 

4  Deposit  Ticket  International  Merc.  Mar.  Company 

7-11-28. 

5  Fed.  Res.  Bank  letter,  7-11-28. 

Riggs  National  Bank. 

6  Deposit  ticket  Wurdeman  &  Co.  1/17/28,  $7,082.05. 

7  Deposit  ticket  F.  B.  Keech  &  Co.,  11/10/28  $31,- 

660.12. 

8  Deposit  ticket  F.  B.  Keech  &  Company,  12/10/28 

$34,727.67. 

10  Deposit  ticket  F.  B.  Keech  &  Co.  12/17/28  $28,254. 

11  Deposit  ticket  F.  B.  Keech  &  Co.  12/15/28,  $29,605. 

12  Deposit  ticket  F.  B.  Keech  &  Co.,  7/31/29,  $46,- 

617.89. 


G.  BRYAN  PITTS  VS.  UNITED  STATES.  315 

u.  s.  ; 

Exhibit 

number.  Description. 

13  Deposit  ticket  Wurdeman  &  Co.,  2/l|4/29,  $9,871.58. 

14  Deposit  ticket  Farmers  &  Mechanics  Nat.  Bk. 

12/7/28,  credit  L.  P.  Seibold,  Inc.  j 

15  Deposit  ticket  for  credit  of  Daisy  Wisher  1/21/29, 

$1,576.  | 

16  Savings  acct.  ledger  sheet  of  Daisy  Wisher. 

17  Ledger  sheet  in  name  of  Daisy  Wisher. 

18  Ledger  sheet  of  F.  H.  S.  Co.  with  R.  N.  B. — 7/1/29 

to  date. 

B-  20  Ledger  sheet  of  Mut.  L.  Ins.  Cp.  of  N.  Y. — 
6/12-6/29/29.  j 

21  Bookkeeper’s  journal  sheet  9/1/29.  ] 

22  Transit  letter  6/17/29  to  Fed.  Res.  B.,  Richmond. 

468  ! 

23  Transit  letter  7/21/29  to  Fed.  Res.  Bk.,  Baltimore. 

24  Transit  sheet  1/21/29  of  Fed.  Res.  Bk.,  Baltimore. 

25  Transit  sheet  2/14/29  to  Fed.  Res.  Bk.,  Baltimore. 

26  Transit  letter  12/10/28  to  Fed.  Res.  Bk.,  Baltimore. 

27  Transit  letter  12/8/28. 

28  Transit  letter  12/28/28  to  Fed.  Res.  Bk.,  Baltimore. 

29  Transit  letter  1/18/27. 

30  Transit  letter  12/15/28. 

31  Bundle  of  documents. 

32  Transit  letter  4/18/29  to  1st.  Nat.  B^-,  Baltimore. 

33  Record  of  drafts  on  Nat.  City  Bk.  of  N.  Y. 

35  Deposit  ticket  of  Mut.  L.  Ins.  Co.  of  N.  Y.  6/17/29. 

36  Cashier’s  check  register — 11/15/28;  11/14/28;  W. 

W.  Ross;  $25,000. 

37  Nat.  City  Bk.  draft  11/15/28,  $106,0(p0,  payable  to 

AY.  AY.  Ross. 

38  Cashier’s  check  11/14/28,  $25,000,  to  order  W.  AY. 

Ross.  | 

39  Application  for  N.  Y.  draft  11/15/28,  to  order  of 

AY.  V?.  Ross,  $106,000. 

40  Application  for  cashier’s  check  11/14/28  to  order 
of  AY.  AY.  Ross,  $25,000. 

Union  Trust  Company. 

Deposit  ticket  of  Daniel  AY.  O’Donoghue  4/18/29, 
$59,733.24. 

I 

i 

i 


41 
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Exhibit 

number.  Description. 

42  Deposit  ticket  of  E.  N.  B.  for  credit  of  U.  Tr.  Co. 
4/19/29,  $59,733.24. 

Merchants  Bank  and  Trust  Company. 

44  Treasurer’s  check  11/13/28,  to  order  of  W.  W.  Ross, 

$25,000. 

469 

45  Treasurer’s  check  1/28/28,  to  order  of  Evelyn  F. 

Wiles,  $3,405. 

46  Treasurer’s  check  11/10/27  to  order  of  E.  G.  Feld¬ 

man.  $16,000. 

47  Treasurer’s  check  7/20/28  to  order  of  E.  F.  Wiles, 

$2,575  on  Chatham-Phenix  Nat.  Bk.  &  Tr.  Co. 

48  Treasurer’s  check  11/12/28,  to  order  of  A.  B.  Shuck 

$12,500. 

49  Treasurer’s  check  8/23/28,  to  order  of  Sub.  T.  & 

Inv.  Corp.  $31,146.11. 

50  Treasurer’s  check  7/26/28  to  order  of  E.  F.  Feld¬ 

man,  $15,000. 

51  Treasurer’s  check  3/20/28  to  order  of  A.  E.  Shaw, 

$9,000. 

52  Record  of  treasurer’s  checks,  40  sheets. 

53  Record  of  checks  on  Chatham-Phenix  Nat.  Bk.  & 

Tr.  Co. 

54  Draft  on  Chatham-Phenix  payable  to  Murray  H. 

Tr.  Co.  7/20/28,  $30,625. 

56  Deposit  ticket  F.  H.  S.  Co.  7/20/28,  $33,200. 

57  Copy  of  cash  letter  7/20/28  to  Nat.  Met.  Bk. 

Liberty  Bank  of  Buffalo. 

•/ 

59  Letter  from  Fed.  Res.  Bk.,  Buffalo,  10/30/30. 

Southern  Maryland  Trust  Company. 

60  Cashier’s  check  11/15/28,  payable  to  W.  W.  Ross, 

$50,000  on  C.  N.  B. 

61  Register  of  drafts  on  C.  N.  B.  (9950-10049). 
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Exhibit 

number. 

62 

63 

64 

65 

66 

67 

470 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 

89 

90 
92 


93 

94 

95 

96 
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Description. 

Page  from  general  ledger  C.  N.  B.  lacct.  11/9/28- 
12/5/28.  | 

Letter  from  Fed.  Res.  Bak.,  Baltimore,  4/11/29. 
Letter  from  Fed.  Res.  Bk.,  Baltimore  1/18/29. 

“  I  1/22/29. 

“  I  1/28/29. 

“  !  1/31/29. 


Letter  from  Fed.  Res.  Bk.,  Baltimore  2/  5/29. 

“  I  2/15/29. 

“  !  2/21/29. 

“  |  3/  9/29. 

“  |  3/15/29. 

“  !  3/18/29. 

“  |  3/28/29. 

“  !  6/18/29. 

“  j  6/26/29. 

“  I  7/29/29. 

‘ ‘  I  7/29/29. 

“  !  7/31/29. 

“  ;  8/  1/29. 

“  I  8/19/29. 

“  19/  3/29. 

“  I  9/18/29. 

“  10/  4/29. 

“  10/11/29. 

“  ^0/28/29. 

“  18/  5/29. 

“  j  4/  4/29. 

Deposit  tickets  G.  Bryan  Pitts  19271 

“  *  1928j 

Treasurer’s  draft  on  Title  Guaranty  &  Tr.  Co., 
Baltimore,  to  order  of  R.  N.  B.  4/19/29,  $59,- 
733.24. 

Letter  6/4/28  to  S.  M.  T.  Co.  signed  |  A.  M.  Shaw, 
Sec.  to  Pitts.  I 

Outgoing  letters  to  C.  N.  B.  1/26-8/28. 

‘  ‘  8/28-7/29.! 

“  7/29-12/29.! 
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Exhibit 

number.  Description. 

471 

97  Daily  cash  book  #1,  10/27-11/  5/27. 

98  “  “  “  #2,11/7/27-8/24/28. 

99  “  “  “  #3,  8/25/28-6/13/29. 

100  “  “  “  #4,  6/14/29-12/5/29. 

101  Register  of  bills  discounted  by  S.  M.  T.  Co.  2/1/27- 

1/19/28. 

102  Register  of  bills  discounted  bv  S.  M.  T.  Co.  6/11/29- 

6/30/30. 

103  Register  of  bills  discounted  by  S.  M.  T.  Co. 

10/27/28-6/27/29. 

Central  Trust  Company  of  Maryland. 

107  Ledger  sheet  of  F.  H.  S.  Co.  1/7/28. 

109  Deposit  tickets  G.  Bryan  Pitts  3/18/27-12/31/29. 

110  Bookkeeper’s  journal  sheet  1/7/28. 

113  F.  H.  S.  Co.  ledger  acct.  7/11,  21,  27/28. 

114  F.  H.  S.  ledger  acct.  8/6/28;  4/2/29. 

115  F.  H.  S.  Co.  trustee  ledger  acct.  11/17/28. 

116  Incoming  letter  from  Fed.  Res.  Bk.,  Baltimore 

7/10/  28. 

117  Incoming  letter  from  Fed.  Res.  Bk.,  Baltimore 

8/4/28. 

11S  Incoming  letter  from  Fed.  Res.  Bk.,  Baltimore 
4/1/29. 

119  Incoming  letter  from  Nt.  Met.  Bk.  7/26/28. 

120  Outgoing  letter  to  Union  Tr.  Co.,  Baltimore,  total 

$49,411.84,  4/13/28. 

121  Outgoing  letter  to  Union  Tr.  Co.,  Baltimore,  total 

$77,167.38,  5/18/28. 

122  Outgoing  letter  to  Union  Tr.  Co.,  Baltimore,  total 

$68,635.67,  6/26/28. 

123  Outgoing  letter  to  Union  Tr.  Co.,  Baltimore,  total 

$17,000.62,  7/26/28. 

124  Outgoing  letter  to  Union  Tr.  Co.,  Baltimore,  total 

$12,346.54,  11/23/28. 

125  Outgoing  letter  to  Union  Tr.  Co.,  Baltimore,  total 

$48,219.39,  11/28/27. 
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Exhibit  | 

number.  Description. 

472  | 

126  Outgoing  letter  f  rom  Union  Tr.  Co.,  Baltimore,  total 

$19,240.03  1/27/28. 

127  Outgoing  letter  to  Nt.  Met.  Bk.,  total  $30,996.76, 

10/28/27.  | 

128  Ledger  sheet  marked  “P  Transit  Discounts”. 

129  “P”  Transit  sheets  6/11/27-10/28/271 

130  “P”  Transit  sheet  11/8/27-5/2/30.  j 

131  Ledger  acct.  of  G.  Brvan  Pitts,  c/o  F.  H.  S.  Co. 

4/16/29-12/15/30.  *  I 

132  G.  Bryan  Pitts’  liability  cards  Nos.  33145;  32527; 

28961;  19710;  30565;  32027;  34017;  34318;  35885; 
26090;  26870;  27700;  28085;  28571;  30126;  36367. 

Bank  of  America  (Murray  Hill  Trust  Company). 

I 

180  2  sheets  from  cash  book,  payments  by  G.  Bryan 
Pitts  and  others  of  stock  7/21/28.  j 

Commercial  National  Bank  (Ralph  Xander  and  Auditors). 

i 

I 

C-  1  The  F.  H.  Smith  Company  ledger  account  10/15/27. 

3  F.  H.  S.  Co.  ledger  account  10/18/27.  ' 

4  Paying  teller’s  journal  sheet  10/18/27 j 

5  Deposit  ticket  of  Southern  Maryland  Trust  Co. 

10/22/27.  1 

8  F.  H.  S.  Co.  ledger  account  10/29/27.  i 

9  Paying  teller’s  journal  sheet  10/29/27.| 

10  Deposit  ticket  S.  M.  T.  Co.  10/31/27.  j 

11  F.  H.  S.  Co.  ledger  11/9/27  and  11/10/27. 

12  Paying  teller’s  journal  sheet  11/9/27.  , 

13  *“  “  “  “  11/10/27. 

14  Deposit  ticket  S.  M.  T.  Co.  12/1/27.  j 

15  F.  H.  S.  Co.  ledger  account  12/14/27.  | 

16  Paying  teller’s  journal  sheet  12/14/27.  j 

17  Deposit  ticket  S.  M.  T.  Co.  12/17/27. 

18  “  “  G.  Bryan  Pitts  12/27/27.  j 

473  j 

19  Liability  ledger  sheets  for  1927,  1928,  1029. 

21  Paying  teller’s  journal  sheet  1/5/28. 

i 

i 
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number. 


Description. 

Remittance  teller’s  sheet. 

Bookkeeper’s  journal  sheet  1/5/28. 

F.  H.  S.  Co.  ledger  account  1/10/28. 

Deposit  ticket  S.  M.  T.  Co.  1/10/28. 

“  “  “  1/17/28. 

F.  H.  S.  Co.  ledger  account  1/19/28. 

Paying  teller’s  journal  sheet  1/19/28. 

“  ■  “  “  “  1/25/28. 

Bookkeeper’s  journal  sheet  1/19/28. 

<*  “  “  1/25/28. 

Deposit  ticket  S.  M.  T.  Co.  1/26/28. 

Deposit  ticket  G.  Bryan  Pitts  1/30/28. 

Deposit  ticket  Gladys  T.  Pitts,  1/30/28. 

Ledger  account  Glad  vs  T.  Pitts  1/30/28  (7/8/ 
2/6/28). 

Deposit  ticket  S.  M.  T.  Co.  2/6/28. 

F.  H.  S.  ledger  account  2/13/28  and  2/15/28. 
Paying  teller’s  journal  sheet  2/13/28. 

“  “  “  2/15/28. 

Bookkeeper’s  journal  sheet  2/13/28. 

Deposit  ticket  S.  M.  T.  Co.  2/16/28. 

“  “  E.  P.  Schwartz  2/21/28. 

F.  H.  S.  Co.  ledger  account  2/17/28. 

“  “  “  2/21/28. 

Paying  teller’s  journal  sheet  2/17/28. 

“  '  “  “  “  2/20/28. 

“  “  “  “  2/21/28. 
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66  Bookkeeper’s  journal  sheet  2/17/28. 

67  “  “  “  2/20/28. 

68  “  “  “  2/21/28. 

69  Deposit  ticket  G.  Bryan  Pitts  2/21/28. 

70  Paying  teller’s  journal  sheet  2/24/28. 

71  Bookkeeper’s  journal  sheet  2/24/28. 

72  Deposit  ticket  G.  Bryan  Pitts  2/24/28. 

73  F.  H.  S.  Co.  ledger  account  3/6/28. 

74  Paying  teller’s  journal  sheet  3/6/28. 

75  Bookkeeper’s  journal  sheet  3/6/28. 


G.  BfcYAN  PITTS  VS.  UNITED  STATES. 


u.  s. 

Exhibit 

number. 


Description. 


76  F.  H.  S.  Co.  ledger  account  3/1/28. 

77  Paying  teller’s  journal  sheet  3/1/28. 

78  “  “  “  “  3/3/28.| 

79  Bookkeeper’s  journal  sheet  3/1/28. 

80  “  “  “  3/3/28. 

81  Deposit  ticket  G.  Bryan  Pitts  3/10/28|. 

82  F.  H.  S.  Co.  ledger  account  3/20/28.  j 

83  Paying  teller’s  journal  sheet  3/20/28L 

84  Bookkeeper’s  journal  sheet  3/20/28.  j 

85  F.  H.  S.  Co.  ledger  account  3/27/28  8/29/28. 

86  “  “  “  3/31/28. 

87  Paying  teller’s  journal  sheet  3/27/28. 

88  “  “  “  “  3/29/28.! 

89  “  “  “  “  3/31/28.  j 

90  Bookkeeper’s  journal  sheet  3/27/28.  j 

91  “  “  “  3/29/28.  j 

92  “  “  “  3/31/28. 

93  Deposit  ticket  G.  Bryan  Pitts  3/31/28. 
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94  F.  H.  S.  Co.  ledger  account  4/17/28. 

95  “  “  “  5/  4/28.  | 

96  Paying  teller’s  journal  sheet  5/4/28.1 

97  Bookkeeper’s  journal  sheet  5/4/28.  j 

98  Deposit  ticket  S.  M.  T.  Co.  5/9/28. 

101  F.  H.  S.  Co.  ledger  account  5/14/28. 

101 A  Bookkeeper’s  journal  sheet. 

102  F.  H.  S.  Co.  ledger  account  5/15/28  and  5/16/28. 
102A  Bookkeeper’s  journal  sheet. 

102B  “  “  “ 

103  F.  H.  S.  Co.  ledger  account  5/7/28. 

104  Paying  teller’s  journal  sheet  5/  7/28. 

105  “  ""  “  “  “  5/  9/28. 

106  “  “  “  “  5/18/28. 

107  Bookkeeper’s  journal  sheet  5/  7/28. 

108  “  “  “  5/  9/28.  | 

109  “  “  “  5/18/28.  j 

110  Deposit  ticket  G.  Bryan  Pitts  5/18/2Sj>. 

113  F.  H.  S.  Co.  ledger  account  6/6/28. 

21—5384 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


322 
u.  s. 

Exhibit 

number. 

114 

115 

116 

117 

118 
119 
121 
122 

124 

125 
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126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

142 

143 

144 

145 

154 

155 

156 

157 

158 

159 

160 
1 61 
162 
163 


Description. 

Bookkeeper's  journal  sheet  6  6/28. 

F.  II.  S.  Co.  ledger  account  6/12/28. 
Paying  teller's  journal  sheet  6/12/28. 
Bookkeeper's  journal  sheet  6/12/28. 
Paying  teller’s  journal  sheet  6/13  28. 
Bookkeeper’s  journal  sheet  6/13/28. 
Bookkeeper’s  journal  sheet  6/15/28. 
Deposit  ticket  S.  M.  T.  Co.  6/15/28. 
Bookkeeper's  journal  sheet  6/18/28. 
Paying  teller’s  journal  sheet  6/18/28. 


Deposit  ticket  S.  M.  T.  Co.  6/18/28. 

“  “  E.  P.  Schwartz,  Inc.,  6  22/2S. 

F.  H.  S.  Co.  ledger  account  6/23/28. 


Bookkeeper's  journal  sheet  6/23/28. 
F.  H.  S.  Co.  ledger  account  6/25/28. 
Paying  teller's  journal  sheet  6/19/28. 


i  i 

i  i 

i  i 

L  i 

“  “  6/21/28. 

“  “  6/25/28. 


Bookkeeper's  journal  sheet  6/19/28. 
“  “  “  6/21/28. 
“  “  “  6/25/28. 


Deposit  ticket  S.  M.  T.  Co.  6/28 /2S. 

“  “  F.  II.  S.  Co.  6/29/28. 

F.  H.  S.  Co.  ledger  account  6/30/28. 
Bookkeeper’s  journal  sheet  7/13/28. 

F.  Ii.  S.  Co.  ledger  account  7/26/28. 

Paying  teller’s  journal  sheet  7/26/28. 
Bookkeeper’s  journal  sheet  7/26/28. 

Letter  of  F.  H.  S.  Co.  8/13/28. 

F.  H.  S.  Co.  ledger  8/2/28. 

Paying  teller’s  sheet  8/2/28. 

Bookkeeper’s  sheet  8/2/28. 

Deposit  ticket  S.  M.  T.  Co.  8/3/28. 

Deposit  ticket  Gladys  T.  Pitts. 

Ledger  account  Gladys  T.  Pitts  2/7/28- 1 2/1 4/28. 
F.  H.  S.  Co.  ledger  account  8/7/28. 

Paving  teller’s  sheet  8/7/28. 

Bookkeeper's  journal  sheet  8  7/28. 
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164 

166 

167 

168 

169 

170 

171 
181 
182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

198 

199 

200 
201 
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202 

203 

204 
208 


Description. 

Paying  teller’s  journal  sheet  8/17/28. 

Credit  memo.  8/20/28  crediting  Fed.  |Res.  Bk. 
Confirmation  of  wire  from  First  Nat.  Bk.  in  Palm 
Beach. 

Receipt  given  to  F.  H.  S.  Co.  for  $6,555.15,  8/20/28. 
Fed.  Res.  Bk.,  Richmond,  8/20/28  re  jwire  transfer. 
Telegram  from  First  Nat.  Bk.  in  Palm  Beach  to 
C.  N.  B.  | 

Memo,  re  wire  of  $6,555.15  through  Ci  N.  B. 

Paying  teller’s  sheet  8/20/28. 

“  “  “  8/21/28.  j 

“  “  “  8/22/28.  j 

Bookkeeper’s  journal  sheet  8/20/28. 

Bookkeeper’s  journal  sheet  8/22/28. 

F.  H.  S.  Co.  ledger  account  8/31/28.  ! 

Paying  teller’s  sheet  8/31/28.  | 

Bookkeeper’s  journal  sheet  8/31/28. 

F.  H.  S.  Co.  ledger  account  9/8/28. 

Paying  teller’s  sheet  9/8/28. 

Bookkeeper’s  journal  sheet  9/8/28. 

Letter  of  instructions  9/8/28. 

Telegram  addressed  to  First  Nat.  Bk.  in  Palm 
Beach. 

Credit  memo.  9/8/28. 

Confirmation  of  wire  from  First  Natj  Bk.  in  Palm 
Beach. 

Fed.  Res.  Bk.,  Richmond,  from  C.  N.  Bj.  9/8/28. 

F.  H.  S.  Co.  ledger  account  9/12/28  aind  9/14/28. 
Paving  teller’s  journal  sheet  9/  4/28. 

“  “  “  9/12/28. 

“  “  “  “  9/13/28.! 

“  “  “  “  9/14/28.! 


Bookkeeper’s  journal  sheet  9/  4/28. 
“  “  “  9/12/28. 

‘  ‘  “  “  9/14/28.  5 

“  “  “  9/26/28. 


Bk.  in  Palm 


I  Bk.  in  Palm 
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216 
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218 
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228 

229 

230 

231 
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239 

240 

241 

242 

243 

244 


246 

247 

248 

249 


Description. 

F.  H.  S.  Co.  ledger  account  10  17/28. 

Paying  teller’s  journal  sheet  10/17/28. 
Bookkeeper’s  journal  sheet. 

Letter  of  instructions  from  A1  Lado  Del  Mar,  Inc. 
Telegram  to  First  Xat.  Bk.  in  Palm  Beach  10/19/28. 
Fed.  Res.  Bk.  advice  to  C.  X.  B.  10/19/28. 

Credit  memo.  10/19  28  crediting  Fed.  Res.  Bk. 
Confirmation  from  First  Xat.  Bk.  in  Palm  Beach 
10/19  /28. 

Letter  10/20/28  to  F.  II.  S.  Co.  re  wire. 

Telegram  to  First  Xa.  Bk.  in  Palm  Beach  from 

ax.  b. 

F.  II.  S.  Co.  ledger  account  10/20/28. 

Bookkeeper’s  journal  sheet  10  '20/2S. 

Deposit  ticket  G.  Bryan  Pitts  10  20/28. 

Letter  of  instructions  11/2  28. 

Telegram  to  First  Xat.  Bk.  in  Palm  Beach  11/2/28. 
Credit  memo.  11/2/28. 

Confirmation  of  wire  11/2/28. 

Letter  11/8/28  from  A1  Lado  Del  Mar.,  Inc. 

AY  ire  fi]om  C.  X.  P>.  11  /2/28  to  Fed.  Res.  Bk. 
Deposit  ticket  S.  M.  T.  Co.  11/15/28. 

Ledger  account  S.  M.  T.  Co.  wivh  C.  X.  B.  11/15/28. 
Bookkeeper’s  journal  sheet  11  15  '28. 

F.  H.  S.  Co.  trustee  ledger  account  11/15/28. 

Draft  register  11/15/28  on  Chase  Xational  Bank. 
Draft  zr  60928,  11/15/28  on  Chase  Xat.  Bk. 


F.  H.  S.  Co.  ledger  account  11/13/28. 
Paying  teller’s  sheet  11/13/28. 

“  11/14/28. 

“  “  “  11/15/28. 


Bookkeeper’s  journal  sheet  11/13/28. 

“  “  “  11/14/28. 

F.  H.  S.  Co.  ledger  account  11/26/28. 
Paying  teller’s  journal  sheet  11/26  28. 
Bookkeeper’s  journal  sheet  11/26/28. 
Deposit  ticket  S.  M.  T.  Co.  at  C.  X.  B.  11 
F.  H.  S.  Co.  ledger  sheet  11/28  28. 
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256 
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260 
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263 
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266 

267 

268 


270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

‘)Q*> 

‘)C‘> 
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Description. 

j 

Paying  teller’s  .journal  sheet  11/28/38. 
Bookkeeper’s  journal  sheet  11/28/28.; 

“  “  “  11/30/28.! 

Deposit  ticket  8.  M.  T.  Co.  at  C.  N.  B.  11/28/28. 
Paying  teller’s  .journal  sheet  12/1/2$. 
Bookkeeper’s  .journal  sheet  12/1/28. 

Letter  of  instructions  12/3/28. 

i 

Telegram  to  First  Nat.  Bk.  in  Palm  Beach. 

Wire  to  Fed.  Kes.  Bk.  from  C.  N.  B.  |l 2/3/28. 
Credit  memo.  12/3/28.  j 

Confirmation  wire  from  First  Nat. j  Bk.  in  Palm 
Beach  to  C.  X.  B.  12/4/28.  j 

F.  II.  S.  Co.  ledger  account  12/7/28. 

Bookkeeper’s  journal  sheet  12/7/28. 

F.  H.  S.  Co.  ledger  account  12/12/28.; 

Bookkeeper’s  journal  sheet  12/12/28.1 


Letter  from  8.  M.  T.  Co.  to  C.  N.  B. 

F.  H.  S.  Co.  ledger  account  12/6/28. 

Paying  teller’s  journal  sheet  12/  6/28. 

“  “  “  “  12/10/2$. 

Bookkeeper’s  journal  sheet  12/6/28. 

Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B. 
Bookkeeper’s  journal  sheet  12/13/28/ 

Collection  letter  from  S.  M.  T.  Co.  to  jC.  N.  B. 
Paying  teller’s  journal  sheet  12/11/38. 
Bookkeeper’s  journal  sheet  12/11/28.! 

Deposit  ticket  8.  M.  T.  Co.  at  C.  X.  B.  12/12/28. 
F.  II.  S.  Co.  ledger  account  12/15/28. 

Paying  teller’s  journal  sheet  12/15/28. 
Bookkeeper’s  journal  sheet  12/15/28.! 

Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  12/17/28. 
F.  II.  8.  Co.  ledger  account  12/19/28/ 
Bookkeeper’s  journal  sheet  12/19/28/ 

Cashier’s  check  register  12/19/28  re  j#43037. 

“  “  #43037.  I 

F.  II.  8.  Co.  ledger  account  12/24/28/ 

1/  2/29.! 


4  4 


4  4 


4  4 
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286  Paying ‘teller’s  journal  sheet  12/24/28. 

287  Bookkeeper’s  journal  sheet  12/24/28. 

288  Paying  teller’s  journal  sheet  1/2/29. 

289  Bookkeeper’s  journal  sheet  1/2/29. 

290  F.  H.  S.  Co.  ledger  account  1/  3/  29. 

291  Paying  teller’s  journal  sheet  1/3/29. 

481 

292  Bookkeeper’s  journal  sheet  1/3/29. 

293  Letter  of  instructions  1/3/29. 

294  Telegram  to  First  Nat.  Bk.  in  Palm  Beach  1/3/29. 

295  Fed.  Res.  Bk.,  Richmond,  from  C.  N.  B.  1/3/29. 

296  Credit  memo.  1/3/29. 

297  Confirmation  of  wire  1/4/29. 

298  F.  H.  S.  Co.  ledger  account  1/16/29. 

299  Paying  teller’s  journal  sheet  1/14/29. 

300  “  “  “  “  1/16/29. 

301  Bookkeeper’s  journal  sheet  1/14/29. 

302  “  “  “  1/16/29. 

303  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B.  1/16/29. 

304  F.  H.  S.  Co.  ledger  account  2/12/29. 

305  Paying  teller’s  journal  sheet  2/12/29. 

306  Bookkeeper’s  journal  sheet  2/12/29. 

307  F.  H.  S.  Co.  ledger  account  2/16/29. 

308  “  “  “  2/19/29. 

309  Paying  teller’s  journal  sheet  2/16/29. 

310  *“  “  “  “  2/19/29. 

311  Bookkeeper’s  journal  sheet  2/16/29. 

312  Bookkeeper’s  journal  sheet  2/19/29. 

313  F.  H.  S.  Co.  ledger  account  2/25/29. 

314  Paying  teller’s  journal  sheet  2/25/29. 

315  Bookkeeper’s  journal  sheet  2/25/29. 

316  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B.  2/26/29. 

317  “  “  “  “  “  3/13/29. 

318  F.  H.  S.  Co.  ledger  account  3/18/29. 
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319  Paying  teller’s  journal  sheet  3/20/29. 

320  Bookkeeper’s  journal  sheet  3/20/29. 

321  Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  B,  3/21/29. 
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345 

346 


347 


483 
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356 
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Description. 

Incoming  letter  to  C.  N.  B.  from  S.  M.  T.  Co. 

3/30/29.  | 

Deposit  ticket  of  S.  M.  T.  Co.  6/25/2tj). 

Outgoing  letter  to  Boston  Fed.  Res.  Bk. 

F.  H.  S.  Co.  ledger  account  6/28/29. 

Paying  teller’s  journal  sheet  6/28/29. 
Bookkeeper’s  journal  sheet  6/28/29. 

F.  H.  S.  Co.  ledger  account  7/24/29.  ; 

Paying  teller’s  journal  sheet  7/24/29. 
Bookkeeper’s  journal  sheet  7/24/29.1 
Deposit  ticket  S.  M.  T.  Co.  7/24/29.  ! 

F.  H.  S.  Co.  ledger  account  7/29/29.  ' 

Paving  teller’s  journal  sheet  7/22/2^. 

7/26/29. 

7/29/29. 

Bookkeeper’s  journal  sheet  7/22/29. j 

7/26/29.! 

7/29/29 .! 

Deposit  ticket  S.  M.  T.  Co.  at  C.  N.  1^.  7/29/29. 
Paying  teller’s  journal  sheet  7/31/29. 
Bookkeeper’s  journal  sheet  7/31/29. 

Deposit  ticket  Gladys  T.  Pitts  7/31/2j9. 

Ledger  account  Gladvs  T.  Pitts  7/31/29. 

Paying  teller’s  journal  sheet  8/1/29. ! 
Bookkeeper’s  journal  sheet  8/1/29.  ! 


F.  H.  S.  Co.  ledger  account  8/2/29. 
Paying  teller’s  journal  sheet  8/2/29. 
Bookkeeper's  journal  sheet  8/2/29. 
Deposit  ticket  S.  M.  T.  Co.  8/5/29. 

F.  II.  S.  Co.  ledger  account  8/19/29. 
Paving  teller’s  journal  sheet  8/19/29. 

8/20/29. 
8/21/29. 

Bookkeeper's  journal  sheet  8/19/29. 

8/20/29. 
8/21/29. 

Deposit  ticket  S.  M.  T.  Co.  8/22/29. 
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360  Outgoing  letter  to  Chase  Nat.  Bk.  9/21/29. 

361  F.  H.  S.  Co.  ledger  account  9/21/29. 

Mrs.  A.  B.  Solomon  nee  Esther  G.  Feldman. 

B-1S6  Cashier’s  check  payable  to  E.  G.  Feldman  on  M.  B. 

&  T.  Co.  10/27/28  #  10808,  $17,500,  signed  Frank 
E.  Gliselli,  V.  P. 

1S7  Cashier’s  check  payable  to  E.  G.  Feldman  on  M. 
B.  &  T.  Co.  7/26/28  $15,000,  signed  Rolfe  Bowling, 
V.  P. 

188  Treasurer’s  check,  $16,000,  11/12/27. 

Hubert  T.  Plaster. 

B-198  Grand  Jury  Docket  May  8  and  8,  1929. 

484  Witness  further  testified  that  in  connection  with 
his  investigation  he  used  the  books,  records  and 
documents  which  have  since  been  delivered  to  him  by  the 
F.  H.  Smith  Company,  which  were  thereupon  produced  in 
Court  for  exhibition  to  the  jury,  and  which  consisted  of 
trunks  and  various  books  and  various  papers. 

Thereupon  the  disbursement  journal  of  the  F.  H.  Smith 
Company  from  November  1st,  1929,  to  December  31st,  1929, 
of  the  F.  H.  Smith  Company  was  marked  for  identification 
as  Government  Exhibit  B-201,  and  thereupon  the  witness 
testified  that  it  was  one  of  the  books  of  the  F.  H.  Smith 
Company  which  was  delivered  under  subpoena  duces  rfecum 
to  the  Government,  and  he  testified  that  the  first  date  there¬ 
in  was  November  1st,  1929,  and  the  last  date  December  31st, 
1929.  Witness  further  testified  that  in  answer  to  the  sub¬ 
poenas  calling  for  disbursements  records  or  disbursement 
journals  this  journal  alone  had  been  delivered  to  the  wit¬ 
ness. 

Thereupon  a  transfer  binder  of  the  F.  H.  Smith  Com¬ 
pany  marked  on  the  outside  “1929”,  containing  general 
ledger  accounts  and  other  accounts  was  thereupon  marked 
for  identification  as  Government  Exhibit  B-202,  and  was 
shown  to  the  witness,  who  then  testified  that  it  was  the 
transfer  binder  of  the  F.  H.  Smith  Company,  general 
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ledger  accounts  and  other  accounts  bearing;  the  mark  on 
the  outside,  “1929”,  and  he  further  testified  that  this  book 
did  not  contain  any  account  that  had  to  do  with  any  one  of 
the  95  items  of  the  bill  of  particulars,  that  itjdid  not  show 
the  disposition  of  the  sums  mentioned  in  the  95  items 

485  of  the  bill  of  particulars,  what  became  ;of  those  sums 
or  to  what  account  of  the  Smith  Company  they  were 

charged;  that  there  were  any  number  of  accounts  in  that 
transfer  binder  any  one  of  which  might  have;  been  charged 
with  any  one  of  the  items,  and  that  the  variobs  items  men¬ 
tioned  in  the  transfer  binder  referred  to  B,  indicating  dis¬ 
bursement  journal  which  the  witness  never  i  received,  and 
other  references  are  to  J,  standing  for  journal,  which  he 
has  never  had,  but  there  may  be  a  number  df  figures  con¬ 
tained  in  the  transfer  binder  which  coincide  with  the  figures 
that  the  witness  used  in  his  investigation,  but  there  is  no 
explanation  contained  therein  at  all  except  by  reference  to 
books  which  the  witness  did  not  receive,  namely,  the  dis¬ 
bursement  journal  and  the  general  journal,  jwhich  are  the 
necessary  books  to  connect  up  the  entries  to  fehow  the  pur¬ 
pose  for  which  all  the  checks  in  question  were  drawn. 

Thereupon  the  check  stubs  of  the  F.  H.  Snjith  Company 
for  the  years  1928  and  to  January  11, 1929,  was  marked  for 
identification  as  Government  Exhibit  C-203. 

Thereupon  check  stub  book  of  the  F.  H.  Smith  Company 
from  June  12,  1929,  to  November  21,  1929,  y*as  thereupon 
marked  for  identification  as  Government  C-204,  which  was 
then  exhibited  to  the  witness,  who  testified  that  it  was  a 
check  stub  book  listing  the  checks  drawn  on  the  Merchants 
Bank  &  Trust  Company  between  the  dates  of  June  12,  1929, 
and  November  21,  1929,  which  said  book  he  used  in  the 
preparation  of  the  items  contained  in  the  bill  Of  particulars. 

Thereupon  check  stub  book  of  the !  F.  H.  Smith 

486  Com  pa  nv  from  Mav  14,  1929.  to  December  10,  1929, 
was  thereupon  marked  for  identification  as  IT.  S. 

B-205.  which  was  exhibited  to  the  witness,  whci  testified  that 
he  used  the  book  in  the  course  of  his  investigation. 

Thereupon  check  stub  book  of  the  F.  H.  Smith  Company 
was  marked  for  identification  as  B-206,  which  was  exhibited 
to  the  witness,  who  stated  that  he  probably  djid  use  that  in 
connection  with  the  items  in  the  bill  of  particulars. 

Thereupon  check  stub  book  of  the  F.  H.  Smith  Company 
was  marked  for  identification  as  U.  S.  B-207,  which  the  wit- 
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ness  also  used  in  connection  with  his  investigation.  There¬ 
upon  the  hook  of  the  F.  H.  Smith  Company  was  marked  for 
identification  as  U.  S.  B-208,  which  the  witness  testified  was 
a  transfer  hinder  of  the  F.  H.  Smith  Company  for  the  years 
1927  and  28  for  ledger  sheets  both  general  and  subsidiary; 
that  the  s— called  loan  or  underwriting  accounts  were  con¬ 
tained  in  the  general  journal  of  the  F.  II.  Smith  Company; 
that  under  the  system  of  books  kept  by  the  F.  H.  Smith 
Company  there!  Avere  both  general  ledgers  and  subsidiary 
ledgers,  and  a  control  account  in  the  general  ledger  and 
detailed  accounts  in  the  subsidiary  ledgers;  that  none  of 
the  loan  accounts  which  were  named  in  the  indictment  were 
contained  in  the  transfer  binder  then  exhibited  to  the  wit¬ 
ness.  and  in  the  book  exhibited  to  the  witness  are  contained 
none  of  the  loan  accounts. 

Thereupon  cash  receipt  book  of  the  F.  H.  Smith  Com¬ 
pany  for  the  year  1929  was  marked  as  IT.  S.  B-209  for  iden¬ 
tification.  which  was  then  displayed  to  the  witness,  who  tes¬ 
tified  that  it  Avas  a  cash  receipts  book  A\Thieh  he  had 
487  referred  to  previously  in  his  testimony,  that  it  con¬ 
tained  entries  only  from  January  2nd  until  Novem¬ 
ber  16th.  inclusive,  of  the  year  1929,  and  contains  no  cash 
disbursements  but  merely  cash  receipts. 

The  ledger  of  the  F.  H.  Smith  Company  for  the  year 
1929  Avas  then  marked  for  identification  as  U.  S.  B-210, 
Avhich  AA'as  exhibited  to  the  Avitness,  A\rho  testified  that  it  is 
a  subsidiary  ledger  No.  1  for  the  year  1929,  and  that  none 
of  the  loan  accounts  mentioned  in  connection  Avith  the  bill 
of  particulars  or  the  indictment  Avere  therein  contained, 
and  that  it  Avas  of  no  use  to  him  in  the  preparation  of  the 
bill  of  particulars. 

Thereupon  a  transfer  binder  of  the  F.  H.  Smith  Com¬ 
pany  for  the  years  1927  and  28  Avas  thereupon  marked 
for  identification  as  being  U.  S.  B-211  and  Avas  then  ex¬ 
hibited  to  the 1  AAutness,  Avho  testified  that  it  is  a  transfer 
binder  containing  ledger  sheet  for  the  years  1927-1928, 
Avhich  book  he  used  that  morning,  but  that  it  did  not  con¬ 
tain  any  of  the  loan  accounts  in  question  hut  that  it  did 
contain  the  F.  II.  Smith  Company  account  with  the  Mer¬ 
chants  National  Bank  of  Minneapolis,  the  Harriman  Bank 
of  New  York,  and  the  Metropolitan  National  Bank,  which 
were  comprised  in  some  of  the  95  items  of  the  bill  of  par¬ 
ticulars. 
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F.  H.  Smith 


Thereupon  subsidiary  ledger  No.  5  of  thejF.  H.  Smith 
Company  was  thereupon  marked  for  identification  as  U. 
S.  B-212,  was  exhibited  to  the  witness,  concerning  which 
he  testified  that  it  was  a  subsidiary  ledger  No.  5  labelled 
“Expenses,”  containing  a  list  of  the  expenses  for  1929  up 
to  the  month  of  November  thereof,  and  that  he  had 

488  no  connection  with  any  of  the  items  <j)f  the  bill  of 
particulars. 

Thereupon  subsidiary  ledger  No.  3  of  theiF.  H.  Smith 
Company  for  the  year  1929  was  thereupon!  marked  for 
identification  as  U.  S.  B-213,  was  exhibited  to  the  witness, 
and  to  which  he  testified  that  it  was  subsidiary  ledger  No. 
3  drawing  account  for  the  year  1929  an  had  ho  connection 
with  any  of  the  items  of  the  bill  of  particulars. 

Thereupon  subsidiary  ledger  No.  4  of  the|F.  H.  Smith 
Company  for  the  year  1929  was  thereupon  marked  for  iden¬ 
tification  as  U.  S.  B-214,  was  exhibited  to  the|  witness,  who 
testified  that  it  was  subsidiary  ledger  No.  4;  for  the  year 
1929  and  that  lie  did  not  use  it  is  connection  w|th  the  prepa¬ 
ration  of  the  bill  of  particulars. 

Thereupon  subsidiary  ledger  4-A  of  the 
Company  was  thereupon  marked  for  identification  as  U.  S. 
B-215,  was  exhibited  to  the  witness,  who  testified  that  it 
was  subsidiary  ledger  No.  4-A  concerning  coupons  and  that 

it  had  no  connection  with  anv  of  the  matters  set  forth  in 

* 

the  bill  of  particulars. 

Thereupon  ledger  New  York  Office  of  the|F.  H.  Smith 
Company  was  thereupon  marked  for  identification  U.  S. 
B-216,  and  was  exhibited  to  the  witness,  who  j  testified  that 
it  was  a  ledger  of  the  New  York  office  of  thd  F.  H.  Smith 
Company  and  had  no  connection  with  any  of ! the  items  re¬ 
ferred  to  in  the  bill  of  particulars  and  he  cjid  not  use  it 
for  any  purpose. 

Thereupon  partial  payment  journal  of  the!  F.  H.  Smith 
Company  was  thereupon  marked  for  identification  as  U.  S. 
B-217,  was  exhibited  to  the  witness,  'who  testified 

489  that  it  was  a  partial  payment  journal!  and  that  he 
did  not  use  that,  which  was  a  journal  |record  of  in¬ 
coming  partial  payments  in  the  Smith  Company  and  had 
nothing  to  do  with  any  of  the  items  in  the!  bill  of  par¬ 
ticulars. 

Thereupon  a  group  of  five  minute-books  bf  the  F.  H. 
Smith  Company  were  thereupon  marked  for ;  identification 
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as  U.  S.  B-21S,  were  exhibited  to  the  witness,  who  testified 
that  they  were  a  group  of  minute  books,  some  of  the  F.  H. 
Smith  Company,  some  of  the  F.  II.  Smith  Company  of  Vir¬ 
ginia,  being  five  in  number,  which  were  not  used  by  him 
in  connection  with  any  of  the  matters  in  this  case. 

Thereupon  subsidiary  ledger  No.  2  of  the  F.  II.  Smith 
Company  was  thereupon  marked  for  identification  as  U.  S. 
B-219,  was  exhibited  to  the  witness,  who  testified  that  it 
was  subsidiary  ledger  No.  2,  containing  various  ledger  ac¬ 
counts  for  the  year  1929,  and  that  it  contained  nothing  con¬ 
cerning  the  loan  accounts  which  were  in  question  and  was 
not  used  by  him  in  connection  with  any  of  the  matters  set 
forth  in  the  bill  of  particulars. 

Thereupon  general  ledger  of  the  F.  II.  Smith  Company 
covering  part  of  the  year  1929  was  marked  for  identifica¬ 
tion  as  U.  S.  P.  20,  was  exhibited  to  the  witness,  who  tes¬ 
tified  that  it  was  a  general  ledger  of  the  F.  H.  Smith  Com¬ 
pany  covering  a  part  of  the  year  1929,  contained  none  of 
the  loan  accounts  in  question  or  any  explanation  of  the 
items  of  disbursement  involved  in  the  bill  of  particulars, 
and  was  not  used  by  the  witness  in  connection  with  the 
preparation  of  any  of  the  items  mentioned  in  the  bill  of 
particulars. 

490  Thereupon  secretary’s  record  book  No.  3  of  the  F. 

H.  Smith  Company  was  thereupon  marked  for  iden¬ 
tification  as  Ui  S.  B-221,  was  exhibited  to  the  witness,  who 
testified  that  it  was  a  record  book  that  is  the  secretary 
record  book  No.  3  dated  from  January  22nd,  1926,  to  May 
8th,  1928,  which  was  not  used  bv  the  witness  in  connection 
with  the  preparation  of  the  items  set  forth  in  the  bill  of 
particulars. 

Thereupon  secretary’s  record  book  No.  1,  May  27,  1920, 
to  July  23,  1924.  was  thereupon  marked  for  identification 
as  U.  S.  B-222,  was  exhibited  to  the  witness,  who  testified 
that  it  was  secretary’s  record  book  No.  1,  May  27,  1920, 
to  July  23,  1924,  and  did  not  contain  any  accounting  con¬ 
cerning  any  of  the  items  in  the  bill  of  particulars  or  of  any 
of  the  loan  accounts  in  question. 

Thereupon  subsidiary  ledger  No.  6  for  1929  was  there¬ 
upon  marked  for  identification  as  U.  S.  B-223  and  was  ex¬ 
hibited  to  the  witness,  who  testified  that  it  was  subsidiary 
ledger  No.  6  for  bad  checks  and  collections  for  the  years 
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1929,  and  that  he  had  no  use  for  that  book  in  connection 
with  the  bill  of  particulars. 

Thereupon  transfer  binder  No.  1927  was  thereupon 
marked  IT.  S.  Exhibit  B-224  for  identification,  was  ex¬ 
hibited  to  the  witness,  who  testified  that  it  \yas  a  transfer 
binder  containing  expenses  and  income,  drawing  account 
for  the  year  1927  only,  and  that  it  did  not  contain  any 
matters  concerning  any  of  the  items  set  forth  in  the  bill 
of  particulars. 

Thereupon  secretary’s  record  book  No.  2  of  the  F. 

491  H.  Smith  Investment  Company  January  30,  1925,  to 
January  14,  1926,  was  thereupon  marked  for  identi¬ 
fication  as  U.  S.  B-225,  was  exhibited  to  the  witness,  who 
testified  that  it  was  a  secretary’s  record  book  No.  2  of  the 
F.  H.  Smith  Investment  Company  January;  30,  1925,  to 
January  14,  1926,  and  contained  no  accounting  of  any  of 
the  matters  involved  in  the  bill  of  particular^. 

Thereupon  a  package  of  four  minute  books  Iwere  marked 
for  identification  as  U.  S.  B-226,  were  exhibited  to  the  wit¬ 
ness,  who  testified  that  it  was  another  group  of  minute- 
books,  one  of  the  Union  Trust  Company,  one  of  the  F.  H. 
Smith  Investment  Company,  one  of  the  F.  Hi  Smith  Com¬ 
pany,  one  of  the  Columbia  Trust  and  Registrar  Corpora¬ 
tion,  none  of  which  were  books  of  accounting.; 

Thereupon  security  journal  for  the  year  1927  was  marked 
for  identification  as  U.  S.  B-227,  as  exhibited  to  the  wit¬ 
ness,  who  testified  that  it  was  a  security  journal  for  the 
year  1927  containing  a  record  of  the  securities  sold  by  the 
F.  II.  Smith  Company  but  did  not  —  accounting  in  any 
manner  of  the  matters  set  forth  in  the  bill  off  particulars 
and  was  not  used  by  him  in  the  preparation  of  his  testimony. 

Thereupon  partial  payment  securities  journal  for  the 
year  1928  was  thereupon  marked  for  identification  as  U.  S. 
B-228,  was  exhibited  to  the  witness,  who  testified  that  it 
was  a  partial  payment  security  journal  for  the  recording 
of  partial  payments  received  by  the  F.  H.  Smith  Company 
for  the  vear  1928,  that  it  did  not  account  in  anv  wav  or 
to  anv  extent  for  disbursements  bv  the;  F.  H.  Smith 

492  Company  and  was  not  used  by  the  witness  in  prepa¬ 
ration  of  the  items  of  the  bill  of  particijlars. 

Securities  journal  for  the  year  .  1928  was  thereupon 
marked  for  identification  as  U.  S.  B-229,  wasj  exhibited  to 
the  witness,  who  testified  that  it  was  the  security  journal 
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for  the  year  1928  of  the  exact  same  nature  as  the  preced¬ 
ing  two  books,  and  was  not  used  by  him  in  the  preparation 
of  the  matter  set  forth  in  the  bill  of  particulars. 

Thereupon  securities  journal  for  1929  was  thereupon 
marked  for  identification  as  U.  S.  B-230,  was  exhibited  to 
the  witness,  who  testified  that  the  securities  journals  ac¬ 
count  for  receipts  but  not  for  the  disbursements  of  money 
and  do  not  explain  why  items  in  the  bill  of  particulars  and 
none  of  the  securities  journals  were  used  in  preparation  of 
the  matters  contained  in  the  bill  of  particulars  by  the 
witness. 

Thereupon  a  box  containing  checks  drawn  on  various 
banks  by  the  F.  H.  Smith  Company  was  marked  for  identi¬ 
fication  as  U.  S.  B-231,  was  exhibited  to  the  witness,  who 
testified  that  it  contained  a  large  number  of  various  checks 
drawn  on  various  banks  by  the  F.  H.  Smith  Company,  all 
cancelled,  that  he  used  none  of  the  checks  in  connection 
with  the  investigation  of  the  matters  set  forth  in  the  bill 
of  particulars,  were  a  small  part  of  the  checks  which  were 
turned  over  to  him  on  subpoena  duces  tecum  from  the  F.  H. 
Smith  Company,  that  they  were  all  jumbled  up,  did  not 
run  in  chronological  order,  and  it  took  him  three  or  four 
davs  to  sort  out  with  the  assistance  of  others;  that 
493  a  great  number  of  cheeks  which  were  missing,  and 
that  after  sorting  they  did  not  run  chronologically, 
and  that  he  had  examined  all  of  the  checks  to  determine 
whether  thev  bv  anv  possibilitv  were  connected  with  any 
of  the  items  in  the  bill  of  particulars. 

Thereupon  a  roll  of  papers,  journal  sheets,  etc.,  for  the 
year  1929  were  thereupon  marked  for  identification  as  U. 
S.  B-232,  were  exhibited  to  the  witness,  who  testified  that 
they  were  a  number  of  cash  receipts,  journal  sheets,  partial 
payment  journal  sheets,  for  a  period  from  November  15, 
1929,  to  December  31,  1929,  and  that  he  did  not  use  any  of 
them  in  connection  with  his  preparation  of  the  matters  set 
forth  in  the  bill  of  particulars. 

Thereupon  a  box  of  books  were  marked  for  identification 
as  IT.  S.  B-233,  were  exhibited  to  the  witness,  who  testified 
that  this  was  a  box  of  records  furnished  under  subpoena 
duces  tecum,  that  he  examined  the  contents  of  the  box,  and 
that  it  contained  a  number  of  loan  folders  but  no  loan  ac¬ 
counts;  that  he  found  there  nothing  of  use  in  explanation 
of  any  of  the  items  of  the  bill  of  particulars;  that  he  re- 
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eeived  this  box  only  in  October  of  1930,  and  bad  never  ex¬ 
amined  it  thoroughly. 

Thereupon  a  box  of  books  was  marked  for  identification 
as  U.  S.  B-234,  were  exhibited  to  the  witness,  jwho  testified 
that  it  contained  more  of  the  same  file  which  were  explained 
by  him  in  Exhibit  B-233,  of  which  he  has  not  made  any 
use,  containing  only  loan  folders  but  no  loan  accounts. 

Thereupon  a  card  record  of  holders  of  the  F.  H. 

494  Smith  Company  preferred  stock  wajs  thereupon 
marked  for  identification  as  U.  S.  B-£35,  was  ex¬ 
hibited  to  the  witness,  who  testified  that  it  was  a  card  rec¬ 
ord  of  the  F.  H.  Smith  Company  containing  the  name  and 
certificate  number  of  the  holders  of  the  F.  H.  j  Smith  Com¬ 
pany  preferred  stock  totaling  an  amount  of  approximately 
$7,000,000;  that  he  made  no  use  of  this  in  connection  with 
the  matters  set  forth  in  the  bill  of  particulars.; 

Thereupon  cancelled  checks  of  the  F.  II.  Smith  Company 
for  1927  and  '28  were  thereupon  marked  for  identification 
as  U.  S.  B-23G,  were  exhibited  to  the  witness,  who  testified 
that  they  were  cancelled  checks  of  the  F.  H.  pmith  Com¬ 
pany  for  the  years  1927  and  some  for  the  year  1928;  that  he 
had  examined  these  cheeks  with  a  view  to  ascertaining 
whether  anv  of  them  referred  to  any  of  the  matters  set 
forth  in  the  bill  of  particulars,  but  that  they  had  been  of  no 
avail  to  him. 

Thereupon  a  package  of  loan  files  were;  thereupon 
marked  for  identification  as  U.  S.  B-237,  was  exhibited  to 
the  witness,  who  testified  that  thev  were  loan  files  similar 
to  those  previously  testified  to  by  him,  were  pf  no  use  to 
him  in  anv  wav  and  contained  no  accounts. 

*  *  I 

Thereupon  a  package  of  books  was  marked  fdr  identifica¬ 
tion  as  Exhibit  U.  S.  B-23S,  exhibited  to  the  fitness,  who 
stated  that  he  believed  them  to  be  the  books  ojf  either  the 
New  York  or  the  Buffalo  office  of  the  F.  II.  Smith  Com- 

I 

pany;  that  he  did  not  use  them  at  all,  that  he  cojuld  not  find 
any  marks  on  the  books,  and  he  believed  them  to  be  the 
books  of  the  Buffalo  or  the  New  York  office  of  the 

495  F.  II.  Smith  Company;  the  amounts  thereof  are 
small  and  the  items  are  of  a  local  nature  purely. 

Thereupon  a  package  of  cancelled  checks  was  marked  for 

identification  as  U.  S.  B-239,  were  exhibited  to  the  witness, 

who  testified  that  thev  were  more  cancelled  checks  which 

% 

were  examined  by  him  but  were  not  checks  concerning  any 
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of  the  items  sCt  forth  in  the  bill  of  particulars,  but  they 
were  all  jumbled  when  received  by  him  and  when  arranged 
chronologically  he  found  that  many  of  the  numbers  therein 
were  missing. 

Thereupon  a  package  of  files  was  marked  for  identifica¬ 
tion  as  U.  S.  B-240,  exhibited  to  the  witness,  who  testified 
that  they  were  more  loan  files  similar  to  those  previously 
testified  to  bv  him  and  were  not  in  anv  wav  used  bv  him  in 
connection  with  the  investigation,  and  contained  no  infor¬ 
mation  that  would  in  any  way  show  the  disposition  of  the 
disbursements  that  were  made  in  connection  with  any  of 
the  items  of  the  bill  of  particulars. 

Thereupon  certain  cancelled  checks  were  thereupon 
marked  for  identification  as  U.  S.  B-241,  were  exhibited  to 
the  witness,  who  testified  that  they  were  more  cancelled 
checks  drawn  upon  various  banks,  and  he  could  not  find 
therein  any  of  the  cheeks  mentioned  in  the  bill  of  particu¬ 
lars,  and  that  many  of  the  numbers  were  missing.  Witness 
further  testified  that  he  had  approximately  20,000  can¬ 
celled  checks  of  the  F.  H.  Smith  Company. 

Thereupon  loan  files  were  marked  for  identification  as 
U.  S.  B-242,  were  exhibited  to  the  witness,  who  testified 
that  they  were  more  loan  files  similar  to  those  previ- 
496  ously  testified  to  by  him,  and  contained  no  loan  ac¬ 
counts  or  accounts  of  any  of  the  buildings  that  were 
mentioned  and  were  of  no  use  to  him  in  the  preparation  of 
the  matters  set  forth  in  the  bill  of  particulars. 

Thereupon  a  trunk  containing  books  was  marked  for 
identification  as  U.  S.  B-243,  were  exhibited  to  the  witness, 
who  testified  that  it  contained  a  number  of  check  stub  books, 
none  of  which  were  made  use  of  by  the  witness,  some  for 
the  years  as  far  back  as  the  year  1926,  some  for  1928,  some 
for  1930,  and  some  for  1929,  which  the  witness  examined 
but  he  could  not  find  in  any  of  them  any  notation  concern¬ 
ing  the  nature  of  the  charge  on  the  books  of  the  Smith  Com¬ 
pany  in  connection  with  the  disbursements  of  the  items  that 
were  mentioned  in  the  bill  of  particulars. 

Thereupon  a  package  of  cancelled  checks  was  marked  for 
identification  as  U.  S.  B-244,  were  exhibited  to  the  witness, 
who  testified  that  they  were  more  cancelled  checks  of  the 
F.  H.  Smith  Company  which  were  received  in  a  disar¬ 
ranged  condition  which  the  witness  straightened  out,  find¬ 
ing  that  numbers  thereof  were  missing ; 
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Thereupon  a  package  of  papers  were  marked  for  identi¬ 
fication  as  U.  S.  B-245,  were  exhibited  to  thej  witness,  who 
testified  that  they  were  a  number  of  debit  slips  after  No¬ 
vember  15,  1929;  a  number  of  check  vouchers | which  appear 
to  be  dividends  or  interest  vouchers  dated  afjter  November 
15,  1929,  of  which  some  were  dated  before. 

Whereupon  there  was  exhibited  to  the  witness  three 
bound  books  containing  some  check  vouchers  I  in  connection 
with  the  payment  of  interest  on  bond! issues,  which 

497  the  witness  testified  had  no  connection  with  anv  of 
the  items  in  the  bill  of  particulars. 

—  was  exhibited  to  the  witness  certain  cancelled  checks 
which  were  then  and  there  marked  for  identification  as 
U.  S.  B-246,  which  the  witness  testified  were  received  by 
him  —  accordance  with  the  subpoena  issued  in  October,  1930, 
all  of  which  checks  appear  to  be  dividend  or  interest  checks 
on  bond  issues  or  preferred  stock. 

Thereupon  a  package  of  books  were  marked  for  identifica¬ 
tion  as  U.  S.  B-247,  which  were  exhibited  to  the  witness, 
who  tesified  that  it  contained  a  number  of  bond  audit  books, 
a  running  inventory  of  the  bond  and  stock  certificate  books 
of  the  F.  H.  Smith  Company  and  the  F.  H.  Smith  Invest- 

l  % 

ment  Company. 

Thereupon  the  Government  offered  in  evidence  records 
which  had  previously  been  marked  for  identification  as 
C-107,  C-197,  C-323,  C-22,  C-159,  C-324,  C-lll,  jC-107,  C-366, 
C-367,  to  which  offer  to  admit  in  evidence  t^ie  defendant 
duly  objected,  upon  the  grounds  theretofore  stated,  which 
objection  was  overruled  by  the  Court,  and  an  exception  was 
then  and  there  noted  on  the  minutes  of  the  Cburt. 

Thereupon  a  box  containing  debit  tickets,  cancelled  checks, 
check  stubs  and  miscellaneous  data  of  the  F.  HI  Smith  Com¬ 
pany  was  marked  for  identification  as  U.  S.  B-248,  was  ex¬ 
hibited  to  the  witness,  who  testified  that  the  hjox  contained 
debit  tickets,  cancelled  checks,  check  stubs,  miscellaneous 
data  that  the  F.  II.  Smith  Company  submitted  in  com¬ 
pliance  with  the  recent  subpoena,  all  of  which  the  witness 
had  examined  and  none  of  which  concerjied  any  mat- 

498  ter  set  forth  in  the  bill  of  particulars,  j  but  that  the 
witness  could  not  ascertain  the  reason!  for  the  dis¬ 
bursement  of  the  funds  mentioned  in  the  bill  of  particulars 
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because  he  had  not  either  the  cash  disbursement  journals 
or  the  general  journals  of  the  F.  II.  Smith  Company  for 
the  years  1927,  ’2S  and  ’29,  up  to  the  1st  of  November,  1929. 

Witness  further  testified  that  the  general  journal  if  pro¬ 
duced  would  show  the  breaking  down  of  the  suspense  ac¬ 
count  as  to  the  charges  to  be  made  to  the  various  other 
accounts  and  that  the  purpose  of  the  general  journal  is  to 
record  the  transfer  from  one  account  into  another;  that  in 
the  instant  case  of  the  F.  H.  Smith  Company  they  had  a 
suspense  account  which  was  loaded  monthly  and  cleared  at 
the  end  of  each  month,  so  that  if  the  accountant  had  had 
the  general  journal  he  could  determine  to  which  expense  ac¬ 
count  or  capital  account  or  other  account  these  items  from 
the  suspense  account  had  been  cleared;  and  that  when  he 
used  the  terms  expense  account  and  capital  account  or 
other  account  he  included  the  so-called  underwriting  or  loan 
account. 

Thereupon  a  box  containing  bond  coupon  books  and  other 
data  was  marked  for  identification  as  U.  S.  B-249,  was  ex¬ 
hibited  to  the  witness,  who  testified  that  the  contents  of 
that  box  were  bond  coupon  books  and  perhaps  other  data 
which  was  received  by  the  witness  in  New  York  in  response 
to  a  subpoena  duces  tecum,  that  it  was  boxed  up  in  New 
York,  and  that  he  had  not  opened  the  box  since  it  was  sent 
down  to  the  city  of  Washington  and  he  has  not  used  it  in 
any  way,  and  that  none  of  the  data  therein  furnished  tended 
to  explain  any  of  the  several  items  of  the  bill  of  particu¬ 
lars. 

499  Thereupon  a  package  containing  books  of  the  New 
York  Office  of  the  F.  II.  Smith  Company  was  marked 
for  identification  as  U.  S.  B-250,  was  exhibited  to  the  wit¬ 
ness,  who  testified  that  it  contained  books  of  the  New  York 
office  of  the  F.  H.  Smith  Company  which  pertained  solely 
to  that  office. 

Thereupon  certain  ledger  accounts  of  the  F.  IT.  Smith 
Company  from  November  14,  1929,  to  April,  1930,  and  the 
books  of  the  Albany  office  of  the  F.  If.  Smith  Company 
were  marked  for  identification  as  U.  S.  B-251,  were  exhibited 
to  the  witness;  who  testified  that  they  were  ledger  accounts 
since  November,  19.V?,  to  April  1930,  submitted  recently 
in  compliance  with  the  subpo-na  duces  tecum  served  in  the 
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State  of  Delaware,  and  that  the  other  boobs  are  those  of 
the  Albany  office  of  the  F.  IT.  Smith  Company. 

Thereupon  a  cash  receipt  journal  of  the  F.  H.  Smith 
Company  for  the  years  1927  and  1928  wefe  marked  for 
identification  as  U.  S.  B-252,  exhibited  to  the  witness,  who 
testified  that  they  were  a’asli  receipts  jourmjd  of  the  F.  II. 
Smith  Company  for  the  years  1927  and  192$,  but  not  cash 
disbursements,  but  that  not  having  the  general  journal  of 
the  F.  H.  Smith  Company  he  could  not  learn  therefrom  any¬ 
thing  concerning  cash  disbursements. 

Thereupon  the  disbursement  records  and  some  other 
books  of  the  Boston  office  of  the  F.  H.  Smith  Company 
were  marked  for  identification  as  U.  S.  B-253,  were  exhibited 
to  the  witness,  who  testified  that  it  was  a  disbursement  rec¬ 
ord  of  the  Boston  office  of  the  F.  H.  Smith  Company  which 
bears  the  name  on  the  outside  “Boston  Office.”  but 
500  that  these  were  altogether  different  from  the  dis¬ 
bursement  journal  books  of  the  F.  H.  Smith  Company 
for  their  main  office. 

Witness  further  testified  that  the  name  jof  the  F.  H. 
Smith  Company  was  changed  from  the  F.  H.  Smith  Invest¬ 
ment  Company  to  the  F.  H.  Smith  Compaifc  on  January 
8,  1926.  Thereupon  a  package  containing  loan  files  was 
marked  for  identification  as  U.  S.  B-252,  weiie  exhibited  to 
the  witness,  who  testified  that  those  were  loaln  files  similar 


to  those  identified  by  him  previously,  that 'lie  had  gone 
through  them  looking  for  loan  accounts  but  found  no  record 
of  any  of  the  disbursements  set  forth  in  thje  bill  of  par¬ 
ticulars. 

Thereupon  a  trunk  containing  ledger  sheets  of  the  F.  H. 
Smith  Company,  New  York  office,  was  marked  for  identifi¬ 
cation  as  U.  S.  B-255,  was  exhibited  to  the  j  witness,  who 
testified  that  the  trunk  contained  ledger  sheet's  of  the  F.  H. 
Smith  Company  for  the  New  York  office  and|  a  number  of 
check  stubs  of  the  F.  H.  Smith  Company  Nejw  York  office 
and  other  offices,  but  it  will  be  impossible  ito  determine 
whether  or  not  the  particular  checks  which  wejre  kept  in  the 
general  office  in  the  city  of  Washington  or  ih  the  various 
local  offices,  and  that  none  of  the  items  contained  in  this 
record  marked  for  identification  as  aforesaid;  was  used  by 
him  in  preparation  of  any  of  the  matters  set  forth  in  the 
bill  of  particulars. 
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Witness  further  testified  that  he  had  seen  the  general 
journal  of  the  F.  H.  Smith  Company  in  the  offices  of  that 
company  and  particularly  in  the  office  of  William  Warfield 
Ward,  its  attorney,  some  time  in  June,  1929;  that 

501  there  had  been  a  subpoena  duces  tecum  issued  in 
May,  1929,  calling  for  the  production  of  certain 

books,  but  thct  they  were  not  produced,  and  that  some  time 
subsequent  thereto  the  witness  was  instructed  by  Mr.  Rover 
to  go  to  the  office  of  the  F.  H.  Smith  Company  where  certain 
books  would  be  produced,  and  that  it  was  in  order  not  to 
inconvenience  the  company  by  taking  the  books  away  from 
them,  and  that  some  of  these  books  were  on  that  occasion 
produced,  among  them  the  general  journal  and  one  journal 
voucher  describing  in  detail  an  entry  appearing  in  the  gen¬ 
eral  journal,  and  that  upon  that  occasion  while  examining 
the  general  journal  he  called  for  supporting  vouchers  in 
several  instances  which  were  not  produced  because  they 
could  not  be  found.  Witness  further  testified  that  upon 
that  occasion  some  loose  leaf  sheets  of  the  disbursement 
journal  of  the  F.  H.  Smith  Company  were  produced  which 
lie  examined.  The  witness  further  testified  that  upon  that 
occasion  he  had  a  package  of  loose  leaf  disbursement  jour¬ 
nal  sheets  about  three  feet  high,  which  package  included  in 
addition  some  disbursement  journals,  some  cash  receipt 
journals,  and  some  securities  journals,  but  he  did  not  know 
how  many  of  each  he  had;  that  the  disbursement  journal  in 
use  in  the  F.  H.  Smith  Company  was  a  loose  leaf  journal 
but  that  the  general  journal  was  not,  the  latter  being  a 
bound  journal,  both  of  which  were  subsequently  subpoenaed, 
but  neither  the  disbursement  journal  nor  the  general  jour¬ 
nal  have  ever  been  produced  with  the  exception  of  the 
months  of  November  and  December,  1929,  pertaining  to  the 
disbursement  journal. 

Witness  further  testified  that  the  general  journal 

502  of  which  he  had  just  testified  was  the  general  journal 
referred  to  in  the  fourth  count  of  the  indictment,  and 

that  the  main  purpose  of  such  a  book  was  to  transfer  items 
from  one  account  to  another,  and  it  included  for  that  pur¬ 
pose  the  clearing  of  the  subscription  account,  the  wash  item 
account,  and  other  accounts  into  different  accounts  in  the 
F.  H.  Smith  Company’s  books. 

Thereupon  upon  cross-examination  the  witness  testified 
in  substance  as  follows: 
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That  Mr.  Dodds  had  consulted  with  him  during  the  prep¬ 
aration  of  the  indictment  and  that  possibly  ijie  had  aided  in 
describing  the  general  journal  as  contained  in  the  fourth 
count  of  the  indictment.  I 

Witness  further  testified  that  the  general  journal  is  not  a 
record  of  day-to-day  transactions  in  which  is  entered  only 
the  totals  of  each  item  of  disbursement  and  each  item  of 
receipts,  and  that  it  is  a  necessary  book  in  afiy  bookkeeping 
system.  Witness  does  not  claim  that  the  general  journal 
in  use  of  the  F.  H.  Smith  Company  was  improperly  kept  as 
a  book  of  account.  Witness  further  testified  that  from  his 
inspection  of  the  books  of  the  company  in  tjhe  office  of  its 
attorney  he  learned  that  the  loan  accounts  |were  separate 
loose  leaf  ledger  sheets. 

Witness  further  testified  that  he  had  been  a  certified 
public  accountant  since  September  5,  1930,  |and  has  taken 
the  examination  in  May,  1930,  and  had  taken  ^altogether  five 
examinations  for  certification,  having  passied  it  the  last 
time,  having  failed  the  examination  therefor  in  May,  1926, 
passing  one-half  of  the  examination  iin  May,  1927, 
503  failing  it  in  1928,  and  again  in  192p,  and  having 
passed  it  in  1930;  that  he  had  never  been  employed 
bv  a  bank.  ! 

"Witness  further  testified  that  during  1924  that  he  was 
an  accountant  with  the  Public  Utilities  Comjnission  of  the 
'District  of  Columbia  and  preceding  that  he  jwas  employed 
by  the  valuation  department  of  the  New  York  Central  Rail¬ 
road  for  one  year,  and  that  since  May,  1925,  he  has  been 
employed  by  the  Department  of  Justice,  and  that  prior  to 
his  employment  in  the  valuation  department  he  was  em¬ 
ployed  by  the  New  York  Central  Railroacj  auditing  de¬ 
partment  for  four  years.  | 

Witness  further  testified  that  he  did  not  believe  he  had 
made  any  mistake  in  connection  with  the  preparation  of 
the  bill  of  exceptions,  that  he  does  not  know  of  any  that 
he  has  made. 

Witness  further  testified  that  on  May  ljk  1928,  there 
were  total  checks  cashed  on  the  account  of  thje  Smith  Com¬ 
pany  in  the  sum  of  $31,143.79  and  he  also  found  that  on 
the  same  day  there  was  credited  to  the  personal  account 
of  G.  Bryan  Pitts  at  the  Commercial  National  Bank 
$31,075;  that  there  is  a  coincidence  betvyeen  the  two 
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amounts  to  the  extent  of  the  $31,000,  whereupon  the  fol¬ 
lowing  occurred: 

“Q.  That  was  sufficient  to  make  you  think  it  was  an  em¬ 
bezzlement?  A.  1  find  that  these  checks  were  cashed,  and 
coincident  with  it  1  find  a  deposit,  and  that  is  all  I  have 
testified  to.” 


Witness  further  testified  that  over  a  period  of  approxi¬ 
mately  ten  or  eleven  days  he  had  taken  a  group  of 
504  seven  checks  which  were  cashed  added  a  total  to  a 
little  more  than  $31,000  and  then  learned  that  Mr. 
Pitts’  account  at  the  Southern  Maryland  Trust  Company 
was  credited  with  $31,075,  and  that  he  therefore  reached 
the  conclusion  that  that  constituted  an  embezzlement. 

Witness  further  testified  that  in  the  amount  of  $31,075 
concerning  which  he  previously  testified  there  was  an  item 
of  $511.90  which  might  have  been  a  bad  check  item;  that 
from  the  books,  and  records  which  he  examined  an  innocent 
inference  as  well  as  a  guilty  inference  might  be  drawn  and 
that  he  drew  the  guilty  one. 

Thereupon  the  witness  was  shown  Government  Exhibit 
B-252,  in  which  there  was  an  entry  purporting  to  be  a  bad 
check  entry  in  the  amount  of  $511.90. 


Witness  further  testified  that  the  substance  of  his  testi¬ 
mony  concerning  the  cashing  of  checks  was  that  the  check 
was  cashed  by  somebody  and  that  on  the  same  day  or  there¬ 
abouts  a  deposit  in  substantially  the  same  amount  of  money 
was  made  to  Mr.  Pitts’  personal  account.  That  is,  that 
the  substance  of  his  testimony  is  that  there  were  checks 
cashed  at  the  bank  and  coincident  with  the  cashing  of  these 
checks  there  were  deposits  in  cash  or  the  purchases  of 
treasurer’s  checks  or  the  transmittal  of  wires  by  or  under 
the  direction  of  Mr.  Pitts  or  to  the  credit  of  Mr.  Pitts’  ac¬ 
count,  and  that  the  witness  as  an  expert  based  his  con¬ 
clusion  that  there  must  be  embezzlement  because  in  some 
instances  the  cashing  of  the  check  and  the  deposit  as  afore¬ 
said  coincided  in  amount,  and  it  was  upon  this  that  his 
conclusion  of  embezzlement  was  based. 

595  Witness  further  testified  that  lie  did  not  spend 
much  time  looking  among  the  20,000-odd  checks 
which  were  delivered  to  him  or  the  ones  mentioned  in  the 
bill  of  particulars  because  the  original  books  of  entry,  that 
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is  the  cash  disbursements  journal  listing  all;  of  the  checks, 
was  not  delivered  to  him,  and  that  accordingly  he  would 
have  to  hunt  through  28,000  checks  and  he  may  have  missed 
the  checks  for  which  he  was  looking  two  dr  three  times 
even,  and  that  he  did  find  certain  of  the  checks  amongst 
the  28,000  odd  checks  which  have  already  b€jen  introduced 
in  evidence. 

Witness  further  testified  that  his  conclusipn  concerning 
embezzlement  was  based  partly  upon  the  fact  that  checks 
in  large  amounts  were  cashed  as  distinguished  from  being 
deposited  in  bank. 

Witness  was  thereupon  shown  Government  Exhibit 
B-208,  a  transfer  binder  for  the  year-  1927  $nd  1928,  and 
his  attention  was  directed  to  one  page  entitled  “Bad 
checks,”  and  particularly  to  the  item  of  $5jL1.90  concern¬ 
ing  which  he  had  previously  testified,  to  which  the  witness 
replied  that  he  could  not  determine  whether; or  not  it  was 
for  a  bad  check  because  there  was  a  further  reference  to 
“D-30,”  meaning  disbursement  journal  which  he  had  not 
received.  Witness  further  testified  that  he  firould  want  to 
see  the  disbursement  journal  before  he  could;  tell  what  the 
item  of  $511.90  referred  to,  although  recorded  under  bad 
debts.  i 

Witness  further  testified  that  if  it  developed  that  he  was 
wrong  about  one  item  he  would  not  have  dny  doubt,  he 
would  not  begin  then  to  have  some  doubt  that  maybe  he 
were  wrong  in  the  others  mentioned  in  the  bill  of 
506  particulars  and  despite  being  shown  j  that  he  was 
wrong  about  one  item  in  the  bill  of  particulars  he 
would  nevertheless  be  just  as  sure  of  the  others. 

Thereupon  there  was  exhibited  to  the  witness  check  of 
the  F.  II.  Smith  Company  No.  49894  dated  June  25,  1928, 
payable  to  the  order  of  Thomas  L.  Hume  ijn  the  sum  of 
$3,300,  signed  F.  H.  Smith  Company  by  L|  E.  Thomas, 
treasurer,  with  an  unintelligible  endorsement  thereon, 
probably  that  of  Mr.  Hume  and  indicating  on  its  face  by  its 
stamp  that  it  was  cashed  by  the  paying  tellei  at  the  Com¬ 
mercial  National  Bank  by  Mr.  Hume,  and  thereupon  the 
attention  of  the  witness  was  directed  to  Government  Ex¬ 
hibit  C-229,  securities  journal,  to  an  entry  j  therein,  “44 
shares  Smith  preferred  certificate  5742,  3250,  3252,  3251, 
and  3249,  and  an  entry  $3300,”  which  the  witness  testified 
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ho  had  not  noticed  before  and  which  was  on  the  same  date 
which  the  check  in  the  sum  of  $3300  bore  and  in  the  same 
amount,  whereupon  the  witness  testified  that  in  his  opinion 
he  thinks  that  the  check  does  refer  to  the  item  concerning 
the  sale  of  preferred  stock,  but  he  would  like  to  call  the 
attention  of  the  jury  to  the  fact  that  this  $3300  is  credited 
to  sundries,  indicating  that  it  must  have  been  paid  out  of 
sumb'res  by  an  entry  which  would  appear  on  the  general 
journal  which  the  witness  had  not  received.  Thereupon  the 
check,  which  had  been  previously  exhibited  to  the  witness, 
was  marked  for  identification  as  Defendant’s  No.  5. 

Witness  thereupon  testified  that  if  the  entry  in  the  secur¬ 
ities  journal  applied  to  this  check  marked  for  identifica¬ 
tion  as  Defendants’  No.  5,  that  he  did  not  believe  that 
507  the  money  was  embezzled  because  the  certificates  of 
the  preferred  stock  which  had  been  cancelled  appear 
to  have  been  sold  to  the  Smith  Company  by  Mr.  Hume,  and 
that  he  took  a  check  in  the  sum  of  $3300,  went  to  the  bank 
and  endorsed  the  check,  got  the  money  thereon,  but  the 
witness  would  not  admit  his  conclusion  was  wrong  about 
this  $3300  item. 

Witness  further  testified  that  he  concluded  that  a  deposit 
to  Mr.  Pitts'  personal  account  on  October  21st,  1927,  of 
$5,000  included  the  proceeds  of  a  check  of  the  Smith  Com¬ 
pany  cashed  October  18th,  1927  in  the  sum  of  $4,000,  and 
therefore  represented  an  embezzlement  of  the  proceeds  of 
the  $4,000  checks.  Thereupon  the  attention  of  the  witness 
was  directed  to  the  cash  receipts  journal  under  date  of 
October  38,  1927,  Government  Exhibit  No.  252,  and  his  at¬ 
tention  was  called  to  an  entry  therein  on  that  page  under 
date  of  October  18,  1927,  which  recorded  a  debit  to  the  W. 
II.  West  Company  of  $4,000  and  a  debit  to  cash  of  $4,000 
and  a  credit  to  suspense,  being  a  debit  to  cash  at  the  Com¬ 
mercial  National  Bank  and  a  credit  to  the  suspense  account 
with  a  notation  thereupon  “ W.  II.  West  Company.”  The 
witness  testified  that  the  general  journal  has  never  been 
produced  which  would  show  how  this  matter  was  cleared 
out  of  suspense  account.  Whereupon  the  witness  further 
testified  that  he  would  nevertheless  consider  this  to  be  an 
embezzlement  because  of  the  absence  of  the  disbursement 
journal. 

Thereupon  the  witness  testified  in  substance  that  until 
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he  was  convinced  to  the  contrary  he  still  entertains 

508  the  opinion  that  there  must  have  been  an  embezzle¬ 
ment  by  reason  of  the  cashing  of  thfe  check  based 

upon  his  previous  testimony. 

Referring  to  item  No.  3  of  the  bill  of  particulars  the  wit¬ 
ness  testified  that  he  claimed  that  a  total  of  $5,681.20  of  the 
Smith  Company  checks  were  cashed  on  October  19,  1927,  to 
October  22,  1927,  and  on  that  later  date  a  cash  deposit  of 
$5,000  was  paid  to  the  credit  of  G.  Bryan  Pitts  at  the  Com¬ 
mercial  National  Bank  and  accordingly  he  had  no  doubt 
whatsoever  that  the  money  deposited  to  Mr.  Pitts’  account 
even  as  to  the  $1200  check  included  in  tin}  said  sum  of 
$5,681.20  must  have  been  embezzled. 

Witness  further  testified  that  from  his  examination  of 
the  books  of  the  Smith  Company  which  were  delivered  to 
him  ho  ascertained  that  the  petty  cash  fund  employed  in 
that  company  was  what  is  known  as  an  impress  petty  cash 
fund,  which  is  an  accounting  term  which  means  that  the 
fund  was  kept  up  to  a  certain  amount  at  all  times,  which 
varied  from  $25,000,  $20,000  and  $15,000,  which  funs  was 
replenished  from  time  to  time  by  checks  drawn  to  petty 
cash,  cashed,  and  the  cash  turned  over  to  the  petty  cashier. 
Witness  further  testified  that  in  the  bill  of  particulars  he 
had  listed  some  checks  which  were  drawn  for  replenishing 
the  petty  cash  fund  and  that  the  reason  therefor  was  be¬ 
cause  he  did  not  know  what  happened  to  the  petty  cash, 
actual  cash  that  went  out  which  was  replenished  by  those 
checks;  that  such  checks  were  four  or  five  in  number,  which 
the  witness  knew  were  written  payable  to ;  the  order  of 
petty  cash  but  in  his  opinion  that  did  not  mjean  anything:; 
that  in  some  cases  the  books  of  the  Srjiith  Company 

509  showed  that  the  cashier  charged  himielf  with  cash 
therefor  in  each  of  these  four  or  five  distances  which 

he  had  in  mind. 

Thereupon  the  witness  while  testifying  to  the  cashing  of 
a  check  for  $695.60  referring  to  item  No.  3  | of  the  bill  of 
particulars  stated  that  that  item  was  in  the  |embezzlement 
indictment  whereas  this  indictment  is  the  conspiracy  in¬ 
dictment.  Thereupon  counsel  for  the  defendant  moved  the 
Court  to  withdraw  a  juror  and  declare  a  mistrial  upon  the 
ground  that  the  witness  testified  about  another  indictment 
charging  the  crime  of  embezzlement  returned  jsubsequent  to 
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the  conspiracy  case  now  upon  trial,  which  motion  the  Court 
denied  and  an  exception  to  the  denial  of  the  same  was  then 
and  there  noted  upon  the  minutes  of  the  Court.  Thereupon 
the  Court  advised  counsel  for  the  defendant  that  he  would 
caution  the  jury  if  lie  wished  them  so  to  do,  whereupon 
counsel  for  the  defendant  advised  the  Court  that  they  felt 
that  the  remark  was  so  prejudicial  and  injurious  and  so 
vitallv  affected  the  defendants’  rights  that  it  could  not  he 
cured  bv  anvthing  which  the  Court  might  say,  and  thev 
therefore  would  not  request  the  Court  to  caution  the  jury 
concerning  the  remark  of  the  witness,  because  in  their 
opinion  they  did  not  believe  that  anything  the  Court  could 
say  would  eradicate  the  impression  thus  made  upon  the 
jury. 

Witness  further  testified  that  the  cash  disbursement 
journal  as  well  as  the  general  journal  was  essential  to  the 
defendants  in  order  to  defend  themselves  as  to  the  item 
specified  in  the  bill  of  particulars. 

51 0  Thereupon  the  witness  while  being  cross-examined 
concerning  item  Xo.  89  of  the  bill  of  particulars  and 
particularly  a  check  of  $916.74,  testified  that  from  the 
books  of  the  company  this  item  of  $916.74  appeared  to  have 
been  drawn  to  replenish  petty  cash  and  that  the  fact  that 
this  particular  check  was  listed  in  the  bill  of  particulars 
indicates  that  the  witness  drew  the  inference  that  this  cash 
might  have  formed  a  part  of  the  $13,313.49  cash  deposit 
made  to  the  credit  of  Mr.  Pitts  at  the  Southern  Maryland 
Trust  Company  January  29,  1929,  and  further  that  that 
was  a  fair  statement  concerning  most  all  of  the  items  in 
the  bill  of  particulars.  Witness  further  testified  that  he  did 
not  look  specifically  into  the  cashier’s  ledger  pages  to  see 
whether  any  of  the  checks  listed  in  the  bill  of  particulars 
were  there  recorded  to  the  effect  that  the  petty  cashier 
would  charge  himself  with  such  checks  in  order  to  replenish 
petty  cash  funds  for  the  reason  that  even  if  he  had  so 
charged  himself  in  the  opinion  of  the  witness  that  would  not 
be  conclusive  of  anything  as  it  would  merelv  refer  the  wit- 
ness  back  to  the  cash  disbursements  book  which  was  miss¬ 
ing.  The  witness  further  testified  that  he  could  not  state 
positively  that  the  $916.74  item  recorded  in  the  cashier’s 
ledger  was  the  same  one  referred  to  in  the  bill  of  particu¬ 
lars  because  there  may  have  been  another  $916.74  item  on 
the  same  day  floating  around  somewhere,  but  the  witness 
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admitted  that  that  would  be  a  rather  unusual!  coincidence, 
and  further  admitted  that  the  cashier’s  account  does  not 
show  any  such  coineid-nce. 

Witness  further  testified  that  there  wfere  other  in¬ 
fill  stances  in  which  the  cashier’s  books;  showed  an 
identical  amount  as  that  mentioned  in  thje  bill  of  par¬ 
ticulars  had  been  charged  by  the  cashier  to  hinjiself,  the  co¬ 
incidental  amount,  and  that  the  books  of  the  company  fur¬ 
ther  showed  that  these  items  were  usually  used!  to  replenish 
petty  cash  and  that  this  was  one  of  the  coincidences  which 
was  favorable  to  the  defendants,  but  that  the  witness  would 
not  admit  that  this  was  absolutely  so  because  of  the  absence 
of  cash  disbursements  journal  and  the  debit  ticket. 

While  testifying  with  reference  to  item  No.  <jfi  of  the  bill 
of  particulars  the  witness  said  that  he  was  very  sure  that 
the  amounts  set  forth  in  the  said  item  constituted  an  em¬ 
bezzlement,  he  likened  the  way  the  checks  ojf  the  Smith 
Company  were  sent  out  to  the  Southern  Maryland  Trust 
Company  and  then  converted  to  the  use  of  the  defendant 
Pitts  at  that  bank,  and  that  he  was  very  sure  that  item  No. 
95  constituted  an  embezzlement.  Witness  further  upon 
cross-examination  relative  to  said  item  testified  that  he 
found  that  there  were  outstanding  shares  of  preferred  stock 
of  $747,900  consisting  of  7,479  shares  upon  which  a  divi¬ 
dend  was  declared  in  the  spring  of  1929,  an<jl  that  there 
were  500  shares  standing  in  the  name  of  Mrs.  Pitts  at  that 
time.  Thereupon  the  witness  at  the  request  of  counsel  for 
the  defendant  figured  the  dividend  at  $3.75  per  share  upon 
those  two  respective  amounts  of  holdings  of  preferred  stock 
figured  in  round  numbers  $29,798.75,  whereas  the  deposit  to 
the  credit  of  Mr.  Pitts  to  the  Southern  Maryland  Trust 
Company  on  that  date  represented  by  item  Njo.  95  of  the 
bill  of  particulars  was  the  sum  of  $30,000,  a  differ- 
512  ence  of  $201.25.  The  witness  further  testified  that 
this  matter  of  dividends,  however,  would!  not  explain 
the  transactions  set  forth  in  item  No.  95  of  thej  bill  of  par¬ 
ticulars  to  the  witness,  because  he  had  a  photographic  re¬ 
production  or  a  facsimile  of  one  of  the  cheeky  which  had 
been  produced  in  the  recordak  machine  previously  marked 
as  Government  B-175-A,  previously  admitted  in  evidence. 
Witness  further  testified  that  he  did  not  believe  that  the 
deposit  in  Mrs.  Pitts’  account  on  that  date  as  shown  in  item 
95  of  the  bill  of  particulars  did  not  represent!  the  aggre- 
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gate  of  the  dividend  paid  to  Mr.  Pitts  and  to  Mrs.  Pitts  was 
$200  in  cash,  for  the  reason  that  he  did  not  have  all  of  the 
books  of  the  company.  Explaining  further  this  transaction 
the  witness  stated  that  on  September  20,  1929,  there  were 
three  checks  of  the  F.  H.  Smith  Company  deposited  to  the 
credit  of  G.  Brvan  Pitts  and  the  Southern  Maryland  Trust 
Company;  that  by  examination  of  the  records  of  that  bank 
he  found  that  although  the  deposit  ticket  stated  cash  $30,- 
000,  as  a  matter  of  fact  the  deposit  was  composed  of  three 
checks  drawn  by  the  F.  IT.  Smith  Company,  one  for  $5,000. 
drawn  upon  the  Riggs  Bank,  one  for  $5,000  drawn  upon 
the  Commercial  Bank,  and  one  for  $20,000  drawn  on  the 
Murray  Hill  Trust  Company:  that  there  was  no  endorser 
listed  in  the  said  letter  but  on  seeing  the  picture  of  the  $20,- 
000  check  which  was  charged  to  the  F.  H.  Smith  Company 
account  in  the  Murray  Hill  Trust  Company  in  New  York 
the  witness  found  that  that  check  was  payable  to  the  South¬ 
ern  Maryland  Trust  Company:  that  the  check  drawn  on  the 
Riggs  National  Bank  in  the  sum  of  $5,000  was  check 
513  No.  65597.  which  was  likewise  payable  to  the  South¬ 
ern  Maryland  Trust  Company  in  the  sum  of  $5,000, 
and  that  the  third  check  was  drawn  upon  the  Commercial 
National  Bank  in  the  sum  of  $5,000,  the  total  of  the  sum  of 
the  three  checks  being  $30,000;  that  an  examination  of  the 
check  stubs  of  the  F.  H.  Smith  Company  disclosed  that  the 
check  drawn  on  the  Riggs  National  Bank  was  payable  to  the 
Southern  Maryland  Trust  Company,  being  check  No.  8096, 
drawn  payable  to  the  Southern  Maryland  Trust  Company 
in  the  sum  of  $5,000,  with  the  remark  thereupon  “Trans¬ 
fer'’:  that  “transfer”  whenever  he  found  it  in  the  record 
usually  referred  to  a  transfer  of  funds  from  one  F.  II. 
Smith  Company  bank  account  to  another  F.  H.  Smith  Com¬ 
pany  bank  account,  and  that  reference  to  the  F.  H.  Smith 
Company’s  books  which  were  in  his  possession  referring  to 
the  date  of  the  said  item  showed  an  entry  on  the  20th  of 
September  had  been  scratched  out  and  that  the  entry  before 
it  was  scratched  out,  so  that  there  was  $30,000  deposited  in 
the  Southern  Maryland  Trust  Company,  withdrawn  five 
from  the  Riggs,  five  from  the  Commercial,  and  twenty  from 
the  Murray  Mill  Trust  Company;  that  this  would  indicate 
if  it  had  not  been  scratched  out  that  they  were  transferring 
Smith  Company  funds  from  one  bank  to  another,  so  that 
the  detail  of  the  item  is  merely  the  deposit  of  $30,000  to 
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the  credit  of  Mr.  Pitts,  which  there  are  two  or  |  three  refer¬ 
ences  to  in  the  books,  some  of  which  have  been  scratched 
out,  purporting  to  show  that  it  was  a  transfer  from  one  ac¬ 
count  to  another  and  the  check  stub  showed!  “transfer” 
usually  meaning  a  transfer  from  one  Smith  Company  bank 
account  to  another.  Witness  further  testified  that  it 

514  was  fair  to  assume  that  the  scratching  ojut  indicated 
that  the  entry  of  a  transfer  of  funds  was  a  mistake. 

He  further  testified  that  an  actual  transfer  of  the  funds  as 
indicated  by  the  entry  had  not  occurred  because  the  moneys 
were  not  transferred  to  the  credit  of  the  F.  H.  jSmitli  Com¬ 
pany  in  the  Southern  Maryland  Trust  Company,  but  on  the 
contrary  were  credited  to  the  personal  account  of  Mr.  G. 
Bryan  Pitts,  and  that  is  what  makes  the  witness  think  that 
it  must  have  been  an  embezzlement  and  further  the  fact 
that  the  checks  were  made  payable  to  the  Southern  Mary¬ 
land  Trust  Company,  which  indicated  to  the  witness  that  it 
should  have  been  a  legitimate  transfer  of  the  j  funds  from 
the  Smith  Company  account  to  the  Smith  Company  account 
in  the  Southern  Maryland  Trust  Company  instead  of  to 
the  individual  account  of  Mr.  Pitts,  and  that  if  the  cash  had 
gone  to  the  Smith  account  in  the  Southern  Maryland  Trust 
Company  the  entries  in  the  opinion  of  the  witness  would 
have  been  correct.  The  witness  further  testified  that  the 
records  of  the  Southern  Maryland  Trust  Corhpany  show 
that  Mr.  Pitts  at  that  time  had  a  $30,851.33  ehej-k  outstand¬ 
ing  at  that  same  time  which  was  given  in  payment  of  his 
income  tax  and  that  if  this  $30,000  had  not  been  put  in  his 
account  the  check  given  for  income  tax  would  hjrve  been  re¬ 
turned  unpaid. 

The  witness  proceeded  to  explain  item  Xo.  82  of  the  bill 
of  particulars  to  the  effect  that  this  was  compbsed  of  two 
F.  H.  Smith  Company  checks,  one  drawn  on  the  Central 
Trust  Company  of  Maryland  in  the  amount; of  $37,500, 
which  -as  drawn  on  the  F.  II.  Smith  Company;  trustee  ac¬ 
count  and  the  other  was  drawn  on  the  Commercial 

515  National  Bank  of  Washington,  D.  C.,  in  Ithe  amount 
of  $12,500,  also  drawn  on  the  trustee  Recount,  the 

two  such  checks  totaling  the  sum  of  $50,000;  that  these  two 
checks  were  deposited  at  the  Commercial  National  Bank  on 
November  15,  1928,  deposit  ticket  marked  as  Exhibit  C-233 
“for  credit  of  Southern  Maryland  Trust  Conjpany,  Seat 
Pleasant,  Maryland,  November  15,  192S,  checks! as  follows: 
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65-31  (Central  Trust  Company);  37,500  1510  (Commercial 
National  Bank),  $12,500."  And  at  the  bottom  of  the  ticket 
it  says  “for  the  credit  of  P.  H.  Smith  Company,  Wash¬ 
ington,  1).  C.”;  that  a  duplicate  of  that  ticket  was  sent  out 
to  the  Southern  Maryland  Trust  Company  by  Ihe  Commer¬ 
cial  National  Bank  and  the  witness  found  that  the  ticket  in 
the  files  of  that  bank  along  with  the  memorandum  dated 
November  16, 1  1928,  from  Mr.  H.  T.  Fletcher,  Southern 
Maryland  Trust  Company,  from  Mr.  Henry,  the  memo¬ 
randum  reading  as  follows:  “Enclosed  is  Mr.  Pitts’  note 
for  $50,000  secured  by  $60,000  first  mortgage  bonds  on  the 
Riverside  Apartment.  And  also  enclosed  is  a  duplicate 
deposit  slip  for  $50,000  deposited  in  the  Commercial  Na¬ 
tional  Bank  to  the  credit  of  the  Southern  Marvland  Trust 
Company.  Please  credit  the  $50,000  on  the  account  of  the 
F.  IT.  Smith  1  Company,  trustee,  and  send  me  duplicate 
ticket,’’  which  was  signed  “S.  J.  H.  per  M.”  The  witness 
further  testified  that  what  actually  happened  at  the  South¬ 
ern  Maryland  Trust  Company  on  that  day  was  that  this 
$50,000  was  not  credited  to  the  account  of  the  F.  H.  Smith 
Company,  Trustee,  but  was  used  to  purchase  a  draft  of  the 
Southern  Maryland  Trust  Company  on  the  Commercial 
Bank,  No.  9967,  payable  to  the  order  of  W.  W.  Ross, 
516  attorney,  for  $50,000.  This  is  shown  by  the  di'aft 
register  of  the  Southern  Maryland  Trust  Company 
and  the  draft  itself  the  witness  produced.  The  draft  itself 
was  endorsed  W.  Wr.  Ross,  attorney,  and  A.  A.  Manning, 

- .  and  was  taken  to  the  remittance  teller  of  the 

Commercial  National  Bank  and  there  exchanged  for 
another  draft  of  the  Commercial  National  Bank  on  the 


Chase  National  Bank,  New  York  City,  this  latter  draft 
being  Exhibit  No.  C-238,  is  numbered  60928.  dated  Novem¬ 
ber  15,  1928,  payable  to  the  order  of  WT.  W.  Ross,  attorney, 
for  $50,000,  and  endorsed  pay  to  the  order  of  Daniel  H. 
Carstairs,  "W.  W.  Ross,  attorney,  and  also  pay  to  the  order 
of  Carstairs  &  Company,  Daniel  IT.  Carstairs.  The  witness 
further  testified  that  the  $50,000  note  of  Mr.  Pills  did  not 
pay  for  the  $50,000  check  and  was  not  credited  by  the  bank 
until  November  28,  1928,  when  the  proceeds  of  tin*  note 
were  credited  to  the  F.  H.  Smith  Company  apparently  to 
take  the  place  of  this  $50,000  which  had  been  converted  to 
Pitts’  own  use  and  benefit.  The  witness  further  testified 
that  these  transactions  represented  two  separate  and  dis- 
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tinct  transactions  approximately  fifteen  days  apart  each 
involving  $50,000. 

The  witness  further  testified  respecting  item  54  of  the 
hill  of  particulars  that  the  checks  therein  listed  totaling 
$26,417.15  were  cashed  and  that  $25,600  was  deposited  to 
1  he  credit  of  Mr.  Pitts  at  the  Southern  Maryland  Trust 
Company;  that  a  check  for  $10,000  was  included  in  the 
$25,000  deposit  to  the  personal  account  of  Mr.  Pitts;  that 
the  witness  has  never  seen  the  check;  that  he  looked  for 
it  and  had  not  been  able  to  find  it;  that  he  further 

517  claims  that  another  check  of  $1900  wa$  included  in 
the  said  deposit,  but  he  does  not  knowj  the  purpose 

for  which  the  $1900  check  was  issued  but  only  knows  that 
it  was  cashed;  that  the  entries  in  the  books  which  he  has 
may  purport  to  show  what  it  was  for  but  that  having  failed 
to  received  so  many  of  the  books  and  not  understanding 
why,  he  did  not  put  much  credence  in  those  entries.  Wit-, 
ness  was  thereupon  shown  a  check  cashed  at  {he  Commer¬ 
cial  National  Bank,  No.  54430,  dated  September  14,  1928, 
payable  to  the  order  of  David  O.  Smith  for  j  $10,000  and 
signed  F.  II.  Smith  Company  by  J.  H.  Edwards,  Jr.,  bear¬ 
ing  the  endorsement  thereon  of  David  O.  Smith  and  R.  M. 
Flake,  further  endorsements  guaranteed  F.  H.j  Smith  Com¬ 
pany,  J.  H.  Edwards,  Jr.,  vice-president,  concerning  which 
the  witness  asserted  that  he  claimed  that  that,  $10,000  was 
taken  out  of  the  F.  H.  Smith  Company  account  at  the  Com¬ 
mercial  National  Bank  on  that  check  which  jwas  cashed, 
but  that  he  did  not  know  David  O.  Smith  or  wlijo  he  is.  The 
witness  further  testified  that  he  still  claimed  that  that 
check  was  taken  out  of  the  F.  H.  Smith  Company  account 
on  that  check  and  that  there  was  a  sum  of  $2p,600  in  cash 
deposited  to  the  personal  credit  of  G.  Bryan  pitts  the  next 
day  out  at  the  Southern  Maryland  Trust  Company,  and  he 
further  stated  that  lie  was  not  trying  to  link  ijip  these  two 
for  Mr.  Raichle  as  his  other  witness  had  done  tjhat  for  him, 
or  the  witness’s  other  witnesses,  meaning  thereby  the  wit¬ 
nesses  who  had  testified  to  taking  these  checkjs  out  to  the 
bank  and  cashing  them  and  then  carrying  the  money  out 
and  depositing  it  to  Mr.  Pitts’  account.  Thereupon  the 
witness  examined  the  partial  payment  journal  of 

518  the  F.  H.  Smith  Company  which  had  been  in  his 
possession  for  the  day  of  September  14,!192S,  which 

purported  to  show  an  item  under  partial  payments  of 
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$1900,  David  0.  Smith  bond  refund,  and  $10,000  David  0. 
Smith  bond  refund.  Thereupon  the  witness  further  test i- 
lied  that  those  checks  when  —  were  drawn  must  have  been 
accompanied  by  debit  slips  which  the  witness  did  not  re¬ 
ceive  and  they  must  have  further  been  posted  in  the  cash 
disbursements  journal  which  the  witness  did  not  receive. 
Witness  further  testified  that  there  was  a  cross-entry  show¬ 
ing  the  Hilltop  Manor  bonds  Xo.  2709  to  92  and  2796  to 
2802,  credited  to  David  O.  Smith.  Witness  further  testi¬ 
fied  that  he  had  never  seen  the  entries  before  but  the  wit¬ 
ness  testified  that  he  had  only  had  the  books  since  October 
of  I960.  With  further  reference  to  the  $10,000  item  the 
witness  testified  that  according  to  the  books  of  the  F.  IT. 
Smith  Company  apparently  got  bonds  to  that  extent  and 
he  did  not  criticise  that  transaction;  and  that  it  further 
appeared  from  the  partial  payment  journal  that  the  Smith 
Company  received  bonds  for  the  amount  of  the  check,  which 
according  to  the  books  of  the  company  were  cashed  by  an 
employee  of  the  Smith  Company.  The  witness,  however, 
further  still  claimed  that  the  proceeds  of  the  check  were 
embezzled,  and  that  he  could  onlv  be  convinced  to  the  con- 
trarv  bv  talking  to  Mr.  Smith.  Witness  further  testified 
that  he  still  thought  that  the  check  had  been  cashed  by  Mr. 
Flake  and  the  proceeds  went  to  the  credit  of  G.  Bryan  Pitts. 

Witness  further  testified  that  some  of  the  checks  listed 

in  the  bill  of  particulars,  the  proceeds  of  which  were, 

519  according  to  the  Government’s  claim,  embezzled, 

were  accounted  for  in  the  bad  check  accounts  of  the 

F.  H.  Smith  Company  books.  But  the  witness  refused  to 

testifv  that  these  items  reallv  were  bad  check  transactions 
•  % 

and  that  he  could  not  tell  what  thev  are  unless  he  referred 
back  to  the  disbursement  journal  with  the  corresponding 
debit  slip,  neither  of  which  records  he  had.  The  witness 
further  testified  that  he  claimed  that  the  books  which  re¬ 
flected  these  items  concerning  bad  check  entries  contained 
entries  which  were  in  fact  improper. 

Thereupon  the  attention  of  the  witness  was  directed  to 
a  check  of  the  F.  H.  Smith  Company  which  was  thereupon 
marked  for  identification  as  Defendant  XTo.  13,  which  was 
payable  to  the  Commercial  National  Bank  and  was  one  or 
the  items  listed  in  Xo.  37  in  the  bill  of  particulars.  His 
attention  was  thereupon  directed  to  Government’s  Exhibit 
Xo.  252,  which  contained  the  entry  debit  to  the  Commercial 
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Bank,  $5,388.33,  notation,  bad  check,  credit  to  suspense 
$5,388.33,  which  was  the  amount  of  the  check  to  which  the 
attention  of  the  witness  had  been  theretofore  previously 
directed.  Concerning  this  check  the  witness  thereupon  tes¬ 
tified  that  the  entry  in  the  said  book  probably  pertained  to 
this  check  but  again  the  cash  disbursement  journal  and 
the  debit  slip  were  lacking.  Witness  thereupon  testified 
that  if  the  record  in  the  books  of  the  Smitlji  Company  is 
correct  and  true  and  that  was  the  only  check  or  withdrawal 
of  cash  of  that  amount  upon  that  day,  the  proceeds  thereof 
did  not  constitute  an  embezzlement. 

The  attention  of  the  witness  was  thereupon  di- 
520  rected  to  item  No.  31  of  the  bill  of  particulars  and 
particularly  to  the  securities  journal  under  date  of 
June  4, 1928,  in  which  an  entry  appeared  as  follows:  “June 
4,  1928.  Debit  to  partial  payment  reserve  of  $900;  debit 
to  bonds  of  $45,000;  credit  to  interest,  $900:  bonds  $45,000.” 
Which  also  contained  additional  entry  indicating  that  cer¬ 
tain  Fifth  Avenue  bonds  were  exchanged  for  Jefferson 
bonds  with  the  credit  balance  the  same  upon!  both  sides  of 
the  ledger.  The  witness  was  then  exhibited  a  pink  slip  of 
paper  which  he  identified  as  an  F.  H.  Smith  Company  bill 
of  sale  in  the  name  of  John  Doe,  and  he  further  testified 
that  the  bonds  noted  on  the  bill  of  sale  corresponded  with 
what  he  saw  in  the  book.  Upon  the  bottom; of  the  bill  of 
sale  there  was  a  notation  balance  due  client  :  $3,525,  which 
coincided  with  the  amount  of  the  check  mentioned  in  the 
said  item  of  the  bill  of  particulars.  The  bill  of  sale  was 
thereupon  marked  for  identification  as  Defendants’  Xo.  4. 

Witness  further  testified  that  in  the  abseiice  of  records 
which  he  had  previously  testified  to  were  missing  he  could 
not  tell  of  any  transaction' arising  which  led  to  the  issuance 
of  the  checks  listed  in  the  right  hand  column!  of  the  bill  of 
particulars  and  that  further  in  view  of  the 'fact  that  the 
checks  listed  in  the  bill  of  particulars  are  claimed  by  the 
witness  to  have  been  cashed  he  could  not  tell  anything 
about  the  transaction. 

Upon  redirect  examination  the  witness  testified  in  sub¬ 
stance  as  follows:  From  an  examination  of  the  books  and 
records  according  to  his  computation  the  iponcy  to  pay 
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Mr.  Pitts’  $50,000  note  in  the  Southern  Maryland 

521  Trust  Company  came  from  the  F.  II.  Smith  Company. 

Respecting  item  Xo.  1  of  the  bill  of  particulars  the 
witness  testified  that  there  was  a  credit  of  $25,000  cash  to 
Mr.  Pitts’  account  in  the  Southern  Marvland  Trust  Com- 
pany  and  that  the  total  of  two  checks,  one  drawn  on  the 
Commercial  National  bank,  the  other  dra-n  on  the  Mer¬ 
chants  Bank  &  Trust  Company  on  the  same  day  equalled 
$25,000. 

Respecting  item  No.  G  of  the  bill  of  particulars  under 
date  of  December  1,  1927,  the  witness  testified  that  the 
total  amount  deposited  to  Mr.  Pitts  account  at  the  Southern 
Maryland  Trust  Company  was  $35,000,  which  was  the  total 
amount  of  the  checks  drawn  respectively  on  the  Merchants 
National  Bank  of  Boston  and  the  Merchants  National  Bank 
of  Minneapolis  and  the  Merchants  National  Bank  of  New 
York,  two  of  which  checks  were  paid  by  their  respective 
banks  two  days;  later  and  one  of  them  four  days  later  than 
the  deposit  was  made  so  far  as  the  books  of  the  Smith  Com¬ 
pany  reflected. 

Respecting  Ttem  No.  7  of  the  bill  of  particulars,  witness 
testified  that  the  amount  which  was  deposited  in  the  South¬ 
ern  Maryland  Trust  Company  to  the  credit  of  (I.  Bryan 
Pitts  was  $7,500,  which  was  the  amount  of  the  checks  cashed 
over  the  counter  of  the  Commercial  National  Bank  received 
on  December  12,  and  deposited  on  December  1G. 

Respecting  Item  No.  8  of  the  bill  of  particulars,  witness 
testified  that  the  amount  deposited  at  the  Commercial  Na¬ 
tional  Bank  was  $3,000  deposited  on  the  27th  and  a  $2,000 
check  of  the  Merchants  National  Bank  and  the  rest 

522  of  the  deposit  was  cashed  upon  the  same  day. 

Respecting  item  No.  8  of  the  bill  of  particulars 
the  witness  testified  that  the  amount  deposited  was  $20,000 
cash  in  the  Commercial  National  Bank  and  was  the  amount 
of  two  checks  which  the  witness  had  listed  as  going  to 
make  up  that  amount  which  were  paid,  one  on  the  same 
day  and  one  on  the  second  day  following  in  the  amount 
of  $21 ,000. 

Respecting  item  No.  14  of  the  bill  of  particulars  it  has 
been  testified  that  the  amount  deposited  at  the  Commercial 
National  Bank  was  $10,000  cash,  which  was  the*  amount  of 
one  check  for  $5,000  and  another  check  for  $5,000  included 
in  another  item  of  the  bill  of  particulars. 
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Respecting  item  No.  15  of  the  bill  of  particulars  the 
witness  testified  that  there  was  deposited  to  the  credit  of 
Mrs.  Gladys  Pitts  at  the  Commercial  National  Bank  the 
sum  of  $2,000,  which  was  the  amount  of  the  check  which 
she  had  listed  as  having  been  drawn  on  the  Same  day,  one 
in  the  sum  of  $2,000  upon  the  Merchants  Bank  &  Trust 
Company  and  charged  to  the  account  of  thej  F.  Ii.  Smith 
Company. 

Respecting  item  No.  27-A  in  the  bill  of  particulars  the 
witness  testified  that  there  was  a  deposit  oh  that  date  to 
Anadale,  credit  at  the  Merchants  Bank  &  Trust  Company 
of  $12,500,  and  that  $12,500  was  drawn  froih  the  account 
of  the  Smith  Company  at  the  Commercial  Njational  Bank, 
there  being  a  difference  in  time  only  of  onei  day  between 
the  deposit  and  the  date  of  the  check  that  was  drawn. 

Respecting  item  No.  30  of  the  bill  of  particulars  the  wit¬ 
ness  testified  that  the  amount  of  thej  deposit  was 
523  $26,871.23,  which  was  a  telegraphic!  transfer  of 

funds,  the  check  being  in  the  same  amount,  drawn 
on  the  Commercial  National  Bank. 

Respecting  item  No.  5  of  the  bill  of  particulars  witness 
testified  that  there  was  deposited  $3,000  in  cash  in  the 
Southern  Maryland  Trust  Company  and  that  on  the  same 
day  a  check  of  the  F.  H.  Smith  Company  yas  cashed  in 
the  Commercial  National  Bank  in  the  same  ainount. 

Respecting  item  No.  39  of  the  bill  of  particulars  the  wit¬ 
ness  testified  that  there  was  a  Smith  Company  check  for 
$8,500  deposited  July  6,  1928. 

Respecting  item  No.  44  of  the  bill  of  particulars  the  wit¬ 
ness  testified  that  that  was  a  telegraphic  transfer  of  funds, 
that  the  amount  which  was  transferred  by  \yire  was  $15,- 
730.50  and  that  the  amounts  of  two  checks  cashed,  one  by 

•  I  * 

the  Commercial  National  Bank  and  one  bv  the  Merchants 

V  1 

Bank  &  Trust  Company  totalled  $15,730.50,'  the  proceeds 
being  used  to  wire  monev  to  Florida. 

Respecting  items  No-.  41  and  42  the  witness  testified  that 
both  were  made  out  of  the  same  check;  that  there  was  a 
check  drawn  on  the  F.  H.  Smith  Company  for  $33,200, 
which  was  used  to  purchase  two  drafts  which  added  to¬ 
gether  totaled  $33,200. 

Respecting  item  No.  42  of  the  bill  of  particulars  the  wit¬ 
ness  testified  that  there  was  deposited  in  thjj  Commercial 
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National  Bank  to  the  credit  of  Mrs.  Pitts  August  3rd 

$2,000,  which  was  the  same  amount  as  the  check  which 

was  cashed  on  the  same  dav  at  the  Merchants  Bank  & 

— 

Trust  Company. 

Respecting  item  No.  53  of  the  bill  of  particulars 
524  witness  testified  that  this  concerned  telegraphic 
transfer  of  funds  to  Florida  in  the  amount  of 
$.9,082.45  and  that  the  total  amount  of  the  two  checks  listed 
in  the  bill  of  particulars  concerning  this  item  was  $9,682.45, 
the  same  as  the  wire. 

Concerning  item  No.  52  of  the  bill  of  particulars  witness 
testified  that  this  was  a  telegraphic  transfer  of  funds  in 
the  amount  of  $10,759.77  to  Florida  and  that  the  amount  of 
two  Smith  Company  checks  in  the  sum  of  $4,909.77  and  the 
other  $5,850  totalled  the  same  amount  of  the  telegraphic 
transfer,  $10,759.77  and  that  these  checks  were  drawn  on 
the  F.  H.  Smith  Company’s  bank  account  at  the  Merchants 
Bank  &  Trust  Company  and  at  the  Commercial  National 
Bank. 


Respecting  item  No.  62  of  the  bill  of  particulars  the  wit¬ 
ness  stated  that  he  had  previously  testified  concerning  it. 

Respecting  item  No.  64  of  the  bill  of  particulars,  witness 
testified  that  the  total  of  the  deposits  was  $15,080,  $80  being 
a  check  and  $15,000  in  cash  on  November  26th,  and  that 
three  checks  of  the  F.  II.  Smith  Company  were  cashed  on 
the  same  dav.  two  at  the  Commercial  National  Bank  and  one 
at  the  Merchants  National  Bank,  one  for  $7,470.03,  one  for 
$7,240,  and  one  for  $260,  making  a  sum  total  the  same  as 
the  amount  of  the  deposit. 

Respecting  item  No.  57  of  the  bill  of  particulars,  witness 
testified  that  this  was  an  F.  IT.  Smith  Company  check  in 
the  amount  of  $2100  and  coincided  with  the  amount  of  the 
deposit. 


Respecting  item  No.  75  of  tin*  bill  of  particulars, 
525  the  witness  testified  that  the  amount  of  the  deposit 
was  $12;I00,  represented  by  an  F.  II.  Smith  Com¬ 
pany  check  which  the  witness  did  not  have,  and  that  it  was 
deposited  to  the  personal  credit  of  (1.  Bryan  Pitts  at  the 
Southern  Maryland  Trust  Company  December  6,  1928,  hav¬ 
ing  been  endorsed  by  (!.  Bryan  Pitts,  the  witness  having 
a  copy  of  the  outgoing  letter  of  the  Southern  Maryland 
Trust  Company  but  never  having  had  the  check. 
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Respecting  item  Xo.  75  of  the  bill  of  particulars,  the 
witness  testified  that  this  was  a  telegraphic  transfer  of 
funds  to  Florida  in  the  amount  of  $13,291.55'  and  that  the 
amount  of  the  two  checks  cashed  on  the  same  day,  one  by 
the  Commercial  National  Bank  and  the  other  by  the  Mer¬ 
chants  Bank  &  Trust  Company,  constituted  the!  exact  amount 
of  the  wire,  the  check  at  the  Commercial  National  Bank 
being  $7,010.36  and  the  check  at  the  Merchants  National 
Bank  being  $6,281.19,  a  total  of  $13,291.55,  the  amount  of 
the  wire. 

Respecting  item  Xo.  85  of  the  bill  of  particulars,  witness 
testified  that  that  was  an  F.  11.  Smith  Company  check  in  the 
amount  of  $8,494.73  deposited  to  the  personal  credit  of  G. 
Bryan  Pitts  in  the  Southern  Maryland  Trijist  Company, 
June  25, 1929,  which  check  was  drawn  on  the  National  Rock¬ 
land  Bank  of  Boston. 

On  recross-examination  concerning  item  ?Co.  89  of  the 
bill  of  particulars  and  particularly  the  item  jof  $8,555,  the 
attention  of  the  witness  was  directed  to  certain  entries  in  a 
book  which  was  exhibited  to  him,  and  Ihe  witness  testified 
that  there  were  four  or  five  /rash  item  ejntries  therein 
526  totaling  $8,555,  which  was  the  aggregate  of  the 
amount  claimed  to  have  been  embezzled:  that  the  en¬ 
tries  were  /rash  items  and  that  he  did  not  thinlk  he  had  ever 

% 

seen  that  before  and  that  the  book  in  which  the  items  were 
recorded  wa<  the  cash  receipts  journal,  a  book  of  original 
entry. 

And,  further  to  maintain  the  issues  joined  and  in  support 
of  the  indictment,  the  Government  called  as  a  witness  one 
Charles  W.  Schumann,  who  testified  in  substance  as  fol¬ 
lows:  That  he  was  connected  with  the  firm  of j  Schumann  & 
Sons  in  New  York  City  engaged  in  the  jewelry  business, 
the  store  being  located  at  15  East  53rd  Street,  New  York; 
that  he  knows  G.  Bryan  Pitts,  one  of  the  defendants  in  this 
case  for  about  live  or  six  years  last  past,  land  has  had 
business  transactions  with  him  during  the  past  three  years; 
that  he  has  brought  with  him  certain  papers  yfith  which  to 
refresh  his  recollection  and  certain  slips  which  were  ex¬ 
hibited  to  the  witness  and  which  were  thereupon  marked  for 
identification  as  P.  S.  Exhibit  I)-l.  ! 

Thereupon  the  defendant  objected  to  the  testimony  of 
this  witness  upon  the  ground  that  his  testimony  was  im- 
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material,  irrelevant,  beside  the  point,  and  that  no  basis  had 
been  laid  for  it  and  it  should  not  be  admitted  in  evidence; 
that  it  was  unfair  and  would  prejudice  the  defendant  by 
bringing  in  a  lot  of  proof  which  was  extraneous  to  the  issue. 
The  Court  overruled  the  objection  to  the  admission  in  evi¬ 
dence  of  the  testimony  of  the  witness  and  an  exception  to 
the  overruling  of  the  objection  of  the  defendants  was  then 
and  there  duly  noted  by  the  Court  upon  its  minutes. 

527  Thereupon  the  witness  testified  that  defendant  G. 
Bryan  Pitts  on  December  22,  1927,  purchased  an  em¬ 
erald  cut  diamond  ring  for  $22,500,  on  October  the  6tli, 
1928,  purchased  pearls  in  the  gross  amount  of  $21,116,  on 
January  28,  1928,  pearls  and  a  marquise  diamond  snap  in 
the  sum  of  $45,768.40.  Witness  further  testified  that  he 
was  paid  for  these  purchases  in  the  first  part  of  January, 
1928,  in  amount  of  $8,059.71,  and  on  February  15th,  about 
a  month  later,  he  was  paid  $15,000,  on  May  5,  1928,  $7,000, 
and  on  December,  1928,  $6,116.09,  and  on  April  1, 1929,  $15,- 
000.  Witness  further  testified  that  on  July  22, 1929,  he  was 
paid  $20,000. 

The  witness  further  testified  that  the  last  sales  slip  in  his 
possession  is  in  the  sum  of  $45,000  for  a  pearl  necklace  pur¬ 
chased  June  28,  192S.  Witness  was  unable  to  state  upon 
which  bank  or  banks  these  checks  in  question  by  which  the 
witness  was  paid  for  the  purchases  of  jewelry  were  drawn. 

Thereupon,  further  to  maintain  the  issues  joined  and  in 
support  of  the  indictment,  the  Government  called  as  a  wit¬ 
ness  one  Custis  Nottingham,  who  had  been  first  duly  sworn 

and  subsequently  testified  as  follows:  That  he  was  an  attor¬ 
ney  at  law  at  West  Palm  Beach,  Florida,  and  was  familiar 

with  the  property  in  Palm  Beach  known  as  A1  Lado  del 
Mar:  that  he  knows  the  defendant  G.  Brvan  Pitts  and  dur- 
in g  the  season  of  the  years  1927  to  28  he  saw  Mr.  Pitts  in 
Palm  Beach,  having  sold  to  him  the  property  known  as  A1 
Lado  del  Mar.  Witness  further  testified  that  the  A1  Lado 
del  Mar  property  on  approximately  May  18,  1928, 

528  was  sold  to  the  Hartley  Corporation,  the  witness 
drawing  the  original  contract  of  sale  at  Washing¬ 
ton,  having  drawn  it  at  the  direction  of  Mr.  and  Mrs.  Mc¬ 
Kinley,  the  owners,  and  Mr.  Clark,  attorney  representing 
Mr.  Pitts.  Witness  further  testified  that  the  contract  was 
drawn  in  the  morning  of  the  day  of  the  purchase  and  was 
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completed  in  the  afternoon,  whereupon  the!  witness  went 
with  Mr.  and  Mrs.  McKinley  to  Mr.  Pitts’  office  for  closing 
the  contract,  and  that  Hie  property  was  on;  that  occasion 
sold  to  Mr.  Pitts,  the  purchase  price  therefqr  being  $203,- 
000.  Witness  further  testified  that  there  was  a  cash  pay¬ 
ment  of  $10,000,  with  $36,981.23  placed  in  escrow.  The  wit¬ 
ness  further  testified  that  subsequently,  at  the  time  of  the 
closing  of  the  transaction,  $10,130  was  reserved  to  meet  a 
garnishment  brought  on  the  suit  of  Mrs.  Randolph,  who 
claimed  to  be  the  broker  in  the  transaction]  and  that  the 
remainder  was  paid  in  cash  by  credit  to  tpie  account  of 
l'lodgin  at  Hie  Central  Farmers  Bank  in  the  amount  of  $26,- 
S51.23.  Witness  further  testilied  that  to  the  best  of  his 
knowledge  Hie  $26,831.23  was  paid  by  the  F.  III.  Smith  Com¬ 
pany;  that  Henry  C.  Clark  was  the  man  who  caused  the 
transaction;  that  he  thought  there  were  a  cojiple  of  drafts, 
one  for  $6,000  sent  to  Daniel  IT.  Carstairs  anid  a  remaining 
draft  for  $26,851.23  sent  to  the  credit  of  Ilodgin,  one  of 
McKinley’s  corporations,  to  their  account  ijn  the  Central 
Farmers  Bank  &  Trust  Company.  Witness  is  certain  that 
Ihe  amount  of  $26,851.23  appeared  in  that  transaction. 
Witness  further  testilied  that  the  amount  of  the  mortgage 
existing  upon  the  property  at  the  time  of  the  sale 
529  was  $150,000  in  favor  of  Daniel  II.  Carstairs,  which 
was  included  in  the  purchase  price. 

Upon  cross-examination  the  witness  testified  that  Mr. 
Clark  gave  the  witness  a  draft  which  was  deposited  to  the 
account  in  the  amount  of  $26,851  and  some  odd  cents.  The 
bank,  of  course,  could  not  honor  the  draft  uijitil  the  money 
had  been  wired  to  Florida  for  that  purpose  and  that  there 
was  some  delay  in  getting  the  wire  through ;|  that  that  was 
the  real  reason  for  it  being  wired  there.  Thejwitness  there¬ 
upon  produced  the  original  agreement  of  salejwhich  was  ac¬ 
cordingly  marked  for  identification  as  defendant  No.  15, 
and  the  witness  thereupon  identified  the  acceptance  fol¬ 
lowed  by  the  acceptance  of  the  escrow  signed  by  the  F.  H. 
Smith  Company  by  Mr.  Crissinger. 

Whereupon,  further  to  maintain  the  issuers  framed  and 
in  support  of  the  indietment,  the  Government  produced  as 
a  witness  one  Roderick  C.  McNeill,  who,  having  been  first 
duly  sworn,  testified  in  substance  as*  follows :| That  his  resi¬ 
dence  is  Palm  Beach  and  that  he  is  a  contractor;  that  he 
knows  the  defendant  G.  Bryan  Pitts  and  lie  hjad  occasion  to 
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see  Mr.  Pills  in  'Washington  during  the  month  of  July, 
1928,  in  connection  with  the  contract  to  make  all  arrange¬ 
ments  for  a  house  which  he  was  building  in  Palm  Beach, 
Florida.  Witness  thereupon  testified  that  he  signed  the 
contract  witli  the  A1  Lado  del  Mar  Corporation,  and  which 
contract  the  witness  produced,  signed  by  the  defendant 
Pitts,  and  was  thereupon  marked  for  identification  as  U.  S. 
0-2,  and  was  thereupon  offered  in  evidence  by  the  United 
States.  Witness  further  testified  that  that  contract  was 
thereafter  altered  and  that  the  necessity  for  the 

530  change  was  a  hurricane  in  1928:  that  witness  has 
brought  with  him  his  ledger  account  showing  pay¬ 
ments  made  by  Mr.  Pitts  to  the  witness.  Witness  further 
testified  that  on  July  27.  1928.  there  was  a  requisition  to  the 
A1  Lado  del  Mar  Corporation  in  the  sum  of  $15,730.50, 
which  -as  thereafter  paid  on  September  14,  1928:  and  an¬ 
other  requisition  was  paid  in  the  sum  of  $10,759.77  right 
afterwards.  Witness  further  testified  that  in  all  there  was 
paid  to  him  on  account  thereof  by  Mr.  Pitts  approximately 
$1 20.000. 

Thereupon,  further  to  maintain  the  issues  joined  and  in 
support  of  the  indictment,  the  Government  produced  as  a 
witness  one  Grace  Morrison,  who  having  been  first  duly 
sworn,  testified  in  substance  as  follows:  That  she  is  a  resi¬ 
dent  of  Palm  Beach,  Florida,  and  is  secretary  of  the  firm 
of  Traynor  &  Fattio,  architects,  and  that  in  response  to  a 
subpoena  duces  tecum  she  has  produced  certain  books  and 
records  and  papers  called  for  in  that  subpoena,  among 
which  papers  was  the  account  of  Traynor  &  Fattio  with  G. 
Bryan  Pitts,  and  with  the  A1  Lado  del  Mar.  Witness  testi¬ 
fied  that  the  contract  was  with  A1  Lado  del  Mar  but  that 
there  were  two  accounts,  one  of  G.  Bryan  Pitts  and  one  of 
A1  Lado  del  Mar.  Witness  testified  that  according  to  the 
books  and  records  produced  on  December  10,  1928,  there 
was  a  payment  of  $5,273.71  for  architectural  fees  which  was 
paid  by  check.  Witness  could  not  recall  which  check,  be¬ 
lieving  that  all  payments  were  made  by  check  and  not  by 
draft.  Witness  further  testified  that  there  was  an  entry 
therein  of  $6,622.04,  July  4,  1929,  for  architectural  fees. 
Witness  further  testified  that  the  firm  of  Traynor  & 

%J 

531  Fattio  were  commissioner  to  make  an  alteration  and 
an  addition  to  the  house  which  had  been  bought  and 
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which  was  then  located  in  Palm  Beach,  Florida,  and  known 
as  A1  Lado  del  Mar.  Witness  further  testified  that  the 
firm  was  paid  the  sum  of  $3,077.65  on  anotheii  date. 

i 

i 

Thereupon,  further  to  maintain  the  issues  land  in  sup¬ 
port  of  the  indictment,  the  Government  produbed  as  a  wit¬ 
ness  one  John  C.  Jessup,  who,  having  been  first  duly  sworn, 

testified  in  substance  as  follows:  That  he  is  a  member  of 

* 

the  firm  of  Jessup  &  Company,  located  at  WestlPalm  Beach, 
Florida,  and  in  response  to  a  subpoena  duces  tecum  brought 
certain  books  and  records  of  the  company  dealing  with  the 
account  of  G.  Brvan  Pitts  and  the  A1  Lado  del  Mar:  that 
the  business  of  the  witness  is  that  of  furniture  and  decora¬ 
tions.  Witness  further  testified  that  on  Xoveipber  19,  1928, 
he  was  paid  $4,200  for  merchandise  sold  Mr.  Pitts  and  de¬ 
livered  to  his  house  in  Palin  Beach  known  asjAl  Lado  del 
Mar,  and  that  the  merchandise  upon  that  d<ite  delivered 
was  gold  and  pink  damask  curtains;  that  on  }sovember  23, 
1928,  he  was  paid  $1732.14  representing  a  payment  for  work 
done  for  Mr.  Pitts  in  repairing  and  refinishijng  furniture 
for  the  Palm  Beach  residence,  and  that  the|se  payments 
were  made  by  check  drawn  upon  the  Southern  Maryland 
Trust  Company. 

Upon  cross-examination  the  witness  testified  that  he  was 
repairing  and  fixing  up  the  furniture  after  the  hurricane. 

i 

Thereupon,  further  to  maintain  the  issues  I  and  in  sup¬ 
port  of  the  indictment,  the  Government  produced  as  a  wit¬ 
ness  one  William  Guggenheim,  who,  having  been 
532  first  duly  sworn,  testified  in  substaneb  as  follows: 

That  he  is  at  present  at  West  Palm  Beach  in  the 
landscaping  business,  and  that  in  response  to  a  subpoena 
duces  tecum  has  produced  records  of  accounts| dealing  with 
G.  Bryan  Pitts  and  the  A1  Lado  del  Mar.  Witness  further 
testified  on  January  15th,  1929,  he  was  paid  the  sum  of 
$2,238.36  by  check  for  landscaping  work  at  A1  Lado  del 
Mar  and  that  he  was  paid  March  25,  1929,  the  sum  of  $3,- 
318.60  as  a  payment  for  landscaping  at  the  jresidence  of 
G.  Bryan  Pitts  at  A1  Lado  del  Mar,  Palm  Bejach,  Florida. 

Thereupon,  further  to  maintain  the  issues  and  in  support 
of  the  indictment,  the  Government  produced  |as  a  witness 
one  Lloyd  H.  Finnel,  who,  having  been  first  j  duly  sworn, 
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testified  in  substance  as  follows:  That  he  is  deputy  clerk 
of  the  Circuit  Court  of  Palm  Beach  County,  Palm  Beach, 
Florida,  and  has  produced  with  him  in  response  to  a  sub¬ 
poena  duces  tecum  certain  papers  from  that  office,  among 
them  a  carbon  copy  of  deposit  slips  in  the  Central  Farmers 
Trust  Company  and  photostatic  copy  of  a  tax  redemption 
receipt,  which  was  photostated  by  the  witness  as  part  of  his 
regular  duties  as  deputy  clerk  aforesaid.  Witness  further 
testified  that  the  receipt  was  issued  to  A1  Lado  del  Mar,  In¬ 
corporated,  covering-  taxes  for  the  year  1928.  "Witness 
thereupon  further  produced  a  certified  copy  of  a  record  of 
a  satisfaction  of  mortgage  which  was  marked  for  identifica¬ 
tion  Government  D-3.  Witness  further  testified  that  the 
amount  of  the  receipt  theretofore  referred  to  by  him  was 
$1720.25,  and  which  was  thereupon  marked  for  identifica¬ 
tion  as  U.  S.-P-4.  Thereupon  the  Government  offered  both 
of  these  papers  theretofore  marked  for  identification  as  in 
evidence,  and  thev  were  accordinglv  received  in  evidence. 

*  c  » 


533  Thereupon,  further  to  maintain  the  issues  on  its 
part  joined  and  in  support  of  said  indictment,  the 
Government  produced  as  a  witness  one  Samuel  J.  Henry, 
who,  in  substance,  testified  as  follows:  That  he  was  for¬ 
merly  president  of  the  F.  H.  Smith  Company  of  Washing¬ 
ton,  L).  C.,  that  he  had  resigned  that  position  during  the 
month  of  January,  1930:  that  prior  to  becoming  the  presi¬ 
dent,  in  about  January  of  1926,  he  had  been  vice  president, 
and  that  during  the  last  three  years  the  defendant  G.  Bryan 
Pitts  had  been  chairman  of  the  board  of  directors;  that 
defendant  C.  Elbert  Anadalc  Anadalc  vice  president,  and 
the  defendant  Edwards  vice  president;  that  witness  had 
first  become  associated  with  the  F.  H.  Smith  Company  in 
1918,  when  he  became  vice  president  of  the  company;  that 
the  defendant  G.  Bryan  Pitts  became  associated  with  the 
company  at  the  same  time  as  did  witness. 

The  witness  further  testified  that  during  April,  or  the 
early  part  of  May,  1929,  he  had  several  conversations  with 
the  defendant  Pitts,  the  earliest  of  which  occurred  about 
the  middle  of  April,  1929,  wherein  the  defendant  Pitts  said 
to  the  witness,  in  substance,  that  one  of  the  company’s  at¬ 
torneys  had  phoned  to  him  that  he  understood  that  a  search 
warrant  was  imminent,  and  he  thought  that  if  the  records 
were  in  the  Smith  Company  when  the  search  warrant  came 
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in  the  Government  would  get  all  of  the  records;  and  that 
in  the  same  conversation  the  defendant  Pitts  j  told  the  wit¬ 
ness  that  he,  Pitts,  had  told  John  Edwards  to  move  these 
records  out  of  the  company,  and  they  should  have  been  out 
long  ago. 

534  Witness  further  testified  that  shortly  thereafter 
the  said  conversation  the  records  were  moved,  in  the 

early  part  of  May,  1929.  j 

Thereupon  the  witness  was  asked  what  were  the  circum¬ 
stances  under  which  the  records  were  taken  away,  to  which 
counsel  for  the  defendant  objected  upon  the  ground  that 
the  evidence  did  not  show  that  the  witness  knew  anything 
of  it  of  his  own  knowledge.  Thereupon  the  Court  over¬ 
ruled  the  objection,  to  which  action  of  the  Court  in  over¬ 
ruling  the  objection  counsel  for  the  defendants  then  and 
there  excepted,  which  exception  was  then  arid  there  duly 
noted  upon  the  minutes  of  the  court. 

Thereupon  the  witness  testified  that  the  records  were 
taken  away  one  night  subsequently,  and  on  the  following 
day  Pitts  said  to  the  witness:  “Joe,  let’s  go  lout  and  look 
at  the  records.”  Witness  further  testified  that  at  the  sug¬ 
gestion  of  the  defendant  Pitts,  Pitts  and  the  kvitness  went 
to  the  farm  of  the  witness  in  Mont°-omerv  Countv,  Marv- 
land,  the  day  following  the  removal  of  the  records  of  the 
Smith  Company;  and  that  the  defendant  Pittls  said  to  the 
witness:  “We  will  go  out  to  the  place  and  see  if  the  records 
are  there;”  and  that  the  witness  and  the  defendant  Pitts 
did  go  out  to  the  farm  and  saw  a  big  decrepit  truck  which 
contained  the  records,  guarded  by  Joe  Howard,  and  that 
this  occurred  on  the  day  following  the  removal  of  the 
records. 

Witness  further  testified  that  the  defendant! Pitts  said  to 
the  witness:  “We  want  to  get  out  of  here  the  lloan  records, 
which  have  to  do  with  the  cost  of  the  buildings,  which  we 
financed;”  and  the  witness  further  testified  that 

535  there  had  been  a  great  deal  of  financing  and  that 
the  defendant  Pitts  said: 

“The  Government  or  any  of  the  state  authorities  can 
ascertain  exactly  what  these  buildings  have  host,  and  we 
do  not  want  that,  up  to  the  reappraised  value,  on  which  the 
new  loans  were  based,  which  were  based  on  earnings  and 
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that,  therefore,  we  want  to  get  these  records  from  the 
Smith  Company.” 

The  witness  further  testified  that  the  defendant  Pitts  in 
that  conversation  mentioned  the  loan  records  and  the 
checks,  and  that  this  conversation  had  occurred  before  the 
removal  of  the  records. 

The  witness  further  testified  that  while  at  the  farm  in 
Maryland  the  conversation  between  the  witness  and  the 
defendant  was:  to  the  effect  that  the  records  were  to  be 
moved  to  Porter’s  farm,  which  had  been  previously  ar¬ 
ranged  for  and  agreed  upon  the  day  preceding  their  visit 
to  the  farm,  and  that  before  the  removal  thereof  the  defend¬ 
ant  Pitts  asked  the  witness  if  the  witness  could  suggest  a 
place  to  which  the  records  could  be  removed,  and  that  the 
witness  thereupon  suggested  Porter’s  farm  in  Montgomery 
County,  Maryland;  that,  in  fact,  the  records  were  taken  to 
Porter’s  farm,  where  they  remained  about  a  week. 

Further  referring  to  the  conversation  had  between  the 
witness  and  the  defendant  Pitts  at  the  farm  in  Maryland, 
the  witness  testified  that  the  defendant  Pitts  asked  the  wit¬ 
ness’  chauffeur  at  the  farm  the  following  morning  so  that 
he  could  direct  the  truck  from  Pitts’  farm  to  Porter’s  place. 

Thereupon  counsel  for  the  defendant  moved  the 
536  Court  to  strike  out  the  reasons  alleged  by  the  witness 
as  not  being  responsive  to  the  question  asked,  which 
motion  was  denied  bv  the  Court,  to  which  action  of  the 
Court  in  denying  said  motion  counsel  for  the  defendants 
then  and  there  excepted,  which  exception  was  then  and 
there  duly  noted  upon  the  minutes  of  the  Court. 

The  witness  further  testified  that  at  that  time  his  chauf¬ 
feur  was  a  man  named  Cole,  and  that  the  witness  did  make 
the  arrangement  suggested  by  the  defendant  Pitts. 

The  witness  further  testified  that  subsequently  there  was 
a  conversation  between  him  and  the  defendant  Pitts 
wherein  the  defendant  Pitts  advised  the  witness  that  they 
would  have  to  find  another  place  for  the  records,  but  that 
the  witness  did  not  find  any  place  for  the  records;  and  the 
things  were  moved  from  Porter’s  farm,  but  he  does  not 
know  their  destination;  that  he  understood  they  went  to 
some  indefinite  point  in  Virginia;  that  witness  never  knew 
exactly  where;  that  he  never  saw  the  records  again  to  his 
knowledge. 
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The  witness  further  testified  that  in  October,  or  Novem¬ 
ber,  of  1929,  in  the  office  of  the  defendant  Pittsjhe  observed 
the  defendant  Pitts  working  on  a  miscellaneous  assortment 
of  the  books,  records  and  checks  of  the  Smith  Company,  and 
that  he  was  then  taking  the  records  from  the  books,  taking 
out  loose  leaf  sheets. 

Thereupon  the  witness  was  asked  the  following  question: 

“Q.  Did  you  talk  to  him  about  what  he  was  doing  at  that 
time?”  to  which  question  counsel  for  the  defendant  ob¬ 
jected  on  the  grounds  previously  stated  tio  the  Court, 

537  which  objection  was  overruled  by  the  Court,  to  which 
action  of  the  Court  in  overruling  said  objection, 

counsel  for  the  defendants  then  and  there  excepted,  which 
exception  was  then  and  there  duly  noted  upon  the  minutes 
of  the  Court. 

Thereupon  the  witness  testified  in  answer  to  |the  question 
that  he  asked  the  defendant  Pitts  why  he  ha(l  his  gloves 
on,  to  which  the  defendant  Pitts  replied  that  he  did  so  in 
order  that  his  fingerprints  would  out  be  upon!  the  records 
while  taking  the  pages  out ;  and  that,  as  a  matter  of  fact 
the  defendant  Pitts  at  that  time  wore  gloves;  that  the  wit¬ 
ness  observed  the  defendant  Pitts  working  upon  four  or  five 
loose-leaf  books  at  that  time,  and  that  the  witness  thought 
that  one  of  the  books  was  the  loan  records,  that  is  a  record 
that  carried  the  account  of  loans  upon  the  buildings,  which 
was  called  the  loan  record:  and  that  upon  this  occasion 
various  persons  were  in  and  out  of  the  office  at  the  time, 
including  the  defendants  Edwards  and  Anadale. 

Witness  further  testified  that  he  was  president  of  the 
Southern  Maryland  Trust  Company,  which  wak  a  bank  lo¬ 
cated  at  Seat  Pleasant,  Maryland,  and  that  he  had  general 
knowledge  of  the  bank  account  of  the  defendant  Pitts  in 
that  institution:  that  he  knew  that  most  of  thej deposits  of 
the  defendant  Pitts  in  that  bank  were  in  cash,  jand  that  he 
had  talked  this  matter  over  with  the  defendant  Pitts,  who 
stated  that  he  was  making  a  great  deal  of  mbney  in  the 
stock  market,  and  that  he  preferred  to  handle  his  transac¬ 
tions  in  cash  in  that  way. 

Thereupon  the  witness  was  asked:  “Did  the  de- 

538  fendant  Pitts  assign  any  reasons  for  handling  his 
deposits  in  cash?”  to  which  question  ah  objection 

was  interposed  by  counsel  for  the  defendants,  ^I'hich  objec¬ 
tion  was  overruled  by  the  Court,  to  which  action  of  the 
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Court  in  overruling  said  objection  counsel  for  the  defend¬ 
ants  then  and  there  excepted,  which  exception  was  then  and 
there  duly  noted  upon  the  minutes  of  the  Court. 

The  witness  thereupon  testified  in  reply  to  this  question 
that  the  reason  assigned  by  the  defendant  Pitts  was  that 
the  checks  he  was  putting  in  the  bank  could  not  easily  be 
traced. 

The  witness  further  testified  that  under  the  bookkeeping 
system  in  operation  in  the  Southern  Maryland  Trust  Com¬ 
pany  the  ordinary  ledger  accounting  method  for  the  ac¬ 
counts  of  the  individual  patrons  at  the  bank  was  used;  that 
he  never  did  any  of  the  bookkeeping  at  the  bank. 

Witness  further  testified  that  at  Mr.  Pitts’  request  the 
witness  instructed  Mr.  Plaster,  the  vice  president  of  that 
bank,  to  send  him  the  ledger  accounts  of  Mr.  Pitts,  of  the 
witness,  and  of  the  F.  H.  Smith  Company;  that  he  meant 
thereby  the  records  and  accounts  showing  the  condition  of 
the  bank  accounts  of  the  respective  parties  with  the  bank; 
that  these  ledger  sheets  were  sent  by  Mrs.  Rouse,  who 
brought  them  into  the  offices  of  the  F.  H.  Smith  Company 
from  the  bank,  taking  the  whole  bundle  to  the  defendant 
Pitts,  but  that  the  witness  was  not  present  upon  the  occa¬ 
sion;  that  she  came  down  to  the  office  of  the  witness  a  few 
moments  afterwards,  and  stated  that  she  had  delivered 
them  to  Mr.  Pitts;  and  that  at  this  time  the  office  of  the  wit¬ 
ness  in  the  Smith  Company  Building  was  on  the  first 
539  floor,  while  that  of  the  defendant  Pitts  was  on  the 
eighth  floor. 

Witness  further  testified  that  the  records  delivered  bv 
Mrs.  Rouse  were  the  ledger  pages,  and  that  subsequently 
Mr.  Plaster  telephoned  to  the  bank  upon  several  occasions 
requesting  their  return  upon  the  grounds  that  he  needed 
those  records  for  the  records  of  the  bank,  but  that  the  wit¬ 
ness  was  unable  to  return  them  because  when  he  asked  the 
defendant  Pitts  for  these  records  the  defendant  replied  that 
he  could  not  find  them,  that  they  had  been  lost.  Witness 
further  testified  that  in  this  conversation  concerning  the 
ledger  sheets  the  defendant  Pitts  had  stated  that  he  wished 
those  for  income  tax  purposes. 

The  witness  was  thereupon  asked  what  further  conversa¬ 
tions  he  had  with  Mr.  Pitts  relative  to  records  of  the  bank, 
to  which  he  replied  that  the  defendant  Pitts  had  asked  the 
witness  to  secure  the  deposit  tickets  of  the  defendant  Pitts 
from  the  bank,  but  that  the  witness  refused  so  to  do;  that 
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this  occurred  in  September  of  1929,  shortly  after  the  ledger 
pages  of  the  bank  had  been  sent  to  the  defendant  Pitts; 
that  ni)on  several  occasions  Mr.  Pitts  asked  for  his  deposit 
tickets,  and  that  they  were,  accordingly,  left  in  the  bank, 
and  that  the  last  occasion  of  such  a  request  was  at  the  end 


of  November,  1929,  which  is  before  Mr.  Pitts  \Uent  to  New 
York.  | 

Witness  further  testified  that  on  December  13th,  1929, 
in  Mr.  Pitts’  office  in  New  York  City,  he  had  a  conversation 
with  the  defendant  Pitts  upon  the  night  that  tjhe  Southern 
Maryland  Trust  Company  failed;  that  in  that  con- 
540  versation  the  defendant  Pitts  advised  that  the  wit¬ 
ness  that  the  bank  had  failed;  that  the  witness  at 
that  time  was  in  a  low  mental  and  physical  condition;  that 
the  defendant  Pitts  requested  of  witness  that  be  sign  sev¬ 
eral  blank  sheets  of  paper,  and  further  stated  that  he  de¬ 
sired  the  witness  to  go  to  Winnepeg,  Canada, 'and  to  stay 
there,  taking  his  family  with  him,  all  at  the  expense  of  the 
defendant  Pitts,  to  which  the  witness  replied  that  he  would 
not  sign  any  such  letter,  to  which  the  defendant  Pitts  said: 
“Why  don’t  you  want  to  sign  it;  on  account  bf  that  note 
up  at  the  Central  Trust  Company!”  that  thbreupon  the 
witness  replied:  “That  is  one  of  the  reasons,  but  I  am  not 
going  to  sign  any  blank  letter;”  that  the  witness  refused 
lo  go  to  Winnepeg  with  his  family  at  the  expense  of  the 
defendant  Pitts,  and  advised  the  defendant  Pitts  that  he 
was  returning  to  Washington  where  he  belonged,  in  order 
to  see  what  he  could  do  about  the  bank;  that  lie  thereupon 
left  the  office  immodiatelv  for  this  eitv. 


On  cross-examination  witness  testified  in  substance  as 
follows:  That  upon  the  occasion  when  he  saw  the  defendant 
Pitts  examining  books  and  records  in  his  office  in  the  Smith 
Company  building,  there  were  enough  books  jand  records 
there  to  fill  the  Treasury  Department,  and  thatj  the  defend¬ 
ant  Pitts  was  going  through  them  with  gloves  upon  his 
hands,  and  taking  out  what  he  wished  to  take  but;  that  the 
defendant  Pitts  did  this  during  a  period  of  t}vo  or  three 
days. 

Witness  further  testified  that  he  was  second  in  command 
in  the  institution,  and  that  the  defendant  Pitts  was 
541  first  in  command,  meaning  thereby  thajt  Mr.  Pitts 
was  chairman  of  the  board,  and  that  thelre  was  such 
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a  conspiracy  in  that  company  with  his  sub-officials  that  the 
witness  could  not  “horn  in  with  a  spear  even  though  he 
tried.” 

Witness  further  testified  in  response  to  a  question 
whether  he  was  angry  with  Mr.  Pitts  that  lie  was  dis¬ 
gusted  and  indignant  with  him,  and  that  “if  that  be  trea¬ 
son,  make  the  most  of  it.” 

In  response  to  a  question  whether  the  witness  was  bring¬ 
ing  legal  proceedings  in  Wilmington,  Delaware,  to  rein¬ 
state  himself  as  president  of  the  F.  H.  Smith  Company, 
witness  replied  that  he  was  trying  to  force  the  defendant 
Pitts’  nominees  in  Wilmington  to  call  a  meeting  of  the 
board  of  directors  of  the  company,  in  order  to  determine 
who  controlled  the  company;  that  there  should  have  been 
a  meeting  last  May,  but  it  was  refused. 

542  The  witness  further  testified  that  at  the  time  of 

the  failure  of  the  bank  he  was  indebted  to  it 

543  &  544  as  a  borrower,  and  that  at  the  time  the  bank 

failed  there  were  several  loans  in  which  the  wit¬ 
ness  was  interested,  which  did  not  appear  in  his  name  at 
the  bank,  and  which  were  in  the  bank  at  the  time  of  its 
failure,  as  collateral,  and  that  there  were  loans  in  the  in¬ 
stitution  in  names  other  than  his  own,  some  of  which 
were  his. 

The  witness^  further  testified  that  at  the  time  of  the  fail¬ 
ure  of  the  Southern  Maryland  Trust  Company,  the  ledger 
accounts  of  the  bank  showing  his  personal  account  was  not 
in  the  record^  of  the  Southern  Maryland  Trust  Company, 
but  that  they  are  available  now,  for  the  bank,  or  anyone 
else.  The  witness  further  testified  that  the  ledger  sheets 
of  the  bank  showing  the  account  of  the  F.  H.  Smith  Com¬ 
pany  were  not  in  the  bank  at  the  time  of  its  failure.  There¬ 
upon  the  following  occurred: 

“Q.  Have  you  returned  them  (personal  ledger  sheets  of 
the  witness  in  the  Southern  Maryland  Trust  Company)  as 
yet?  A.  No,  sir,  but  they  can  have  them  any  time  they 
want  them.  You  can  see  them  also.” 

545  On  redirect  examination  the  witness  testified  in 
substahce  that  he  thought  that  Mr.  Edwards  and 
Mr.  Anadale  were  present  when  the  witness  talked  with  Mr. 
Pitts  concerning  the  removal  of  the  books  and  records; 
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that  their  removal  was  the  subject  of  j  conversation 
54G  upon  several  occasions  in  Mr.  Pitts’  office,  and  that 
the  present  recollection  of  the  witness  is  that  the 
defendants  Anadale  and  Edwards  were  in  aiid  out  of  the 
office  while  the  matter  was  being  discussed. 

Witness  further  testified  that  lie  discusse<jl  the  matter 
of  the  removal  of  the  records  of  the  F.  II.  Smjith  Company 
with  both  the  defendants  Edwards  and  Anadale  at  about  the 
time  the  records  were  removed,  and  subsequently  also; 
that  those  defendants  stated  that  the  records  were  to  be 
taken  out  of  the  District  of  Columbia  and  info  Maryland, 
and  that  this  was  before  the  records  had  actually  been  re¬ 
moved;  and  that  there  was  also  discussion  betiveen  witness 
and  those  two  defendants  after  the  records  had  been  re¬ 
moved.  j 

547  Thereupon,  further  to  maintain  the  issues  in  sup¬ 
port  of  the  indictment,  the  Government  called  as  a 
witness  one  P.  W.  Eismann,  who,  having  be|en  first  duly 
sworn,  testified  in  substance  as  follows:  That  he  is  con¬ 
nected  with  the  firm  of  Carstairs  &  Companjf  in  Philadel¬ 
phia,  of  which  Daniel  H.  Carstairs  is  a  membety  and  that  in 
response  to  a  subpoena  he  has  brought  certain  records  of 
Mr.  Carstairs.  Thereupon  a  paper  producecj  by  the  wit¬ 
ness  was  marked  for  identification  as  U.  S.  jExhibit  D-5. 
Witness  thereupon  read  a  ledger  entry  showing  November 
16, 1928,  check,  account  of  McKinelv  Mortgage  credit  $150,- 
000,  and  check  account  of  interest  on  aboye  mortgage 
$6,000,  to  the  credit  of  Daniel  H.  Carstairs’  account.  This 
entry  was  thereupon  offered  in  evidence  as!  Government 
D-5.  | 

Witness  thereupon  testified  that  he  was  familiar  with  Mr. 
Carstairs’  signature,  and  he  was  exhibited  a i draft  on  the 
Commercial  National  Bank  in  the  sum  of  $50,000  hereto¬ 
fore  admitted  in  evidence  as  Government  Ekhibit  D-238, 
his  attention  was  directed  to  the  reverse  side  of  the  said 
draft,  and  he  thereupon  testified  that  he  identified  the  sig¬ 
nature  of  Daniel  H.  Carstairs. 

Witness  was  thereupon  handed  a  draft  on  the  Riggs  Na¬ 
tional  Bank  to  the  National  City  Bank  of  New  York  in  the 
sum  of  $106,000,  theretofore  marked  Governijnent  Exhibit 
No.  37,  upon  the  reverse  side  of  which  he  identified  the  sig- 
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nature  of  Daniel  H.  Carstairs  appearing  as  an  endorsement 
thereon. 


Thereupon  further  to  maintain  the  issues  in  sup- 

548  port  of  the  indictment,  the  Government  produced  as 
a  witness  one  L.  W.  Mason,  who,  having  been  first 

duly  sworn,  testified  in  substance  as  follows:  That  he  is 
connected  with  the  Jacobs  Transfer  Company  of  Washing¬ 
ton,  D.  C.,  and  has  produced  certain  books  and  records  of 
that  company  in  response  to  a  subpoena  duces  tecum.  Wit¬ 
ness  thereupon;  testified  that  the  records  produced  by  him 
showed  a  charge  of  $417.65  for  various  services,  principally 
moving  household  goods  from  Hot  Springs  to  Washington, 
D.  C.,  for  Mr.  Pitts,  October  31,  1927.  Witness  was  there¬ 
upon  shown  Government’s  Exhibit  for  identification  D-6, 
which  he  testified  was  the  check  which  was  received  by  the 
company  in  payment  for  the  entry  concerning  which  he  had 
previously  testified,  which  said  check  was  paid  April  14, 
1928,  which  was  offered  in  evidence,  being  P.  H.  Smith 
Company  check  No.  44,152,  dated  April  14,  1928,  to  the 
order  of  “Cash,”  in  the  amount  of  $417.55,  drawn  upon  the 
Commercial  National  Bank  of  Washington,  D.  C.,  and 
signed  the  F.  H.  Smith  Company  by  Gerald  Trimble. 

Thereupon,  further  to  maintain  the  issues  and  in  support 
of  the  indictment,  the  Government  produced  as  a  witness 
one  Spencer  N.  Phillips,  who,  having  been  first  duly  sworn, 
testified  in  substance  as  follows:  That  he  was  connected 
with  the  Guaranty  Company  of  New  York,  as  cashier  for 
the  Washington  ofiice,  and  in  response  to  a  subpoena  duces 
tecum  had  produced  certain  accounts  dealing  with  the  ac¬ 
count  of  G.  Bryan  Pitts  with  the  said  Guaranty  Company 
of  New  York  both  for  the  Washington  office  and  the  Fifth 
Avenue,  New  York  City,  office.  Counsel  for  the  Gov- 

549  ernment  thereupon  asserted  that  this  testimony  bore 
upon  items  10,  39,  42,  52  and  58  of  the  bill  of  par 

ticulars. 

Witness  thereupon  produced  a  copy  of  cashier’s  receipt 
for  $10,090.28,  dated  July  11,  1928,  and  issued  to  G.  Bryan 
Pitts,  testifying  that  the  original  receipt  was  given  to  Mr. 
Pitts.  This  was  thereupon  marked  for  identification  as 
Government’s  Exhibit  D-7. 

Witness  furl  her  produced  a  record  under  date  of  July 
24,  1928,  showing  $9,784.38  representing  the  cost  of  250,000 
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francs  to  be  credited  to  the  checking  account  of  G.  Bryan 
Pitts  at  the  Paris  office  of  his  company  at  the  rate  of 
3.91-3/8;  that  the  deposit  was  made  July  *24,  1928,  and  was 
purchased  on  account  of  G.  Bryan  Pitts.  Witness  further 
testified  that:  he  received  $9,798.38,  covering  anj  item  of  250,- 
000  francs  to  be  credited  to  the  checking  account  of  the 
Paris  office  at  the  rate  of  3.91-3/8;  that  the  ehebk  was  drawn 
to  “self”  by  Mr.  Pitts  on  the  Southern  Maryland  Trust 
Company  of  Seat  Pleasant,  Maryland,  and!  that  it  was 
deposited  on  the  same  day  in  the  Commercial  National 
Bank  to  the  credit  of  the  Guarantv  Trust  Comjpanv  of  Now 
York;  that  the  papers  produced  are  a  copy  bf  the  record 
that  was  made  and  retained  in  the  office  of  tjhe  Guaranty 
Trust  Company  by  William  A.  Buckely,  Assistant  Cashier. 
Witness  thereupon  produced  another  record  of  a  telegram 
to  the  main  office  of  the  Guaranty  Trust  Company  in  New 
York  City  so  that  it  might  be  recorded  in  the  proper  man¬ 
ner  at  140  Broadway,  New  York  City,  the  main  office  of  the 
company.  Papers  thus  produced  by  the  witnesjs  were  there¬ 
upon  marked  for  identification  as  Government  D-8  and 
Government  D-9,  and  they  were  offered  in  evidence 
550  and  duly  admitted. 

Witness  thereupon  produced  a  receipt  dated  Au¬ 
gust  31st,  1928,  reading  as  follows:  “Received  of  C.  Elbert 
Anadale  $9,768.62  in  cash  in  payment  of  2q0,000  francs 
cabled  Paris  at  the  rate  of  3.9058  per  franc  and  $2.99  cable 
charges,  the  250,000  francs  to  be  credited  to  tile  account  of 
G.  Bryan  Pitts,  Guaranty  Trust  Company  of  New  York, 
Paris  office.” 

Witness  further  testified  that  the  original  of  this  receipt 
was  given  to  Mr.  Anadale,  the  record  produced  by  him 
being  a  copy  of  the  company’s  deposit  record  of  August 
31st,  1928,  reading  as  follows:  “Trust  Company  business, 
$9,768.62,  covering  payment  of  250,000  francs  to  be  credited 
checking  account  of  our  Paris  office  at  the  rhte  of  3.9058 
per  franc  and  including  cable  charges  of  $2.99i” 

Witness  further  testified  that  this  payment!  for  Ibis  ca¬ 
bling  of  funds  to  Paris  was  received  in  cash,  the  customer 
being  designated  as  G.  Bryan  Pitts,  to  whom  the  250,000 
francs  was  sent  to  the  Paris  office  of  the  Guarantv  Trust 
Company  to  the  credit  of  G.  Bryan  Pitts.  The  copy  of  the 
deposit  record  produced  by  the  witness  whs  thereupon 
marked  for  identification  and  offered  and  adnjiitted  in  evi¬ 
dence  as  Government  Exhibit  D-10. 
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Thereupon,  further  to  maintain  the  issues  in  support  of 
the  indictment,  the  Government  produced  as  a  witness  one 
Edward  N.  Parker,  who,  having  been  first  duly  sworn,  tes¬ 
tified  in  substance  as  follows:  That  he  is  in  the  insurance 
business  connected  with  the  firm  of  Edward  N.  Parker  & 
Company;  that  he  knows  the  defendant  G.  Bryan 

551  Pitts;  that  he  had  previously  had  business  trans¬ 
actions  with  him,  and  had  produced  certain  policies 

and  ledger  accounts  in  connection  with  his  transactions 
with  the  said  defendant  G.  Bryan  Pitts. 

Thereupon  the  witness  was  shown  Government  Exhibit 
B-191,  being  an  F.  II.  Smith  Company  check  in  the  sum  of 
$3,179.19,  and  the  attention  of  the  witness  was  directed  to 
the  same  endorsement  on  the  reverse  thereof,  and  he  testi¬ 
fied  that  it  appeared  to  be  exactly  like  the  deposit  stamp 
which  was  in  use  by  Edward  N.  Parker  &  Company  in  the 
year  1928,  and  that  ahead  of  the  rubber  stamp  endorsement 
of  Edward  X.  Parker  &  Company  there  appeared  the  nota¬ 
tion  “Pay  to  Edward  X.  Parker  &  Company,  A1  Lado  del 
Mar.  Incorporated,  C.  Elbert  Anadale,  vice  president.” 

Witness  further  testified  that  this  was  in  payment  for 
two  sets  of  policies.  One  set  was  for  fire  insurance  policies 
upon  the  dwelling  at  A1  Lado  del  Mar  and  its  furniture  at 
Palm  Beach,  Florida,  and  the  other  was  for  a  set  of  tor¬ 
nado  policies;  the  two  sets  totalled  $8,179. 

The  witness  was  thereupon  shown  Government  Exhibit 
D-3,  a  deposit  slip,  which  he  testified  looked  very  similar  to 
the  deposit  slip  in  use  by  Edward  X.  Parker  &  Company  at 
that  time,  and  which  contained  thereupon  a  notation  of  a 
check  in  the  sum  of  $3,179.19. 

Thereupon  the  witness  was  shown  a  photostat  of  a  check 
theretofore  marked  for  identification  as  Government  Ex¬ 
hibit  D-ll,  and  concerning  which  he  testified  that  it  was  a 
check  which  was  received  by  Edward  X.  Parker  &  Company 
as  part  payment  on  loss  under  the  tornado  policy, 

552  the  policies  not  having  been  written  when  Ihe  storm 
had  come  which  destroved  some  of  Mr.  Pills’  furni- 

lure,  but  binders  therefor  having  been  theretofore  issued, 
concerning  which  the  witness  further  testified  that  the 
check  was  accepted  as  part  payment  until  a  calculation 
could  be  made  of  Ihe  balance  due  on  the  1  wo  sets  of  policies 
both  of  which  covered  A1  Lado  del  Mar,  one  for  fire  and 
the  other  for  tornado.  Thereupon  the  witness  identified 
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the  endorsement  on  the  photostat  as  the  depjosit  stamp  of 
the  company  of  the  witness. 

Witness  was  thereupon  shown  Government  exhibit  for 
identification  D-2,  and  he  testified  that  it  looked  similar  to 
the  deposit  slip  in  use  by  the  company  of  the  witness. 

Thereupon  the  record  previously  marked  for  identifica¬ 
tion  as  Government  D-ll  was  offered  in  evidence  and  ac¬ 
cepted,  being  F.  H.  Smith  Company  check  jNo.  54733  of 
September  18,  1928,  in  the  sum  of  $5,000,  to!  the  order  of 
A1  Lado  del  Mar. 

1 

The  Government  thereupon  offered  in  evidence,  marked 
as  Exhibit  B-2,  and  stated  that  these  were  particularly 
with  reference  to  items  55  and  56  of  the  bill  of:  particulars. 

Thereupon  Exhibit  B-191  was  read  to  the  jury  as  follows: 
Check  of  the  F.  H.  Smith  Company  No.  5480J1,  investment 
securities.  Washington,  D.  C.  September  19,  1928,  pay 
to  the  order  of  A1  Lado  del  Mar,  Incorporated  $3,179.19 — 
exactly  $3,171.19.  The  F.  H.  Smith  Company  by  L.  E. 
Thomas,  Treasurer,  drawn  on  the  Commercial  National 
Bank,  Washington,  D.  C.,  endorsements  appearing  upon  the 
rear  thereof ;  Pay  to  Edward  N.  Parker  &  Company 
553  A1  Lado  del  Mar,  Incorporated,  by  C.j  Elbert  Ana- 
dale,  vice  president.  This  is  deposited;  to  the  order 
of  Edward  N.  Parker  &  Company,  Incorporated. 

Counsel  for  the  Government  thereupon  read  to  the  jury 
Government  Exhibit  D-ll  as  follows:  “F.  Hi  Smith  Com¬ 
pany.  No.  54733,  investment  securities.  Washington,  D. 
C.  September  IS,  1928,  exactly  five  thousand  dollars. 
Pay  to  the  order  of  A1  Lado  del  Mar,  F.  H.  Smith  Com- 
pany,  by  Gerald  Trimble,  assistant  treasurer”’  Endorse¬ 
ment  :  “Pay  to  Edward  N.  Parker  &  Company!,  A1  Lado  del 
Mar,  by  C.  Elbert  Anadale,  vice  president.”  And  beneath 
that  “Deposit  to  the  credit  of  Edward  N.  Pejrker  &  Com¬ 
pany,  Incorporated.” 

Upon  cross-examination  the  witness  testified  that  he 
remembered  that  at  the  time  Mr.  Pitts  was  in  Europe. 


Thereupon  further  to  maintain  the  issues  and  in  support 
of  the  indictment  the  Government  called  as  a  witness  one 
Daniel  W.  O’Donoghue,  who  having  been  first  duly  sworn, 
testified  in  substance  as  follows:  That  he  is  Sa  member  of 
the  Bar  of  the  Supreme  Court  of  the  District!  of  Columbia 
and  has  been  for  thirty'  yrears;  that  he  knows  t|he  defendant 
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G.  Bryan  Pitts;  that  he  saw  the  Defendant  G.  Bryan  Pitts 
in  April  of  the  year  1929;  that  Mr.  Pitts  was  indebted  to 
Mr.  J.  E.  Powell  on  a  note  of  $50,000  and  the  interest  had 
accumulated  for  over  three  years  and  Mr.  Powell  had  en¬ 
dorsed  the  note  to  his  wife  and  they  turned  the  note  over  to 
the  witness  for  collection.  The  witness  further  testified 
that  he  saw  Mr.  Pitts  in  regard  to  the  payment  of  the  note, 
which  was  paid  on  the  18th  of  April,  1929,  Mr.  Pitts  paying 
to  the  witness  $59,000  and  some  odd  hundred  dollars  by 
check.  Witness  further  testified  that  he  made  a 

554  memorandum  on  a  copy  of  the  note;  that  he  sur¬ 
rendered  the  original  note  to  Mr.  Pitts,  together  with 

the  collateral,  and  made  a  copy  of  the  note,  and  on  the  cop}f 
of  the  note  he  estimated  the  amount  of  interest  to  date  of 
payment :  that  the  principal  of  the  note  was  $50,000  and  the 
interest  was  $9,733.24,  and  the  check  given  by  Mr.  Pitts  to 
the  witness  on  April  18th,  1929,  was  in  the  sum  of 
$59,733.24. 

Thereupon  the  witness  was  shown  a  deposit  slip  marked 
theretofore  for  identification  as  D-12  and  concerning  it  the 
witness  testified  that  that  was  a  deposit  slip  of  the  Union 
Trust  Company  of  the  District  of  Columbia,  and  he  indi¬ 
cated  what  portions  thereon  were  in  his  writing,  that  he 
wrote  his  name,  the  date,  April  18,  1929,  the  amount  of 
the  check  $59,733.24,  that  he  did  not  write  the  name  of  the 
I  ank  on  which  the  check  was  drawn  and  that  was  not  in  his 
handwriting.  ‘‘Seat  Pleasant,  Maryland,”  and  that  all  of 
the  rest  of  it  was  in  the  handwriting  of  the  witness. 

Thereupon  the  Government  offered  in  evidence  the  de¬ 
posit  slip  theretofore  marked  for  identification  as  Govern¬ 
ment  *s  Exhibit  D-12,  and  the  same  was  received  in  evidence. 

On  cross-examination  the  witness  testified  that  the  col¬ 
lateral  security  for  the  note  was  three  classes  of  preferred 
stock  of  the  F.  II.  Smith  Company — Class  A,  B  and  C  pre¬ 
ferred. 

Thereupon,  further  to  maintain  the  issues  and  in  support 
of  the  indictment,  the  Government  called  as  a  witness  one 
Francis  C.  Webb,  who,  having  been  first  duly  sworn, 

555  testified  in  substance  as  follows:  That  he  is  con¬ 
nected  with  the  Mutual  Life  Insurance  Company  in 

New  York  as  agency  manager  in  the  city  of  Washington, 
District  of  Columbia,  and  was  so  employed  in  1928  in  the 
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month  of  June ;  that  that  company  had  an  account  with  G. 
Bryan  Pitts ;  that  he  has  produced  certain  books  and  rec¬ 
ords  of  the  company  which  were  theretofore  marked  for 
identification  as  Government  D-13,  an  F.  HJ  Smith  Com¬ 
pany  check  dated  June  15,  1928;  that  the  witness  identified 
thereupon  the  deposit  stamp  of  his  company  and  he  pro¬ 
duced  photostatic  copy  of  a  policy. 

Witness  thereupon  testified  that  check  ip  the  sum  of 
$6,355,  dated  June  15,  1928,  covered  all  of  the  policies. 

Witness  further  testified  that  check  in  the  sum  of 
$6,355.25  represented  premiums  on  the  policies  Nos. 
2771092,  2771094,  and  3498014,  015,  016,  017.  j  Witness  fur¬ 
ther  testified  that  policy  No.  2771092  was  payable  to  G. 
Bryan  Pitts,  the  insured,  his  executors,  administrators  or 
assigns,  2771094  is  payable  to  G.  Bryan  Pitt?  the  insured, 
or  to  his  estate,  No.  3498014  is  payable  to  the  insured’s 
wife,  Gladys  C.  Pitts,  in  the  amount  of  $100,000,  and 
349S015  is  payable  to  Gladys  C.  Pitts,  wife  of  the  insured, 
in  the  amount  of  $100,000,  3498016  is  payable!  to  Gladys  C. 
Pitts,  wife  of  the  insured,  in  the  amount  of  $100,000,  and 
3498017  is  payable  to  the  wife  of  the  insured,  Gladys  C. 
Pitts,  in  the  amount  of  $50,000.  Witness  further  testified 
that  the  aggregate  amount  of  the  insurance ;  policies  pay¬ 
able  either  to  Mr.  Pitts’  estate  or  to  Gladys  C.  Pitts  is 
$385,000,  and  that  the  check  in  the  ambunt  of  $6,355 
556  was  in  payment  for  the  premiums  upon  |these  policies 
less  the  dividends  thereon. 

Thereupon  the  Government  offered  in  evidence  F.  H. 
Smith  Company  check  for  $6,355,  dated  June  15,  1928,  to 
the  order  of  Mutual  Life  Insurance  Company  of  New  York 
heretofore  marked  for  identification  as  D-13,  which  was 
thereupon  received  in  evidence. 

Counsel  for  the  Government  thereupon  read  in  evidence 
the  said  check  as  follows:  Check  of  the  F.  H.  Smith  Com¬ 
pany,  Investment  Securities,  Washington,  D.|  C.,  June  15, 
1928,  “Pay  to  the  order  of  the  Mutual  Life  Insurance  -Om- 
pany  of  New  York  $6,355.25.  Exactly  $6,355.25,  to  the  Com¬ 
mercial  National  Bank,  Washington,  D.  C.,  the  F.  H.  Smith 
Company,  Gerald  Trimble,  assistant  secretary.”  And  the 
deposit  stamp  or  endorsement  on  the  back;  thereof  was 
“Pay  to  the  order  of  Riggs  National  Bank,  Washington, 
D.  C.,  Mutual  Life  Insurance  Company  of  New  York, 
George  P.  Morgan,  Manager.” 

I 
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Witness  further  testified  that  this  check  was  deposited  in 
the  Riggs  National  Bank  to  the  account  of  the  Mutual  Life 
Insurance  Company  of  New  York. 

Thereupon  the  Government  counsel  asserted  that  this 
had  particular  reference  to  items  34  and  35  of  the  bill  of 
particulars. 

Witness  further  testified  that  on  the  ledger  sheets  of  his 
company  there  appeared  an  item  of  $6,215.60  under  date 
of  June  17,  1920,  representing  premiums  less  dividends  on 
the  same  policies  just  enumerated. 

Witness  was  thereupon  shown  Government  exhibit 
557  for  identification  No.  14,  and  he  testified  that  it  was 
the  deposit  slip  of  the  insurance  company  with  the 
Riggs  National  Bank  under  date  of  June  17,  1929,  contain¬ 
ing  thereupon  an  entry  from  the  Southern  Maryland  Trust 
Company,  Seat  Pleasant,  Maryland,  $6,215.60,  which  was 
the  same  item  set  forth  in  the  ledger  entry  concerning 
which  lie  had  previously  testified. 

Thereupon  the  Government  offered  in  evidence  check  on 
Southern  Maryland  Trust  Company  in  the  sum  of  $6,215.60, 
theretofore  marked  for  identification  as  U.  S.  Exhibit  D-14,- 
which  was  accordingly  received  in  evidence. 

This  was  a  personal  check  of  the  defendant  G.  Bryan 
Pitts.  On  cross-examination  the  witness  testified  in  sub¬ 
stance  that  the1  policies  had  been  in  force  since  1924. 

On  redirect  examination  the  witness  testified  that  the 
premiums  concerning  which  he  had  theretofore  testified 
were  for  the  vears  1928  and  1929. 


Thereupon,  further  to  maintain  the  issues  and  in  support 
of  the  indictment,  the  Government  called  as  a  witness  one 
Frederick  J.  Thornton,  who,  having  been  first  duly  sworn, 
testified  in  substance  as  follows:  That  he  was  connected 
with  Frederick  J.  Thornton  &  Company  of  Milwaukee, 
Wisconsin,  as  sales  manager;  president  and  treasurer  of  the 
company,  which  is  engaged  in  an  interior  decoration  and 
furnishing  business;  that  the  firm  had  an  account  with  G. 
Bryan  Pitts;  that  lie  produced  in  obeedience  to  a  subpoena 
duces  tecum  certain  records  of  the  concern  dealing  with  ap¬ 
proximately  December  17,  1927. 


Witness  then  testified  that  on  December  the  16th, 
1927,  there  was  a  check  for  $2,459.20  received  in  pay¬ 
ment  for  certain  furnishings  that  were  sold  to  Mr. 
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Pitts  for  liis  house  in  Washington.  Witness,  however,  was 
unable  from  anything  contained  in  his  records  to  state 
upon  which  bank  the  said  check  was  drawn. 

Thereupon  check  in  the  sum  of  $2,459.20  was  marked  for 
identification  as  U.  S.  Exhibit  D-15,  was  offered  and  re¬ 
ceived  in  evidence.  i 

Thereupon,  further  to  maintain  the  issues:  and  in  sup¬ 
port  of  the  indictment,  the  Government  called  as  a  witness 
one  Frederick  C.  Dittmars,  who,  having  bepn  first  duly 
sworn,  testified  in  substance  as  follows :  That!  he  was  sales 
manager  of  the  Rolls  Royce  Company  of  America  in  their 
Philadelphia  headquarters;  that  he  knows  the 'defendant  G. 
Bryan  Pitts,  and  that  on  or  about  May  4,  1928,  he  sold  to 
Mr.  Pitts  a  Rolls  Royce  automobile  for  approximately 
$20,000;  that  he  accepted  in  trade  and  as  parf  payment  of 
the  purchase  price  two  Pierce  Arrow  cars,  making  Mr.  Pitts 
an  allowance  of  $5,500,  leaving  a  balance  of  $14,500  due 
upon  the  purchase  price  of  the  said  Rolls  R<j>yce;  that  on 
the  occasion  when  the  car  was  bought  he  received  $2,000 
upon  the  date  that  the  contract  was  signed  in  Mr.  Pitts’ 
office,  the  Rolls  Royce  to  be  delivered  August  1st.  That 
witness  saw  Mr.  Pitts  in  New  York  and  he  recalls  that  Mr. 
Pitts  was  going  away  somewhere  but  he  did  hot  know  his 
destination. 

i 

559  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the!  Government 
produced  as  a  witness  Herbert  A.  Roth,  who,!  having  been 
first  duly  sworn,  testified  in  substance  as  follows:  That  he 
is  connected  with  the  firm  of  Phillips  &  Company  in  New 
York  City,  which  firm  is  engaged  in  the  business  of  shirt 
makers  and  haberdashers;  that  he  knows  the  defendant  G. 
Brvan  Pitts ;  that  G.  Brvan  Pitts  had  an  accohnt  with  that 
firm,  and  that  the  witness  produced  ledger  account  of  his 
firm  dealing  with  the  account  of  the  defendant  G.  Bryan 
Pitts.  ; 

Counsel  for  the  Government  thereupon  stated  that  this 
testimony  was  coming  into  evidence  respecting  Item  79  and 
Item  6  of  the  bill  of  particulars. 

Witness  further  testified  that  early  in  March  of  1929 
there  was  a  payment  on  account  of  Mr.  Pitts’  aiccount  in  the 
sum  of  $1,000.50  approximately  on  February  20th,  1929  by 
check  drawn  on  the  Southern  Maryland  Trusf  Company. 
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Witness  further  testified  that  his  records  disclosed 
another  payment  on  December  13th,  1927,  in  the  sum  of 
$1,341.80,  which  was  also  paid  upon  account. 

560  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 

produced  as  a  witness  one  Edward  M.  Grath,  who.  having- 
been  first  duly  sworn,  testified  in  substance :  That  he  is  con¬ 
nected  with  Tiffany  &  Company,  jewelers  of  New  York 
City;  and  during  1927  and  1928  that  firm  had  accounts  with 
the  defendant  G.  Bryan  Pitts:  that  the  records  of  the  firm 
showed  on  March  14th,  1929,  a  payment  by  Mr.  Pitts  of 
$2,579.25  on  account  of  silverware. 

The  Government  thereupon  advised  counsel  for  the  de¬ 
fendants  that  this  testimony  was  relating-  to  Item  81  of  the 
bill  of  particulars. 

Witness  thereupon  produced  photostatic  copies  of  the 
record,  which  was  marked  for  identification  as  U.  S.  Ex¬ 
hibit  D-16,  and  was  offered  and  received  in  evidence. 

561  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 

produced  as  a  witness  one  Elmer  L.  Manse,  who,  having 
been  first  duly  sworn,  testified  in  substance:  That  he  was 
manager  of  Edward  T.  Schwartz,  Incorporated,  engaged  in 
real  estate  and  insurance  business  in  the  Citv  of  Washing- 
ington,  District  of  Columbia ;  that  he  had  produced  the 
ledger  accounts  of  his  firm  dealing  with  the  defendant  G. 
Bryan  Pitts:  that  his  firm  had  policy  number  628834  of  the 
Federal  Insurance  Company  covering  $114,000  on  jewelry 
for  the  account  of  Mrs.  Gladys  G.  Pitts.  Witness  further 
testified  that  there  was  an  entry  under  date  of  June  22nd, 
1928  of  $913.40  constituting  payment  of  the  premium  upon 
the  said  policy  of  insurance  for  jewelry  for  Mrs.  Pitts. 
Witness  was  then  exhibited  a  piece  of  paper  previously 
marked  for  identification  as  B-127,  which  the  witness  tes¬ 
tified  appeared  to  be  in  his  handwriting,  and  was  a  deposit 
slip  upon  which  he  found  an  item  for  $913.40,  which  the 
witness  had  previously  credited  against  the  premium  due 
on  policy  number  628834.  Witness  further  testified  that 
this  payment  was  made  by  cheek  drawn  on  the  Commercial 
National  Bank,  and  he  was  accordingly  shown  a  piece  of 
paper  theretofore  marked  for  identification  as  B-160.  an- 
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other  deposit  slip,  which  he  testified  was  in  his;  handwriting, 
and  that  he  had  made  up  the  deposit  slip,  and  that  among 
the  items  thereon  was  a  Southern  Maryland  Trust  Com¬ 
pany  item  for  $1125,  which  represented  the  .premium  for 
policy  626564  of  the  Federal  Insurance  Company,  covering 
$138,900  on  jewelry  for  the  account  of  Mrs.  Gladys  G. 
Pitts.  ! 

562  Thereupon  the  Government  offered  iri  evidence  the 
two  deposit  slips  theretofore  marked  for  identifica¬ 
tion  as  C-60  and  C-127,  which  were  inserted  in  evidence, 
over  the  objection  and  exception  duly  noted  by  the  Court 
upon  its  minutes,  of  the  defendants  theretofore  stated  to 
all  of  the  line  of  testimony  concerning  the  i  personal  ex¬ 
penditures  of  the  defendant  G.  Bryan  Pitts,  upon  the 
grounds  theretofore  noted,  to  the  effect  that  the  same  was 
immaterial,  irrelevant  and  inadmissible,  and  was  intro¬ 
duced  only  for  the  purpose  of  prejudicing  the  defendant 
before  the  jury,  could  not  be  of  any  probative  force  or  ef¬ 
fect,  particularly  in  view  of  the  concession  made  by  counsel 
for  the  defendants  to  admit  that  all  of  the  funds  of  the 
defendant  G.  Bryan  Pitts  deposited  in  the  Southern  Mary¬ 
land  Trust  Company  were  used  for  his  own  personal  pur¬ 
poses,  and  not  for  any  purposes  of  the  F.  H.j  Smith  Com¬ 
pany.  Which  objection  was  by  the  Court  overruled,  and 
1o  the  overruling  of  the  same  an  exception  \Ws  then  and 
there  noted  by  the  Court  upon  its  minutes. 

563  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the |  Government 

produced  as  a  witness  James  F.  Rowan,  who,!  having  been 
first  duly  sworn,  testified  in  substance  that  j  he  was  con¬ 
nected  with  the  Reed  Shop  in  New  York  City  as  president  ; 
that  he  had  brought  certain  books  of  account  of  the  Reed 
Company  dealing  with  the  account  of  G.  Bryan  Pitts ;  that 
on  March  16th,  1929,  there  was  an  entry  of  $5,203  as  pay¬ 
ment  for  household  furniture  sold  by  the  firm!  to  Mr.  Pitts 
.  and  delivered  to  Mr.  Pitts  at  Palm  Beach,  Florida. 

Thereupon  counsel  for  the  defendants  movpd  the  Court 
to  discharge  the  jury  and  to  declare  a  mistrial  in  view  of 
the  prejudiced  impression  that  must  have  been  created 
upon  the  jury,  making  it  impossible  for  them  to  properly 
further  consider  the  case  by  reason  of  the  answers  of  Mr. 
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Henry  theretofore  called  as  a  witness  on  cross-examina¬ 
tion,  and  upon  the  further  ground  that  the  effect  of  the 
occurrence  was  such  as  to  destroy  the  benefit  that  the  de¬ 
fendant  would  be  entitled  to  have  from  act  of  counsel  in 
the  case,  which  motion  was  denied  by  the  Court,  and  to  the 
denial  of  which  an  exception  was  granted  to  the  defend¬ 
ants,  which  exception  was  then  and  there  noted  upon  the 
minutes  of  the  court. 

564  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 

produced  as  a  witness  one  Gilbert  Shaw  Smith,  who,  having 
been  first  dulv  sworn.  testified  in  substance  as  follows:  That 
he  is  office  manager  for  Cartier  and  Company,  and  in  re¬ 
sponse  to  a  subpoena  duces  tecum  brought  certain  records 
of  Cartier  and  Company  referring  to  G.  Bryan  Pitts  under 
date  of  approximately  January  18th,  1928:  that  on  January 
19th,  1928  thebe  was  an  entry  of  an  amount  of  $1200  as  a 
payment  for  a  diamond  ruby  and  emerald  pin  purchased 
by  the  defendant  G.  Bryan  Pitts;  that  payment  was  made 
by  a  check,  that  the  check  was  drawn  on  the  Southern  Mary¬ 
land  Trust  Company  under  date  of  January  17th,  1928,  in 
the  amount  of  $1200. 

565  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 

produced  as  a  witness  one  Edwin  0.  Manken,  who,  having 
been  first  dulv  sworn,  testified  in  substance  that  he  is  con- 

v  7 

nected  with  the  United  States  Internal  Revenue  in  the  Citv 
of  Baltimore,  Maryland,  in  the  Income  Payment  Division 
of  the  Income  Tax;  that  he  had  brought  certain  records  of 
the  Income  Tax  Division  of  the  Revenue  Office  dealing  with 
the  returns  of  G.  Bryan  Pitts  in  the  year  1928,  and  that  the 
record  discloses  that  the  return  was  filed,  that  there  was  a 
payment  of  $30,851.33  at  the  time  of  the  filing  of  the  return, 
which  was  made  by  a  check  deposited  in  the  Federal  Re¬ 
serve  Bank  in  the  City  of  Baltimore,  Maryland,  on  Septem¬ 
ber  17th,  1928. 

566  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 

produced  as  a  witness  Fernand  Nogues,  who,  having  been 
first  duly  sworn,  testified  in  substance  that  he  is  connected 
with  the  Spanish  Antique  Shop  in  New  York  City,  and  dur¬ 
ing  the  year  1929  had  an  account  with  G.  Bryan  Pitts ;  that 
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his  books  contained  a  record  of  an  entry  on  January  19th, 
1929,  in  the  sura  of  $13,365  as  payment  for  antique  fur¬ 
niture;  that  the  check  in  payment  therefor  whs  drawn  on 
the  Southern  Maryland  Trust  Company.  Thereupon  the 
witness  was  shown  an  item  marked  Governihent  Exhibit 
for  identification  B-158,  which  the  witness  testified  was  the 
check  which  was  first  sent  to  the  Palm  Beaih  office  and 
then  to  the  New  York  office  with  Mr.  Pitts’  fetter,  which 
was  offered  in  evidence  by  the  Government.  I 

To  the  offer  in  evidence  of  the  said  letter  an$  to  the  gen¬ 
eral  line  of  proof  of  this  sort  of  testimony  as  being  incom¬ 
petent  and  irrelevant,  the  defendants  objected,  upon  that 
ground,  and  upon  the  ground  theretofore  noted,  which  ob¬ 
jection  was  overruled  by  the  Court,  and  an  exception  was 
granted  to  the  defendants,  which  exception  was  then  and 
there  duly  noted  by  the  Court  upon  its  minutes. 

Counsel  for  the  Government  thereupon  stated  in  the  pres¬ 
ence  of  the  jury  that  the  check  was  for  exactly; $13,305,  and 
that  the  letter  contained  the  following:  “In  full  payment 
of  all  claims  against  me  prior  to  February  13th,  1929”  with 
the  signature  of  Mr.  Pitts  thereupon.  Witness  further  tes¬ 
tified  that  this  check  was  deposited  in  the  Trust  Company 
at  the  50tli  Street  office,  Madison  Avenue,  New  York  City. 

Witness  was  thereupon  shown  a  deposit  slip  there- 

567  tofore  marked  for  identification  as  Government  Ex¬ 
hibit  B-l,  which  he  testified  was  a  deposit  slip  of 

the  Spanish  Antique  Company  dealing  with  the  item  of 
$13,365,  which  deposit  slip  was  offered  and  redeived  in  evi¬ 
dence  as  Government  Exhibit  B-l. 

i 

568  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 

produced  as  a  witness  Theodore  Kaaen,  who,  jhaving  been 
first  duly  sworn,  testified  in  substance  that  he  jis  employed 
by  William  Liddell  and  Company,  who  are  linen  manufac¬ 
turers,  and  that  he  he  had  brought  in  response  to  a  sub¬ 
poena  duces  tecum  certain  sales  slips  of  that  company  with 
the  defendant  G.  Brvan  Pitts;  that  the  booksjof  his  com- 
pany  showed  a  payment  for  merchandise  in  the  sum  of 
$1126.43  for  linen  sold  to  Mr.  G.  Brvan  Pitts  jin  the  earlv 
part  of  June,  1928,  and  that  the  check  in  payment  therefor 
was  drawn  upon  the  Southern  Maryland  Trust  Company, 
but  that  the  witness  did  not  have  the  date  of  the  check,  but 
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that  he  did  have  the  letter  enclosing  the  check,  which  letter 
was  received  by  the  witness  on  June  7th,  the  said  letter 
bearing  date  June  the  5th,  1928.  Thereupon  the  witness 
read  the  letter  dated  June  5th,  1928,  directed  to  William 
Liddell  and  Company  of  New  York  City. 

569  Thereupon,  further  to  maintain  the  issues  joined 
and  in  support  of  the  indictment,  the  Government 

produced  as  a  witness  Robert  M.  Hicks,  who,  having  been 
first  duly  sworn,  testified  in  substance  that  he  is  the  repre¬ 
sentative  in  Washington  of  the  International  Mercantile 
Marine,  a  steamship  line.  Witness  further  testified  that 
the  arrangements  were  that  he  was  to  deliver  the  car  in 
"Washington  on  or  about  August  20th,  and  that  as  a  fact  he 
did  deliver  it  to  Mr.  Anadale,  whereupon  he  received  the 
final  payment  in  the  amount  of  $12,500  by  check.  Witness 
was  thereupon  shown  Government  Exhibit  for  identifica¬ 
tion  No.  362,  which  he  identified  as  the  check  which  he  re¬ 
ceived  in  final  payment  for  the  Rolls  Royce  automobile. 
Witness  further  identified  the  stamp  endorsement  of  the 
Rolls  Royce  Company  of  America  upon  the  reverse  side  of 
the  check,  which  was  then  offered  and  received  in  evidence, 
said  check  being  upon  the  Merchants  Bank  and  Trust  Com¬ 
pany,  Washington,  D.  C.,  dated  August  20,  1928,  to  the 
order  of  Rolls  Royce  of  America,  Incorporated,  $12,500, 
signed  C.  Elbert  Anadale,  Special. 

Thereupon  the  Government  read  in  evidence  to  the  jury 
the  said  check. 

Witness  further  testified  that  he  was  paid  for  the  Rolls 
Rove /e  automobile  the  balance  due  upon  the  purchase  price 
by  that  check. 

570  Witness  thereupon  produced  ticket  stub  for  ocean 
passage  in  July,  1928,  ticket  stub  No.  7-240377,  issued 

to  G.  Brvan  Pitts  Julv  9,  two  rooms  and  bath  and  accom- 
modations  for  a  man-servant  and  maid  upon  the  liner 
Majestic  of  the  White  Star  Line,  the  total  price  of  passage 
being  $2,780,  and  $20  tax,  a  total  of  $2,800;  that  this  was 
for  a  single  passage  for  Mr.  G.  Bryan  Pitts  and  Mrs.  Pitts 
and  maid  and  valet  and  not  for  the  return  passage.  There¬ 
upon  stub  hook  was  marked  for  identification  as  Govern¬ 
ment  No.  D-17,  which  was  thereupon  offered  in  evidence, 
to  which  the  objections  theretofore  urged  were  made,  upon 
the  grounds  theretofore  stated,  which  objection  was  by  the 
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Court  overruled  and  an  exception  to  the  overruling  of  the 
same  was  then  and  there  noted  by  the  CoUrt  upon  its 
minutes.  The  stub  book  was  accordingly  received  in  evi¬ 
dence  over  the  objection  and  exception  of  the  defendant. 

Counsel  for  the  Government  thereupon  readjin  the  pres¬ 
ence  of  the  jury  ticket  stub  as  follows:  “By  Majestic, 
White  Star  Line.  240327 ;  room  $345.47,  and  extras  $41.30; 
steamer  Majestic  sailing  from  New  York  August  4.  G. 
Bryan  Pitts,  Mrs.  Pitts,  maid  and  valet — passage  booked 
without  meals.”  Thereupon  the  witness  testified  that  Mr. 
and  Mrs.  Pitts  booked  without  meals  and  thijit  they  took 
their  meals  in  the  restaurant,  to  which  the  defendant  ob¬ 
jected  upon  the  grounds  theretofore  urged  upon  the  Court, 
which  objection  was  overruled  by  the  Court,!  and  to  the 
overruling  of  the  same  an  exception  was  then  and  there 
bv  the  Court  dulv  noted  on  its  minutes. 

•  %  j 

Witness  thereupon  produced  a  cash  [sheet  of  his 
571  company,  in  which  was  entered  on  July  j  10  the  pay¬ 
ment  of  the  item  of  $2,S00,  but  the  witness  does  not 
recall  upon  which  bank  the  check  in  payment  therefor  was 
drawn. 


Thereupon,  further  to  maintain  the  issues  joined  and  in 
support  of  the  indictment,  the  Government  called  as  as  a 
witness  E.  J.  Armbruster,  who  testified  in  Substance  in 
follows:  That  in  connection  with  his  work  in  reconstruct¬ 
ing  the  bank  account  of  G.  Bryan  Pitts  in  the  Southern 
Maryland  Trust  Company  from  the  books,  papers,  deposit 
tickets,  and  other  data  which  he  found  at  tile  bank,  he 
had  occasion  to  reconstruct  both  debits  and  credits;  that 
lie  took  the  deposit  tickets  and  listed  those  a  si  well  as  all 
withdrawals;  that  he  had  listed  a  withdrawal! under  date 
of  February  1,  1929,  in  the  sum  of  $2,770. 

Thereupon  counsel  for  the  defendant  admitted  that  all 

of  the  funds  withdrawn  from  the  Southern  Maryland  Trust 

Company  were  in  fact  withdrawals  for  the  personal  use 

of  Mr.  G.  Bryan  Pitts  and  it  was  further  admitted  bv 

,  % 

counsel  for  the  defendant  that  the  checks  were  actuallv 
drawn  to  the  people  mentioned  therein  on  the  dates  therein 
given,  which  concerned  the  testimony  of  the  several  wit¬ 
nesses  who  testified  that  they  received  money  from  G. 
Brvan  Pitts. 


i 
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Witness  further  testified  that  these  payments  which  were 
made  to  the  witness  who  had  theretofore  testified  were 
made  either  in  whole  or  in  part  from  the  credit  made  up 
in  the  Southern  Maryland  Trust  Company  by  the  items 
of  deposit  and  to  the  account  of  G.  Bryan  Pitts  that  the 
witness  had  found  by  means  of  his  reconstructed  account. 

Witness  testified  further  that  he  had  traced  the 
.">72  money  spent  by  Mr.  Pitts  back  to  his  bank  account 
in  the  Southern  Maryland  Trust  Company  in  pay¬ 
ment  for  these  various  items  which  are  hereinafter  set 
forth,  as  follows: 


Amount.  Date.  Endorsed  or  deposited  by  Item  No.  For  what. 
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The  foregoing  is  the  substance  of  all  the  evidence  offered 
in  behalf  of  the  Government. 

Thereupon  the  Government  rested  its  case  in  chief. 

Thereupon  counsel  for  the  defendant  moved  for  a  di¬ 
rected  verdict  of  not  guilty  upon  counts  numbered  1,  2,  3, 
and  4,  of  the  indictment. 

Counsel  for  the  defendant  moved  for  a  directed  verdict 
upon  count  No.  1  of  the  indictment  on  the  ground  that  it 
was  a  conspiracy  to  committ  embezzlement  therein  alleged, 
the  indictment  charging  that  the  manner  in  Which  the  em¬ 
bezzlement  was  to  be  accomplished  was  thajt  in  each  in¬ 
stance  the  amount  thereof  was  to  be  charged;  to  the  credit 
account  of  one  of  those  corporations  which  had  at  the  time 
of  the  alleged  respective  embezzlement  the  cfedit  account 
with  the  F.  H.  Smith  Company,  and  upon!  the  further 
ground  that  there  was  not  one  iota  of  testimonv  to  the 
effect  that  any  one  of  the  alleged  95  instance^  of  embezzle¬ 
ment  were  accomplished  even  contemporaneously  with  the 
charge  on  the  books  of  the  F.  H.  Smith  Company  and  the 
account  of  one  of  these  coi'porations  j  which  had  a 
574  credit  account  with  the  Smith  Company  as  charged 
in  the  indictment.  Counsel  for  the  defendant  further 
moved  for  a  directed  verdict  upon  count  No.  1  upon  the 
ground  of  a  variance  fatal  to  the  rendfiion  of  a  judgment 
upon  the  indictment,  no  evidence  being  offered  to  indicate 
that  any  one  of  the  alleged  95  instances  of  Embezzlement 
was  accomplished  through  the  medium  of  a  chjarge  made  of 
a  charge  made  to  the  construction  account  oi|  the  building 
account  or  the  credit  account  as  it  is  called  hi  the  indict¬ 
ment  of  any  of  these  corporations. 

Counsel  further  moved  the  Court  to  direct!  a  verdict  of 
not  guilty  upon  the  first  count  of  the  indictment  upon  the 
ground  that  there  was  no  testimony  offered  Which  proved 
or  tended  to  prove  the  existence  of  a  conspiracy  as  charged 
in  said  first  count,  and  upon  the  further  ground  that  there 
was  an  actual  proof  of  any  consummated  embezzlement, 
the  theory  of  conviction  for  a  conspiracy  to  embezzle  being 
by  the  Government  the  proof  of  actual  embezzlement. 

Counsel  for  the  defendant  then  moved  the  Court  to  direct 
a  verdict  of  not  guilty  on  count  No.  2  of  the  indictment  upon 
the  ground  that  there  was  no  proof  of  a  wrongful  intent 
within  the  meaning  of  the  statute  concerning  the  removal 
of  the  particular  records  there  specified,  and  jfurther  upon 
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the  ground  that  there  was  no  evidence  of  any  wrongful 
charges  made  to  any  of  the  credit  accounts,  upon  the  fur¬ 
ther  ground  that  there  was  no  direct  evidence  from  any- 

bodv  who  claimed  to  have  seen  the  books  and  records  that 
* 

a  ledger  such  as  that  described  in  count  2  or  that  pages 
such  such  as  described  in  count  2  were  in  fact  concealed 
or  carried  a  wav  on  or  about  Mav  (>,  as  charged  in 
57”)  the  indictment,  and  upon  the  further  ground  that 
there  is  no  proof  from  which  it  could  be  inferred  that 
such  a  taking  if  it  did  occur  was  with  intent  to  defraud. 

Counsel  for  the  defendants  thereupon  moved  the  Court 
to  direct  a  verdict  of  not  guilty  upon  count  Xo.  3  of  the 
said  indictment  on  the  ground  that  there  is  no  proof  that 
any  checks  were  put  in  any  of  the  trunks  or  boxes  that  were 
taken  away  from  the  offices  of  the  Smith  Company  on  that 
occasion,  and  on  the  further  ground  that  some  2S,000  checks 
had  been  delivered  to  the  Government  according  to  the  un¬ 
disputed  evidence,  no  evidence  to  show  whether  or  not  any 

of  the  checks  that  thev  had  received  and  not  received  were 

* 

the  ones  mentioned  in  this  particular  count  of  the  indict¬ 
ment,  upon  the  further  ground  that  there  was  no  evidence 
to  show  when  the  100  checks  alleged  described  in  the  indict¬ 
ment  were  aetuallv  concealed  or  carried  a  wav;  on  Ihe  fur- 
ther  ground  that  there  was  no  proof  offered  by  the  Govern¬ 
ment  of  the  checks  which  were  and  the  checks  which  were 
not  delivered  to  the  Government.  Counsel  for  the  defend¬ 
ants  thereupon^  moved  for  a  directed  verdict  of  not  guilty 
as  to  each  of  the  defendants  under  count  4  of  the  indictment 
on  the  ground  that  there  is  no  proof  that  the  general  .jour¬ 
nal  would  in  any  wise  disclose  the  existence  of  a  claim  or 
would  aid  in  the  establishing  of  a  claim  of  any  person  or 
that  any  person  did  have  a  claim  against  the  F.  II.  Smith 
Company,  on  the  further  ground  that  even  under  count  4 
there  must  be  proof  of  an  embezzlement  and  direct  or  cir-i 
cumstantial  evidence  of  the  fact  of  the  taking  in 
57G  November,  as  charged  in  the  indictment,  upon  the 
ground  of  variance  between  the  allegations  of  the 
indictment  and  the  proof,  and  upon  the  further  ground  that 
there  is  no  testimonv  as  to  anv  fact  or  circumstances  which 
would  warrant  the  inference  that  the  defendants  or  any  of 
them  appearing  at  any  time  during  the  mouth  of  November 
or  at  any  other  time  took  away  the  general  journal  of  the 
F.  11.  Smith  Company,  and  upon  Ilia  further  ground  that 
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there  was  a  complete  failure  of  proof  that  the^e  defendants 
or  some  of  them  at  or  about  the  time  chargedjin  the  indict¬ 
ment  took  the  particular  books  therein  described  in  that 
count  of  the  indictment. 

Thereupon  the  Court  denied  the  motion  fqr  a  directed 
verdict  of  not  guilty  of  each  defendant  with  respect  to  each 
of  the  counts  of  the  indictment,  to  which  gction  of  the 
Court  the  defendants  then  and  there  duly  excepted,  which 
exception  was  then  and  there  noted  by  the  Court  upon  its 
minutes. 

577  Thereupon  counsel  for  the  defendants  moved  the 
Court  to  strike  out  the  tcstimonv  of!  the  various 

trades  people,  so-called,  on  the  subject  of  purchases  and 
expenditures  made  by  Mr.  Pitts,  including  the!  testimony  of 
the  witness  from  Sullen’s,  the  testimony  of  the! witness  with 
reference  to  the  purchase  of  cigars,  and  the  testimony  of 
the  jeweler,  Mr.  Schumann,  on  the  ground  thjat  such  testi¬ 
mony  is  not  nor  is  any  part  of  it  connected  with  any  of  the 
transactions  or  items  referred  to  in  the  bill  of  particulars, 
that  if  the  tcstimonv  was  offered  to  show  that  the  monevs 

*  I  • 

were  converted  as  set  forth  in  the  bill  of  particulars,  that 
it  would  amount  to  no  more  than  showing  what  was  done 
with  the  fruits  of  a  successful  conspiracy,  that  testimony 
was  irrelevant  and  incompetent,  wholly  outsid;e  of  the  case, 
and  that  there  is  no  testimony  in  the  case  froin  any  of  the 
witnesses  which  would  tend  to  show  that  tlie  particular 
money  said  to  have  been  converted  by  the  defendant  Pitts 
was  in  fact  used  for  the  purpose  of  making  tjhe  purchases 
testified  to  or  that  the  particular  moneys  which  were  the 
subject  of  the  alleged  embezzlements  gave  rise  to  a  credit 
which  was  later  drawn  upon  in  the  payment  of  any  one  of 
these  items  testified  to  by  the  trades  people.  The  said  mo¬ 
tion  of  the  counsel  for  the  defendants  was  overruled  by  the 
Court,  to  which  action  of  the  Court  in  overruling  said  mo¬ 
tion  defendants  excepted,  which  exception  was  then  and 
there  noted  upon  the  minutes  of  the  Court.  Thereupon  the 
defendant-  by  their  counsel  moved  the  Court  |to  strike  out 
so  much  of  the  testimony  of  the  witness  Howard  relating 
to  vacations  which  he  says  he  took  in  the  spring  or 

578  summer  of  1930,  to  which  testimony  qbjection  was 
made  at  the  time  it  was  offered,  which  testimony  was 

received  subject  to  a  motion  to  be  made  laterito  strike  out 
the  same  upon  the  promise  of  counsel  for  thei  Government 
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to  connect  it  up.  Including  that  part  of  his  testimony  where 
in  substance  lie  stated  that  he  had  a  letter  from  Palm  Beach 
which  contained  a  $100  bill,  which  motion  was  denied  by 
the  Court,  to  which  action  of  the  Court  in  denying  the  said 
motion  counsel  for  the  defendants  then  and  there  excepted, 
which  exception  was  then  and  there  duly  noted  upon  the 
minutes  of  the  Court. 

Thereupon  counsel  for  the  defendants  moved  to  strike 
out  Government’s  Exhibit  B-90  offered  in  connection  with 
the  testimony  of  the  witness  Phillips,  same  being  a  deposit 
slip  for  $35,000,  which  exhibit  was  objected  to  at  the  time 
the  same  was  offered,  and  was  received  upon  the  promise  of 
the  counsel  for  the  Government  to  connect  up  the  same,  and 
counsel  for  the  defendants  made  a  similar  motion  with, 
regard  to  the  Government’s  Exhibit  B-107,  on  the  ground 
that  the  same  and  each  of  said  exhibits  was  not  connected 
up  as  promised  by  the  Government,  which  motion,  however, 
was  denied  by  the  Court,  to  which  action  of  the  Court  deny¬ 
ing  said  motion  counsel  for  the  defendants  excepted,  which 
exception  was  then  and  there  duly  noted  upon  the  minutes 
of  the  Court. 

Whereupon  counsel  for  the  defendants  moved  to  strike 
out  the  testimony  of  the  witness  Howard  concerning  his 
stay  at  Olympia  on  the  ground  that  the  same  was  not  con¬ 
nected  with  the  issues  of  this  case,  which  motion  was 
579  denied  by  the  Court,  to  which  action  of  the  Court  in 
denying  said  motion  counsel  for  the  defendants  then 
and  there  excepted,  which  exception  was  then  and  there 
duly  noted  upon  the  minutes  of  the  Court. 

Thereupon  counsel  for  the  defendants  moved  to  strike 
out  the  testimony  of  the  witness  Pearce  and  the  line  of  tes¬ 
timony  given  by  the  other  witnesses  concerning  conversa¬ 
tions  had  with  and  instructions  received  from  the  defendant 
Edwards,  on  the  ground  that  the  line  of  testimony,  par¬ 
ticularly  that  of  the  witness  Pearce,  was  not  binding  upon 
the  defendant  Pitts,  the  said  testimony  relating  to  pulling 
checks  out  of  the  check  file,  checks  being  drawn  payable  to 
cash  and  cashed,  to  breaking  down  the  suspense  account 
each  month,  and  transferring  the  charges  therefrom  to  the 
loan  account;  and  also  the  testimony  of  the  witness  Pearce 
to  the  effect  that  Edwards  on  an  occasion  when  the  audi¬ 
tors  were  about  to  make  an  audit,  that  is  the  outside  audi¬ 
tors,  Murphy,  Lanier  &  Quinn,  instructed  Pearce  to  make 
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an  entry  and  after  the  auditors  had  left  to  reverse  it.  The 
Court,  however,  overruled  the  said  motion,  to  which  action 
of  the  Court  in  overruling  the  said  motion  counsel  for  the 
defendants  excepted,  which  exception  was  then  and  there 
duly  noted  upon  the  minutes  of  the  Court. 

i 

Thereupon,  to  maintain  the  issues  on  their  part  joined, 
the  defendants  called  as  a  witness  one  Mrs.  Verona  Rouse, 
who,  in  substance,  testified  that  there  was  never  a  time  in 
1929,  particularly  the  fall,  when  she  took  any  ledger  pages 
of  the  Southern  Maryland  Trust  Company  tjo  the  office  of 
the  Smith  Company  to  deliver  them  to  the  defendant  Pitts; 
that  she  never  told  Mr.  Henry  that  she  had  delivered  any 
ledger  pages  to  Mr.  Pitts. 

580  On  cross-examination  the  witness  testified  that  Mr. 

Henry  was  president  of  the  bank  with!  which  he  was 
connected;  that  she  would  have  occasion  to  go  into  the  office 
of  the  Smith  Company  and  at  times  into  Mr.  Henry’s  office; 
that  she  seldom  saw  him;  that  she  would  go|  into  his  office 
to  take  the  statement  of  the  bank’s  condition; several  times, 
and  several  times  just  would  take  a  letter  froim  Mr.  Plaster 
to  Mr.  Henry’s  secretary;  during  the  course  of  a  year  this 
would  happen  probably  three  or  four  times  j;  she  does  not 
know  how  many  times  she  was  in  there  in  the  fall  of  1929 
nor  the  subject  of  her  conversation  with  Mr.  Henry;  in  the 
fall  of  1929  she  went  in  one  time  for  the  ledger  sheet  and 
talked  with  Mr.  Henry;  she  had  a  note  from  ^fr.  Plaster  to 
Mr.  Henry  and  she  gave  it  to  him;  Henry  told  her  that  he 
had  mislaid  the  ledger  sheet;  he  was  talking  about  the 
ledger  sheet  that  she  had  taken  from  the  Southern  Mary¬ 
land  Trust  Company  and  had  given  to  Joe  Howard;  those 
were  the  ledger  sheets  she  was  trying  to  get  from  Mr. 
Henry:  she  did  not  tell  Henry  at  that  time  that  she  had 
given  those  ledger  sheets  or  had  seen  them  to  or  in  the  pos¬ 
session  of  Mr.  Pitts;  Mr.  Henry  knew  she  had  given  them 
to  Joe  Howard,  as  he  sent  Joe  Howard  out  for  them;  being- 
asked  whether  she  remembers  what  she  talked  about  in  the 
conversation  with  Mr.  Henry  witness  replied  that  the  only 
thing  they  talked  about  was  the  sheets;  Henry  said  they 
were  misplaced,  but  he  would  send  them  out;  as  soon  as  he 
got  them  to  the  bank,  and  then  they  talked  about  the 
weather;  she  was  not  taking  particularly  about  Pitts’ 
sheets  but  about  all  of  the  sheets,  the  sheets  of  the  F.  H. 
Smith.  Company.  Mr.  Pitts’  account  and  Mr.  Henry’s. 
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581  On  redirect  examination  witness  testified  that  Mr. 

Henry  severed  his  connection  with  the  bank  some 
% 

time  in  December,  she  thought. 

Thereupon  to  further  maintain  the  issues  on  their  part 
joined  the  defendants  produced  as  a  witness  Charles  F. 
Marvin,  who  testified  that  he  was  employed  with  the  F.  H. 
Smith  Company  from  May  1,  1926;  and  his  first  employ¬ 
ment  was  in  the  bookkeeping  department  in  the  cages;  that 
the  Smith  Company  had  a  regular  banking  floor  with  tellers’ 
cages  and  four  windows,  the  cashier’s  window,  partial  pay¬ 
ment  window,  securities  clerks’  window,  and  one  miscel¬ 
laneous  window;  he  was  connected  with  the  partial  pay¬ 
ment  cage;  when  he  first  went  there  worked  under  Mr. 
Trimble  for  about  a  month;  then  he  was  moved  upstairs  on 
the  general  books  of  the  company,  around  June  1,  1926; 
this  was  in  Mr.  Trimble’s  department,  and  witness  was  di¬ 
rectly  under  Mr.  Muddiman.  He  worked  in  that  depart¬ 
ment  until  he  left  the  company  on  April  25,  1930;  when  he 
became  bookkeeper  in  1926  he  posted  the  books,  transcribed 
the  journal  entries  to  the  ledger  accounts  and  balanced  the 
books;  he  continued  in  that  position  until  December,  1928, 
when  he  was  made  assistant  treasurer  in  charge  of  the 
books,  at  which  time  Mr.  Lewis  Thomas  was  treasurer;  he 
continued  as  assistant  treasurer  until  April,  1930;  when  he 
first  went  with  the  company  as  bookkeeper  the  books  of  the 
company  generally  consisted  of  a  cash  receipts  journal,  a 
disbursements  journal,  and  ledgers,  he  believed  two,  one  for 
assets  and  one  for  liabilities.  There  was  a  securities  jour¬ 
nal  and  a  general  journal  or  adjustment  journal. 

582  These  journals  with  the  exception  of  the  general 
journal  or  adjustment  journal  were  loose  leaf  books 

at  that  time.  The  same  system  of  bookkeeping  as  he  de¬ 
scribed  was  continued  up  until  the  time  he  left;  it  was  en¬ 
larged  in  1928  and  a  partial  payment  journal  was  added. 
The  Smith  Company  offered  its  shares  of  preferred  stock 
to  the  public  he  believes  in  September,  1927.  The  receipts 
journal  was  kept  by  the  cashier  and  recorded  the  receipt  of 
all  cash  in  connection  with  the  business  during  the  day,  and 
for  each  day  there  was  a  loose  leaf  sheet  made  out  regard¬ 
ing  each  day’s  receipts.  The  disbursements  was  a  record 
of  the  disbursement  checks  drawn  for  the  day’s  business 
and  was  kept  by  the  disbursements  clerk;  and  day  to  day 
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transactions  were  entered  or  recorded  on  these  journal 
sheets.  There  was  no  one  book;  there  was  jthe  disburse¬ 
ments  journal  nor  one  book,  there  was  the  receipts  journal, 
but  both  of  them  were  made  out  on  loose  sheets  and  taken 
out  from  time  to  time.  The  reason  why  the  lbose  leaf  sys¬ 
tem  was  in  vogue  there  was  that  the  day’s  business  was 
posted  just  as  quickly  as  it  could  possibly  b|e  transcribed 
onto  the  ledger  sheet  and  to  do  that  a  bound  Ijook  could  not 
be  in  two  places  at  the  same  time,  so  they  had  jthe  loose  leaf 
system.  The  cashier  and  disbursements  clerk  lor  the  people 
in  the  cages  made  their  entries  during  the  bourse  of  the 
day;  at  night  they  would  balance  the  sheets  and  send  them 
back  to  the  bookkeeping  department  for  posting  the  follow¬ 
ing  morning.  After  the  receipts  and  disbursements  were 
posted  from  the  journal  sheets  to  the  ledger  pages,  the 
journal  sheets  were  put  in  a  binder  and  filed  ill  the  safe. 

Testifying  respecting  the  function  of  the  general 
583  journal,  the  witness  stated  that  at  the  end  of  the 
month  there  were  certain  adjusting  entries  and  clos¬ 
ing  entries  that  were  to  be  put  through  and  certain  errors 
that  had  been  picked  up  during  the  course  of  jthe  month  in 
auditing,  and  various  other  adjustments  to  g<j>  through  the 
books  that  were  in  the  natural  course  of  busiiiess,  and  that 
therefore  there  was  kept  this  one  book  in  the!  bookkeeping 
department  in  which  to  make  those  adjusting  and  correct¬ 
ing  entries;  that  in  a  large  bookkeeping  systeih  there  would 
have  to  lie  a  book  for  that  function;  that  it  iwas  a  bound 
book,  and  that  for  the  three  years  from  1927  to  1929  inclu¬ 
sive  the  Smith  Company  had  used  two  such  bboks. 

Witness  further  testified  that  there  was  in  use  in  the 

I 

Smith  Company’s  accounting  department  certain  debit 
slips  during  the  years  1927,  28  and  29,  and  that  these  debit 
slips  are  not  permanent  records,  and  that  they  were  memo¬ 
randa  drawn  by  the  junior  officers  of  the  mail  service  de¬ 
partment  for  the  payment  of  checks,  and  thkt  they  were 
sent  to  the  disbursement  clerk  to  have  the  check  issued, 

I  ' 

and  after  the  check  was  issued  they  were  put  iiji  an  envelope 
and  held  for  a  short  period  of  time  and  when  they  com¬ 
menced  to  accumulate  they  were  thrown  away ;  that  this 
practice  continued  during  1927  to  1929  inclusive. 

Witness  further  testified  that  the  accounting  practices 
of  the  Smith  Company  included  journal  vouchers,  which 
were  memoranda  used  in  the  bookkeeping  department,  and 
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that  generally  the  auditors  in  going  over  the  books  would 
find  errors  and  not  wishing  to  disturb  the  bookkeep- 

584  ers  at  the  time  they  would  write  a  memorandum  on  a 
journal  voucher  and  hand  it  to  the  bookkeeper,  and 

at  the  end  of  the  month  he  would  take  the  memoranda  up 
and  write  them  up  in  the  general  journal  and  then  throw 
the  memoranda  away,  and  that  such  practice  concerned 
ordinary  bookkeeping  errors  in  the  posting  of  items,  and 
that  neither  the  journal  vouchers  nor  the  debit  slips  were 
permanent  records  of  the  F.  H.  Smith  Company. 

Witness  further  testified  that  when  the  cancelled  checks 
of  the  F.  II.  Smith  Company  would  be  returned  by  the  bank 
upon  which  they  were  cashed,  the  cancelled  checks,  together 
with  the  statement,  would  be  taken  by  the  auditor  or  the 
accountant  of  the  Smith  Company  and  a  reconciliation  of 
the  cash  account  would  then  be  made  and  the  checks  would 
be  filed  in  the  vault  in  the  file  which  was  kept  expressly  for 
that  purpose;  that  the  practice  was  to  take  the  bank  state¬ 
ment  and  the  cancelled  checks  and  then  to  check  the  can¬ 
celled  checks  against  the  check  stubs  and  list  the  outstand¬ 
ing-  checks  and  therein-  reconcile  the  bank  statement  with 
the  books  of  the  company;  that  in  order  to  accomplish  a 
reconciliation  of  cash  it  was  necessary  to  have  the  can¬ 
celled  checks,  and  that  this  reconciliation  of  the  cash  was 

the  function  or  the  dutv  of  the  witness;  and  that  the  wit- 

*  ' 

ness  himself,  nor  did  anyone  else  so  far  as  he  knew,  ever 
take  out  of  the  cancelled  checks  returned  by  the  bank  any 
of  those  which  were  needed  for  the  reconciliation  of  the  cash 
account.  Witness  further  testified  that  the  employees  in 
the  cages  and  the  bookkeeping  department  had  quite  a 
number  of  occasions  to  refer  to  cancelled  checks  in 

585  connection  with  auditing  or  looking  up  old  checks 
and  cancelled  checks. 

Describing  the  position  of  the  vault  in  the  F.  H.  Smith 
Company  building,  the  witness  testified  that  it  was  in  the 
basement  toward  the  rear  thereof  and  that  it  was  a  regular 
banking  vault  with  a  time  lock  placed  upon  it  and  a  heavy 
iron  grill  around  the  outside  of  the  vault,  and  that  later  on 
wire  mesh  was  installed  upon  the  inside  of  it;  that  there 
was  a  regular  vault  custodian  there  at  all  times,  and  that 
he  was  inside  of  the  grill  door  and  stood  in  front  of  the 
securities  vault;  that  there  was  a  securities  vault  as  well  as 
a  record  vault,  and  that  the  record  vault  was  constructed  in 
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one  piece  and  was  divided  with  a  partition  through  the 
middle  of  the  inside  and  that  one  side  was  used  for  securi¬ 
ties  and  the  other  side  for  the  storing  of  records. 

Thereupon  certain  photographs  were  exhibited  to  the 
witness,  who  testified  that  they  fairly  represented  the  ap¬ 
pearance  of  the  vault  and  its  general  vicinity .j 

Thereupon  three  photographs  were  offered!  and  admitted 
in  evidence  as  Defendants’  Exhibits  Nos.  117,  18  and  19, 
respectively. 

Witness  further  testified  that  the  door  to  the  vault  dur¬ 
ing  the  time  that  it  was  open  was  kept  lockecl  as  a  general 
rule  and  that  one  had  to  have  authority  in  order  to  enter 
the  vault,  and  that  from  the  time  he  went  with  the  company 
there  was  a  rule  that  no  one  was  permittee!  in  the  vault 
other  than  the  officers,  both  senior  and  junior,  and  the  vault 
custodian. 

The  witness  further  testified  that  all  of  the  ledgers, 
586  including  the  general  ledger,  were  loose  leaf  sheets, 
and  that  in  the  books  of  the  F.  H.  Smith  Company 
there  was  a  general  ledger  and  five  or  six  subsidiary 
ledgers,  the  subsidiary  ledgers  containing  the  detail  and  the 
general  ledger  being  the  control  book,  the  subsidiary 
ledgers  containing  the  break  down  or  the  separation  of  the 
various  items  which  were  contained  in  the  general  ledger, 
that  latter  book  being  in  total  and  the  subsidiarv  ledgers 
being  in  terms  of  items.  | 

Witness  further  testified  that  he  never  took  any  of  the 
ledger  pages  from  any  subsidiary  ledger  pertaining  to  the 
construction  loan  accounts  or  underwriting  accounts  to  de¬ 
liver  them  to  either  Mr.  Pitts,  Mr.  Anadale,  jMr.  Edwards, 
or  to  anyone  else  at  their  direction. 

Witness  further  testified  that  in  the  course  of  his  duties 
ho  had  occasion  to  make  entries  and  postings!  in  the  ledger 
pertaining  to  the  construction  account  and  that  with  the 
exception  of  handling  them  in  the  ordinary  course  of  busi¬ 
ness  in  that  way  he  did  nothing  else  with  them. 

Witness  further  denied  that  the  defendants  Edwards, 
Anadale  or  Pitts  ever  directed  or  requested;  or  suggested 
that,  lie  pull  or  take  away  any  checks,  and  he|  further  testi¬ 
fied  that  he  never  took  any  checks  and  gave  them  to  any  of 
the  defendants. 

The  attention  of  the  witness  was  then  directed  to  May, 
1929,  when  some  trunks  were  sent  to  the  Smith  Company, 

i 

i 


i 
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and  tli o  witness  testified  that  tliev  were  taken  down  into 
the  cellar  in  front  of  the  vault  door  and  that  these  trunks 
were  packed. 

587  Describing  the  condition  of  the  vault  prior  to  May, 
1929.  the  witness  testified  that  there  —  a  large  num¬ 
ber  of  old  files  in  the  vault,  that  is,  correspondence  files  for 
1924,  *5  and  "6.  were  stored  in  the  back  of  the  records  vault ; 
that  the  north  wall  of  the  vault  was  set  apart  for  the  book¬ 
keeping  department  and  had  all  of  the  books  stored  on 
that  side:  that  in  the  center  there  were  several  file  cabinets 
for  miscellaneous  and  personal  correspondence,  and  that 
the  underwriting  department  had  a  section  of  the  vault  for 
their  records,  and  that  the  majority  of  the  records  were 
older  than  two  or  three  years  of  age,  and  that  also  there 
were  in  the  vault  old  ledgers  of  the  W.  IT.  West  Company 
and  several  subsidiary  books  of  that  company  stored  in 
one  corner  of  the  vault,  and  that  the  company  never  had 
occasion  to  use  them  and  they  were  piled  up  on  the  top  rack 
and  left  there  and  were  never  bothered,  and  that  for  some 
time  prior  to  May.  1929.  all  of  the  shelves  which  were  in  the 
vault  were  occupied  with  records  of  one  kind  or  another. 

Witness  further  testified  that  in  the  early  part  of  1929 
the  vault  was  filled  up  to  a  point  that  the  records  that  were 
to  be  stored  there  had  scarcely  sufficient  room,  and  that  it 
was  a  task  to  find  room  in  which  to  store  current  records, 
and  therefore  the  vault  was  straightened  out,  and  still  it 
was  impossible  to  secure  additional  space  so  the  suggestion 
was  made  that  some  of  the  old  records  be  cleaned  out  of 
the  vault. 

Witness  further  testified  that  it  was  around  May  9  that 
the  trunks  arrived,  at  some  time  in  the  evening  be- 

588  tween  five  or  five-thirty  p.  m„  he  believed,  and  that 
he  supervised  the  packing  of  the  trunks;  that  there 

was  a  Mr.  Wentz  who  was  in  charge  of  the  vault  under  Mr. 
Clyde  Miller;  that  Mr.  Wentz  helped  the  witness  that  night 
in  packing  the  trunks. 

Concerning  the  contents  which  were  placed  in  the  trunks, 
the  witness  testified  that  all  of  the  old  records  of  the  W. 
H.  West  Company  which  he  had  mentioned  and  all  old  rec¬ 
ords  of  the  F.  II.  Smith  Investment  Company,  the  company 
which  is  now  the  Smith  Selling  Company,  were  packed  in 
the  trunks,  as  were  also  some  old  checks  of  the  W.  IT.  West 
Company,  with  the  bank  statements  wrapped  around  them 
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and  some  of  the  F.  H.  Smith  Company  branch  pffiee  account 
books  that  had  been  sent  in  to  the  home  office  when  the 
branches  were  closed.  Witness  further  testified  that  there 
were  a  lot  of  loose  pieces  of  paper  containing  go  binding  or 
anything  of  that  sort  among  them,  and  they  were  put  into 
the  trunks  as  well,  and  contained  nothing  to  indicate  their 
purpose. 

Witness  further  testified  that  none  of  thelbooks  of  ac¬ 
count  of  the  F.  H.  Smith  Company  were  put  iffto  the  trunks 
nor  were  there  any  transfer  binders  put  there^  nor  was  the 
general  journal  or  any  of  the  two  or  three  subsidiary  jour¬ 
nals  put  in  the  trunk,  nor  were  any  of  the  books  of  the  F.  II. 
Smith  Investment  Company  of  today,  and  the!  witness  fur¬ 
ther  testified  that  no  current  books  of  accountj  of  the  F.  H. 
Smith  Company  were  placed  in  the  trunks  nor  were  there 
any  checks  of  the  F.  II.  Smith  Company  put  therein. 
589  Witness  further  testified  that  aftet*  the  trunks 
were  taken  awav  and  during  the  rest  of'  Mav  and  the 
months  of  June,  July  and  August,  1929,  the! books  of  ac¬ 
count  of  the  F.  H.  Smith  Company  were  in  the  vault  in  a 
place  that  was  set  aside  for  them  after  tlje  vault  was 
cleaned  out. 

Witness  further  testified  that  during  that  summer 
Messrs.  Murphy,  Lanier  &  Quinn  made  their!  semi-annual 
audit  and  had  access  to  all  of  the  books  of  account  of  the 
F.  H.  Smith  Company  and  used  them  for  tliej  purposes  of 
the  audit. 

The  witness  further  testified  that  the  disbursements  jour¬ 
nal  and  the  disbursements  journal  sheets  were  present  in 
the  offices  of  the  F.  H.  Smith  Company  during  the  summer 
of  1929  and  were  examined  by  the  public  accountants  in 
connection  with  their  audit,  and  that  the  various  ledgers, 
transfer  binders  containing  the  ledger  page«j;,  the  ledger 
sheets,  the  journal  sheets  pertaining  to  transactions  for  the 
years  1927.  '28  and  ’29  were  also  in  the  offices  I  of  the  F.  II. 
Smith  Company  during  file  summer  of  1929.  | 

The  witness  further  testified  that  the  ! accountants, 
Messrs.  Murphy,  Lanier  &  Quinn,  through  the  summer  of 
1929,  had  access  to  all  of  the  books  of  account  of  the  F.  H. 
Smith  Company  including  the  ones  just  mentioned  in  con¬ 
nection  with  their  semi-annual  audit  starting  i|n  the  last  of 
June  and  that  these  auditors  did  not  finish  untjil  the  last  of 
August  or  the  first  part  of  September  of  that  year,  and  that 
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during  the  time  that  they  made  their  audit  they  had  re¬ 
course  to  these  books  and  actually  did  use  these  books  in 
connection  with  their  audit,  the  witness  having  on  several 
occasions  gone  with  the  auditors  to  find  certain  items 

590  in  these  books. 

Witness  further  testified  that  an  audit  was  made 

bv  a  firm  of  outside  auditors  everv  six  months  as  of  June 
*  % 

and  December,  and  that  the  auditors  of  the  F.  II.  Smith 
Company  made  a  monthly  audit,  and  that  this  was  the  prac¬ 
tice  with  the  same  firm  during  1927,  1928  and  1929. 

Witness  further  testified  that  the  cancelled  checks  of  the 
F.  II.  Smith  Company  were  in  the  vaults  during  the  sum¬ 
mer  of  1929.  including  the  month  of  May. 

Witness  further  testified  that  the  office  of  the  F.  H.  Smith 
Company  was  moved  from  the  city  of  Washington  to  the 
city  of  New  York  during  the  first  part  of  November,  1929, 
and  that  he  personally  left  Washington  for  New  Yoi’k  No¬ 
vember  14:  that  he  packed  the  books  which  went  from 
Washington  to  New  York  and  took  them  to  New  York  him¬ 
self  when  the  Washington  office  was  closed:  that  the  only 
books  that  he  took  to  New  York  when  he  left  Washington  on 
November  14  was  a  new  set  of  books  after  balancing  the  old 
books,  the  balance  transcribed  from  the  old  to  the  new 
sheets,  and  that  the  witness  took  only  the  new  sheets,  the 
original  books  of  the  company  being  left  in  the  Washington 
office,  together  with  the  cancelled  checks,  and  that  they  were 
sent  to  New  York  later,  because  he  remembered  seeing  them 
in  the  warehouse  on  23rd  Street  in  New  York  City  at  No. 
135  West  23rd  Street,  which  also  contained  coupon  books, 
and  the  witness  believed  a  partial  payment  journal  as  well, 
which  is  a  receipts  journal,  not  a  disbursements  journal. 

Witness  recalled  a  subpoena  being  served  upon  the  F.  H. 
Smith  Company  by  the  Government  for  the  produc- 

591  tion  of  certain  books  and  records  of  the  company  just 
prior  to  or  about  the  time  of  his  departure  for  New 

York  City  and  he  testified  that  lie  left  all  of  the  books  and 
records  that  were  called  for  in  the  subpoena  and  that  there 
were  also  quite  a  number  of  other  books  and  records  that 
were  too  bulky  to  take  to  New  York  at  that  time,  which 
were  left  there  with  the  books  called  for  in  the  subpoena. 

Witness  further  testified  that  in  the  warehouse  of  the 
company  on  23rd  Street  in  New  York  there  were  also  the 
personal  files  of  some  of  the  officers,  and  that  there  were 
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three  files  belonging  to  Mr.  Pitts  personally,  Mr.  Edwards 
had  a  personal  file,  and  Mr.  Anadale  the  witness  believes 
also  had  a  personal  file  in  that  warehouse. 

In  response  to  a  question  propounded  to  thelwitness  by  a 
juror  he  replied  that  the  outside  audit  was  made  during  the 
regular  office  hours  of  the  company. 

Thereupon  upon  cross-examination  the  witness  testified  in 
substance  as  follows :  That  he  is  27  years  of  age  and  has 
been  in  the  employ  of  the  F.  H.  Smith  Company  for  four 
years,  from  May,  1926,  to  April,  1930,  and  that  since  April, 
1930,  he  had  been  in  the  personal  employ  of  Mr.  Pitts,  liv¬ 
ing  in  Palm  Beach,  in  which  city  Mr.  Pitts  resides. 

"Witness  further  testified  that  he  never  took  any  cancelled 
checks  from  the  files,  particularly  any  checks  that  were 
drawn  payable  to  cash,  and  that  at  no  time  did  he  have  any 
occasion  so  to  do. 

Witness  further  testified  that  he  recalled  testifving  be- 
fore  the  grand  jury  in  April  of  1930. 

592  Witness  was  thereupon  asked  whether  he  had  not 
in  answer  to  a  question  propounded  by  Mr.  Dodds  in 
substance  or  whether  he  remembered  Anadale ’s  instruc- 

i 

tions  to  the  witness  to  pull  out  certain  cancelled  checks  and 
give  them  to  him  personally,  the  witness  liac)  replied  “I 
don’t  believe  he  ever  asked  me  to  do  that,”  and  to  the  fur¬ 
ther  question  by  the  counsel  for  the  Governident  in  sub¬ 
stance,  “Didn’t  you  pick  out  these  cancelled  i cash  checks 
when  they  would  come  back  and  turn  them  over  to  Anadale 
or  Edwards?”  To  which  the  witness  replied  in  substance, 
“I  believe  at  one  time  he  did  ask  me  to  pull  these  out;  I  do 
not  know  why  he  asked  me  to  pull  out  a  whole  bunch  of 
checks,”  the  witness  replying  thereto  that  he  did  not  recall 
having  so  testified  before  the  Grand  Jury. 

Thereupon  the  witness  was  asked  by  counsel  ^or  the  Gov¬ 
ernment  whether  he  had  not  asked  the  witness  before  the 
Grand  Jury  in  substance,  “Did  Mr.  Anadale  give  you  the 
numbers,”  to  which  the  witness  replied,  “No;  he  did  not 
give  me  the  numbers;  he  just  told  me  to  pull  out  certain 
checks  drawn  to  cash,”  the  witness  testifying | that  he  did 
not  recall  being  asked  that  question  before  the  |Grand  Jury 
nor  answering  it  in  that  manner. 

Witness  was  thereupon  asked  whether  he  hacf  been  asked 
in  substance  on  testifying  before  the  Grand  Jury  whether 
he  frequently  broke  down  the  suspense  account  and  took 
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items  from  it  as  he  was  directed  to  do,  to  which  the  witness 
thereupon  replied  yes,  and  the  witness  now  testifies  that  he 
recalls  having  been  asked  that  question  while  testifying 
before  the  Grand  Jury  and  answering  in  that  man- 

593  ner. 

Witness  was  thereupon  asked  whether  he  remem¬ 
bers  being  asked  while  a  witness  before  the  Grand  Jury  a 
question  whether  he  had  posted  these  various  items  from 
the  suspense  account  to  the  various  loan  accounts  and  the 
witness  replied  that  he  remembered  having  been  asked  that 
question. 

594  Respecting  the  removal  of  the  contents  of  the 
trunks  in  May,  1929,  the  witness  testified  that  he 

packed  the  trunks  and  saw  that  they  were  loaded  on  the 
truck  to  be  taken  away;  that  he  did  not  go  with  the  truck, 
but  that  lie  went  home;  that  it  was  about  midnight;  that  he 
does  no  know  how  many  trunks  there  were,  but  it  was  a 
small  truck,  and  it  was  filled,  but  that  he  would  believe  that 
there  were  39  or  40  trunks;  that  there  was  included  in  the 
trunks  that  were  packed  the  old  rental  ledger  and  some  old 
journals  of  the  F.  H.  Smith  Selling  Company,  which  had 
been  down  in  the  vault  for  a  number  of  years,  and  that 
there  were  nothing  but  old  books  and  records  placed  in  the 
trunks,  in  order  to  get  rid  of  them,  and  that  the  trunks  con¬ 
tained  no  actual  active  books  of  any  of  the  corporations; 
that  the  witness  personally  inspected  everything  that  went 
into  the  trunks,  and  that  no  checks  whatever  were  placed 
therein  other  than  he  had  before  stated,  that  is,  the  old  W. 
H.  West  Company  checks  and  bank  account  sheets,  which 
had  nothing  to  do  with  the  F.  H.  Smith  Company,  and  were 
of  no  value  so  that  they  were  placed  in  the  trunks. 

Witness  further  testified  that  the  real  purpose  was  just 
to  get  rid  of  old  stuff  that  was  in  the  vault  and  in  the  way; 
that  lie  did  not  know  where  they  were  taken. 

Witness  further  testified  that  the  only  occasion  upon 
which  he  assisted  in  packing  trunks  was  in  the  month  of 
May,  1929,  and  again  in  November,  when  the  Smith  Com- 

Tianv  moved  to  New  York,  he  assisted  in  some  further 
▲  • 

packing. 

Witness  further  testified  that  after  the  packing  he  went 

directly  to  his  home  after  the  truck  loaded  with  the 
•• 

595  trunks 'left,  and  that  that  was  the  only  occasion  on 
which  any  truckload  of  trunks  left  there  that  the 

witness  knew  of. 
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Witness  was  thereupon  asked  whether  hie  recalled  as 
being  asked  before  the  Grand  Jury  “Which|way  did  you 
go  when  you  went  with  those  truckloads”  to  which  the  wit¬ 
ness  then  replied  “We  went  up  toward  the  i Chevy  Chase 
Country  Club,  Connecticut  Avenue”  and  thelfurther  ques¬ 
tion,  in  substance,  “That  was  out  to  Pitts’!  farm  in  Be- 
thesda,  wasn’t  it!”  to  which  the  witness  replied  “That 
might  have  been”,  and  the  witness  thereupon1  testified  that 
he  remembered  the  first  question  and  answer  thus  asked 
him,  and  the  second  question,  but  not  the  second  answer. 

Witness  was  then  asked  whether  he  remembered  being 
asked  before  the  Grand  Jury  in  substance,  “|You  knew  he 
(Pitts)  had  a  farm  in  Bethesda,  or  out  that  way?”  to 
which  the  witness  replied  “I  didn’t  know  it  at  that  time;  I 
have  heard  it  since.  I  just  recently  read  it  and  found  out 
definitely,”  the  witness  replying  that  he  remembered  the 
question  and  he  remembered  testifying  in  that  way. 

Witness  was  then  asked  if  he  recalled  being  asked  before 
the  Grand  Jury  in  substance  “Did  you  leave  tjie  truck  there 
standing  loaded  or  did  you  wait  until  it  was  loaded?”  to 
which  the  witness  replied  that  he  did  not  remember  being 
asked  that  question.  He  was  thereupon  askecj  if  he  did  not 
in  response  to  that  question  before  the  Grand  Jury  testify 
in  substance  “that  we  left  it  there”  as  the  witness  recalled, 
“and  drove  in  there  and  turned  right  arognd  and  came 
right  on  back”,  to  which  the  witness  replied  that  he  did  not 
remember  that  answer. 

Witness  was  thereupon  asked  if  he  Recalled  being 
596  asked  before  the  Grand  Jury  in  substance  “When 
3*ou  came  back  Senes  came  with  you|  didn’t  he?” 
the  witness  replying  that  he  remembered  that  question. 
Witness  was  then  asked  if  he  recalled  testifying  in  response 
to  Washington  with  the  witness  from  the  farm,  wherever 
ness  replied  that  he  recalled  giving  that  answer. 

Thereupon  the  witness  testified  that  Mr.  Series  did  return 
to  Washington  with  the  witness  from  the  farm,  wherever 
it  was. 

Witness  further  testified  that  upon  the)  occasion  he 
packed  the  trunks  he  saw  the  truck  leave  the  Smith  Com¬ 
pany  offices,  and  he  went  home  and  he  did  nqt  know  where 
the  truck  went,  and  that  that  was  oil  May  6jth  or  9th,  the 
first  part  of  May,  whenever  it  was. 

| 
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Witness  further  testified  that  there  was  another  occasion 
when  he  and  the  defendant  Edwards  went  with  a  truck  to 
a  farm,  but  that  he  does  not  recall  who  was  along  except¬ 
ing  Edwards,  and  that  he  remembers  that  Senes  returned 
with  them;  that  upon  that  occasion  he  does  not  know 
whether  the  truck  was  loaded  with  trunks,  but  that  he  did 
see  the  truckload  of  trunks  at  the  farm  when  he  got  there; 
that  he  did  not  get  out  of  the  automobile,  that  on  the  occa¬ 
sion  in  the  first  part  of  May  he  did  not  go  out  to  the  farm 
but  went  home,  having  packed  up  the  trunks ;  after  seeing 
them  put  upon  the  truck  he  went  to  his  home;  and  that  upon 
the  second  occasion  the  trunks  were  in  the  basement  of  the 
Smith  Company,  that  he  did  not  know  where  they  came 
from,  or  anything  about  them,  and  that  he  went  with  that 
load  with  Mr.  Edwards  in  Mr.  Edwards’  car  out  to  the 
farm. 

597  Witness  further  testified  that  in  the  first  part  of 
May  he  packed  all  of  the  books  and  records  which 
he  had  previously  described,  took  them  out  of  the  Smith 
Company  building  and  saw  them  loaded  on  the  truck,  and 
saw  the  truck  leave,  whereupon  he  went  home;  that  this 
was  about  midnight,  and  that  at  that  time  he  lived  out  in 
the  northeast  section  of  Washington. 

Witness  further  testified  that  lie  did  not  remember  the 
date  of  the  time  when  he  went  with  Senes  and  saw  a  truck- 
load  of  trunks,  but  that  it  was  some  time  later  he  went  with 
Mr.  Edwards  some  place,  ho  does  not  remember,  but  he  was 
advised  it  was  a  farm  back  of  the  Club;  he  does  not  remem¬ 
ber  where  it  was  located,  but  he  did  remember  that  he  went 
with  Mr.  Edwards  along  Connecticut  Avenue,  and  that 
Senes  rode  back  with  them,  and  that  there  was  a  truck  with 
some  trunks  on  it  at  the  farm  when  the  witness  arrived 
there,  the  witness  and  Edwards  following  that  truck;  that 
the  witness  does  not  know  where  that  truckload  of  trunks 
came  from ;  that  the  first  he  saw  it  was  in  front  of  the  Smith 
Building,  and  he  does  not  recall  the  exact  time,  but  it  was 
late  in  the  evening,  possibly  as  late  as  midnight,  but  he  is 
not  certain;  that  he  saw  two  truckloads  of  trunks,  one  that 
left  the  Smith  building  on  or  about  May  6th  or  7th,  the 
night  when  he  went  home,  which  was  the  first  occasion,  and 
upon  that  occasion  he  saw  the  truck  loaded  with  the  trunks 
which  he  had  packed  in  the  basement  leave  the  Smith  Com- 
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pany  building;  he  does  not  recall  who  was  driving  it;  that 
on  that  occasion  he  recalls  Mr.  Trimble  and  Mr.  Edwards 
being  present,  and  that  the  witness  physically-  helped  load 
the  trunks  on  the  truck.  He  does  not  recall  who  else 

598  assisted  him,  but  they  were  all  employees  of  the 
Smith  Company.  He  cannot  recall  j  whether  Joe 

Howard  or  Senes  were  present  on  that  occasion. 

Witness  could  not  recall  the  date  of  the  following  occa¬ 
sion,  when  a  truckload  of  trunks  stood  in  j  front  of  the 
Smith  Building,  and  he  could  not  even  place  the  time  either 
in  comparison  to  the  first  load  or  the  date,  bu|t  that  on  that 
occasion  Mr.  Edwards  was  present,  and  he  believes  Mr. 
Senes  was  there,  and  he  cannot  recall  of  Joe  Howard’s  be¬ 
ing  present  at  that  time ;  that  upon  that  occasion  he  entered 
Mr.  Edwards’  car,  Mr.  Edwards  driving,  just  Edwards  and 
the  witness  occupying  the  car,  and  that  upon|  that  occasion 
they  followed  the  truck  out  to  the  farm,  goii^g  along  Con¬ 
necticut  Avenue,  and  out  in  that  general  direction;  that 
upon  that  occasion  they  just  went  to  the  farm  and  turned 
right  around  and  came  right  back ;  Senes  coniing  back  with 
them,  having  left  the  truck  when  the  witness  |and  Edwards 
arrived  at  the  farm;  that  the  witness  did  not]  see  who  was 
left  in  charge  of  the  truck,  the  witness  not  getting  out  of 
Mr.  Edwards’  car. 

Witness  further  testified  that  Edwards  did  not  tell  the 
witness  why  they  followed  the  truck  that  night,  nor  was 
there  any  conversation  between  him  and  Edwards  on  the 
way  out;  that  he  himself  did  not  know  why  |thev  followed 
the  truck  out  to  the  farm. 

Witness  was  thereupon  asked  what  he  ijecalled  being 
asked  before  the  Grand  Jury;  in  substance]  whether  the 
witness  picked  out  any  cancelled  checks  wh|en  they  were 
returned  from  the  bank,  and  delivered  them  to  either  Ed¬ 
wards  or  Anadale,  and  the  witness  replied  that  he 

599  did  not  remember  being  asked  that  question  while 
testifying  before  the  Grand  Jury. 

Witness  was  further  asked  if  he  remember-  responding 
before  the  Grand  Jury  in  answer  to  the  question  just  pro¬ 
pounded  in  substance  “that  he  believed  at  one  time  he  did 
ask  the  witness  to  pull  out  the  canceled  checks,  but  that 
the  witness  did  not  know  why  he  asked  the  Witness  to  pull 
out  a  whole  bunch  of  checks,”  to  which  the  witness  replied 
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that  he  did  not  recall  answering:  in  that  manner  before  the 
Grand  Jury. 

Witness  thereupon  testified  that  according  to  his  present 
recollection  he  does  not  recall  ever  being  asked  either  by 
Edwards  or  Anadale  to  pull  out  any  cancelled  checks  from 
the  file,  and  he  does  not  remember  ever  being  asked  to  pull 
out  a  whole  bunch  of  cancelled  checks  from  the  files  by 
either  Edwards  or  Anadale,  and  that  he  was  not  given  the 
numbers  of  any  checks  to  pull. 

Thereupon  the  witness  was  asked  whether  he  recalled 
being  asked  before  the  Grand  Jury  in  substance  “Did  he 
give  you  the  numbers”  to  which  the  witness  replied  before 
the  Grand  Jury  “Xo,  he  didn’t  give  me  the  numbers,  he 
.just  told  me  to  pull  out  certain  checks  drawn  to  cash”  the 
witness  testifying  that  lie  does  not  now  recall  being  asked 
that  question,  or  having  answered  in  that  way  before  the 
Grand  Jury. 

Witness  further  testified  that  he  does  not  know  the 
whereabouts  of  the  loan  accounts  in  the  New  York  office, 
if  thev  were  there  at  all;  that  the  last  time  he  saw  the  loan 
accounts  in  the  ledgers  in  which  they  were  kept  was 
600  in  the  first  part  of  November,  1929,  just  before  the 
witness  left  for  New  York  City,  and  that  upon  that 
occasion  he  looked  through  all  of  the  books  at  that  time  to 
ascertain  whether  everything  was  there,  and  that  upon  that 
occasion  he  saw  the  loan  accounts  and  the  ledgers  in  which 
they  were  kept. 

Witness  further  testified  that  he  was  appointed  to  the 
office  of  Assistant  Treasurer  of  the  company  December 
1928. 


Witness  was  then  asked  whether  lie  recalled  being  asked 
before  the  Grand  Jury  in  substance  when  lie  last  saw  the 
loan  accounts  in  the  ledger  in  which  they  were  kept,  and 
the  witness  replied  that  he  did  not  remember  being  asked 
that  question.  !  Witness  was  then  asked  whether  in  re¬ 
sponse  to  that  question  before  the  Grand  Jury  he  had  testi¬ 
fied  in  substance  “I  would  not  be  able  to  say  the  exact 
date”  to  which  the  witness  replied  that  he  may  have  so 
testified. 

Counsel  for  the  Government  then  stated  the  witness  was 
before  the  Grand  Jury  in  the  early  part  of  April,  1930. 

Witness  thereupon  testified  that  he  may  have  been  asked 
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all  of  llic.se  questions,  and  lie  may  have  answered  them  as 
counsel  for  the  Government  stales  that  he  did  janswer  them, 
hut  that  he  does  not  remember  the  questions  or  answers  at 
the  present  time,  and  that  to  the  best  of  his  knowledge  he 
then  answered  truthfully. 

Witness  was  thereupon  asked  if  he  did  not  recall  being 
asked  while  a  witness  before  the  Grand  Jury!  in  substance 
how  long  before  that  time  did  he  last  see  the  loan  accounts 
in  the  ledgers  in  which  they  were  kept,  to  which  he 

601  replied  in  substance  that  it  was  prior  t|o  the  time  at 
which  he  was  appointed  to  the  assistant  treasurer’s 

office,  and  the  witness  replied  that  he  does  not  now  remem¬ 
ber  whether  he  was  asked  that  question  and  whether  he 
responded  that  way  while  testifying  before  the;  Grand  Jury. 

Witness  further  testified  that  if  he  so  testified  in  answer 
to  that  question  before  the  Grand  Jury  that  it  was  to  the 
best  of  his  knowledge  at  that  time,  and  it  was  what  he  then 
thought  to  be  the  truth. 

Witness  was  thereupon  asked  whether  he  rjecalled  being 
asked  before  the  Grand  Jury  the  following  question:  “And 
those  ledgers,  the  subsidiary  ledgers  of  the  general  ledger 
that  contained  the  detail  and  the  control  respectively  of  the 
loan  accounts,  von  haven’t  seen  them  since  voiu  became  as- 
sistant  treasurer?”  to  which  the  witness  replied  that  he  did 
not  remember  being  asked  that  question.  Witness  was 
then  asked  if  he  did  not  before  the  Grand  Jurjy  respond  to 
that  question  “Xo,  I  have  not”  and  the  witness  replied  that 
he  did  not  remember  so  testifying  before  thejGrand  Jury, 
and  that  he  would  say  that  he  did  not  so  testify  before 
the  Grand  Jury,  and  that  as  he  recalls  the  filets  now.  the 
previous  answer  before  the  Grand  Jury  would  not  be  the 
truth;  that  the  witness  has  had  time  since  then  to  think  it 
over,  and  that  since  testifying  before  the  Grand  Jury  he 
remained  in  Washington  during  May  and  June  of  1930,  and 
was  in  Palm  Beach  with  Mr.  Pitts  from  July  tji  the  present 
time.  j 

'Witness  was  thereupon  asked  whether  he  recalled  being 
asked  before  the  Grand  Jury  when  wasjtlie  last  time 

602  the  witness  saw  the  transfer  binder  containing  the 
loan  accounts,  to  which  the  witness  replied  that  he 

did  not  recall  being  asked  that  question  before  the  Grand 
Jurv. 


406 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


Witness  thereupon  testified  that  he  recalled  that  the  loan 
accounts  were  in  the  transfer  binder  when  he  looked  in  the 
hook  just  previously  to  going1  to  New  York  City. 

Witness  was  thereupon  asked  whether  he  recalled  being 
asked  before  the  Grand  Jury  when  was  the  last  time  he  saw 
the  transfer  binder  containing  the  loan  accounts,  to  which 
he  replied.  “Well,  I  sas  the  transfer  binder  in  November” 
and  the  witness  replied  that  he  remembered  that  question 
and  answer  before  the  Grand  Jurv. 

Witness  was  then  asked  whether  he  recalled  being  asked 
before  the  Grand  Jury  “Q.  The  loan  accounts  were  not  in 
them  last  November?”  to  which  he  answered  he  did  not 
know,  that  he  didn’t  have  any  occasion  to  find  out.  and  the 
witness  thereitpon  stated  that  he  did  not  recall  being  asked 
that  question  and  so  testifying  before  the  Grand  Jury. 

Witness  thereupon  testified  that  many  things  have  hap¬ 
pened  which  have  refreshed  his  recollection  since  testifving 
before  the  Grand  Jury:  that  when  before  the  Grand  Jury 
he  was  under  more  or  less  of  a  strain,  and  he  did  not  re¬ 
member  all  of  the  questions  or  answers:  that  he  was  under 
more  of  a  strain  then  than  he  is  now  while  testifying,  and 
that  he  tried  then  to  tell  the  truth,  and  that  while  testifying 
before  the  Grand  Jury  he  told  the  truth  to  the  best  of  his 
recollection,  just  as  he  is  now  telling  the  truth  ac- 
603  cording  to  his  best  recollection. 

Witness  thereupon  testified  that  he  recalled  the 
burning  from  time  to  time  of  records  in  the  basement  of  the 
Smith  Company  building,  but  that  he  did  not  recall  what 
time  of  the  year  was  the  first  of  the  burning  of  any  eou- 
siderablo  number  of  these  records,  and  that  he  could  not  be 
certain  as  to  the  date,  and  that  it  was  his  custom  ever  since 
he  had  been  with  the  company  to  destroy  a  lot  of  his  old 
work  papers  by  burning  them  in  the  basement  of  the  Smith 
Company  building. 

Witness  further  testified  that  he  believed  that  some 
records  which  were  unpacked  from  trunks  which  were  in  the 
vault  were  taken  into  the  engine  room  of  the  Smith  Com¬ 
pany  building  and  burned  before  the  witness  went  to  Now 
York :  that  upon  that  occasion  he  recalled  some  binders 
being  burned,  but  he  does  not  remember  seeing  any  papers 
in  them,  and  that  they  were  burned  in  the  oil  burner  of  the 
Smith  Building:  and  that  he  does  not  recall  whether  he  as¬ 
sisted  in  that  burning,  and  that  he  recalls  that  some  old  pull 
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books  were  burned,  that  is,  the  records  from  the  cage  to  the 
vault  custodion  to  pull  bonds  for  delivery  to  clients,  and 
that  there  were  some  old  accounting  copies  of  bills  of  sale 
likewise  burned,  but  he  does  not  recall  who  chose  the  things 
to  be  burned;  that  he  was  down  in  the  vault  af  the  time,  and 
may  have  picked  out  some  himself,  and  that  life  cannot  recall 
who  instructed  him  to  do  that;  that  there  were  a  lot  of  old 
papers  in  the  vault,  and  they  were  cleaning!  the  vault  out 
before  going  to  New  York  City,  and  that  Edwards  may 
have  said  to  take  all  the  trash  down  and  have  it 
604  thrown  out  or  burned,  and  that  the  wijtness  does  not 
recall  any  cancelled  checks  being  burned  at  that  time, 
that  he  does  not  believe  that  any  were  burned! 

Witness  was  thereupon  asked  whether  beffere  the  Grand 
Jury  he  had  been  asked  the  following  question:  “Would 
you  look  at  the  books  as  you  burned  them  to!  see  what  you 
were  burning?”  to  which  the  witness  then  feplied  “No,” 
and  the  witness  replied  that  he  did  not  renjember  having 
been  asked  that  question  or  testifying  that  \fav  before  the 
Grand  Jurv.  I 

Witness  was  thereupon  asked  whether  he  recalled  being 
asked  before  the  Grand  Jury  the  following  question: 

i 

i 

“So  you  don’t  know  other  than  that  they  were  just  gen¬ 
eral  books  there?  A.  Most  of  them  were  back  there.  I 
cleaned  nut  some  of  them  myself  in  the  vault  and  did  not 
even  look  at  the  time  I  cleaned  them  out  to  |sec  what  they 
were, 


to  which  the  witness  replied  that  he  did  not  rej 
asked  that  question  and  did  not  remember 
before  the  Grand  Jury. 

Witness  was  thereupon  asked  whether  he 
asked  the  following  questions  and  giving  the|  following  an¬ 
swers  before  the  Grand  Jury: 


member  being 
so  testifying 


recalled  being 


“Q.  There  were  bunches  of  checks  burned!  there  at  that 
time,  weren’t  there?  A.  I  believe  there  were  a  few. 

“Q.  Packages  thrown  in  as  packages?  A.  Yes. 

“Q.  Pid  you  examine  to  see  what  particular 
605  checks  were  being  burned?  A.  No. 

“O.  So  von  don’t  know  what  banks  thev  were 

v  i  !  * 

drawn  on,  or  the  amounts?  A.  No,” 
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to  which  the  witness  replied  that  he  did  not  remember 
being-  asked  those  questions  or  giving  those  answers  be¬ 
fore  the  Grand  Jury. 

Witness  thereupon  replied  that  if  he  so  testified  before 
the  Grand  Jury  that  was  to  the  best  of  his  knowledge  and 
recollection  at  the  time,  and  that  he  was  testifying  before 
the  Grand  Jure  according  to  his  verv  best  recollection, 
and  that  he  believed  that  his  recollection  now  is  better  than 
his  recollection  then  because  he  had  a  chance  during  the 
summer  to  think  it  over,  and  that  his  memory  has  been 
refreshed;  that  he  has  not  been  under  the  strain  that,  he 
was  at  that  time,  and  that  he  told  the  truth  before  the 
Grand  Jury  according  to  his  best  recollection. 

Witness  further  testified  that  now  he  does  not  remem¬ 
ber  any  checks  being  burned,  and  he  would  say  that  there 
were  none  burned. 

Witness  further  testifies  that  he  does  not  recall  what 
interval  of  time  elapsed  between  the  time  when  lie  saw 
the  truckload  of  trunks  out  in  front  of  the  Smith  Building 
leave  there,  upon  which  occasion  he  went  to  his  home,  and 
the  other  occasion  when  he  went  with  Mr.  Edwards  in  Mr. 
Edwards'  car  with  another  and  different  truckload  of 
trunks;  that  it  was  longer  than  a  matter  of  days,  and  that 
he  could  not  say  whether  it  was  in  the  spring  or  fall  of 
the  year  or  he  could  not  definitely  say  that  when 
606  it  was;  that  less  than  six  months  intervened,  but  he 
could  not  say  definitely  how7  long;  that  he  would 
not  say  it  was  as  much  as  three  months,  but  it  may  have 
been  a  month,  and  it  was  some  time  between  the  months 
of  June  and  November  of  1929,  and  that  the  second  truck 
was  not  as  full  of  trunks  as  the  first  truck,  and  that  upon 
the  second  occasion  there  mav  have  been  four  or  five,  or 
maybe  a  few  more;  that  he  does  not  know  who  assisted  in 
loading  the  truck  upon  the  second  occasion,  as  it  w7as  all 
loaded  when  he  arrived  in  front  of  the  building;  that  the 
same  type  of  small  steamer  trunk  was  used  upon  each 
occasion;  that  he  knew  nothing  about  the  contents  of  the 
second  truckload  of  trunks,  and  that  no  one  has  told  him 
what  v7as  in  them. 

Thereupon,  upon  redirect  examination  the  witness  testi¬ 
fied  in  substance  that  he  believed  that  a  light  truck  was 
used  on  the  second  occasion,  and  he  does  not  know  whether 
it  was  a  station  wagon  or  not. 


G.  BRYAN  PITTS  YS.  UNITED  STATES. 


409 


Witness  further  testified  that  when  a  loaiji  account  was 
closed,  that  the  account  was  taken  out  of  the  ledger  and 
put  in  a  transfer  binder,  and  that  late  in  19|9  the  Arling¬ 
ton  account  was  still  open  and  current  at  that  time,  and  it 
was  the  only  one  which  was  open  and  current  and  which 
was  contained  in  the  office  of  the  Smith  Conjipany  in  New 
York. 

Upon  recross-examination  the  witness  testified  that  there 
were  outstanding  bond  issues  when  the  company  moved 
to  New  York  on  practically  all  of  the  buildings. 

Upon  further  redirect  examination  the  witness  testified 
that  loan  account  pertained  to  the  construction  of 
607  buildings;  that  some  of  the  bond  issues  matured  in 
1948  and  1949:  that  the  underwriting  accounts  were 
set  up  upon  the  books  of  the  Smith  Company  during  the 
course  of  the  construction  of  the  building;  jthat  the  first 
item  in  the  underwriting  was  the  opening  of  the  loan  ac¬ 
count,  and  that  when  the  building  was  completed  and  all 
payments  had  been  made  the  loan  account  whs  closed  out, 
and  that  it  was  then  the  practice  of  the  conjipany  to  take 
the  sheets  from  the  current  books,  or  to  take!  the  sheets  as 
they  were  filled  up,  in  the  event  that  they  contained  more 
than  one  account,  and  transfer  the  sheets  to  the  transfer 
binder. 


608  Thereupon  the  Defendants  called  hs  a  witness 
Allen  McCullen,  who  was  recalled  fcjr  further  di¬ 
rect  examination,  who  testified  in  substance  as  follows: 
That  he  became  identified  with  the  Southern  Maryland 
Trust  Company  December  2nd,  1929,  and  that  at  that  time 
he  became  secretary  of  the  two  institutions;  one  at  Seat 
Pleasant  and  one  at  Marlboro,  and  took  entire  charge  of 
both  of  them;  and  Mr.  Henry’s  active  participation  in  the 
affairs  of  the  bank,  the  Southern  Maryland  Trust  Com¬ 
pany,  practically  ceased  when  the  witness  assumed  con¬ 
trol;  and  Mr.  Henry  did  not  actually  resign  [until  the  wit¬ 
ness  went  out  that  week;  that  his  recollection  is  that  his 
recollection  is  that  Mr.  Henrv’s  resignation  iwas  tendered 

•  *  K~  i 

about  Friday  or  Saturday  of  the  week  that  the  witness 
assumed  control,  and  it  was  about  the  9th  pf  December, 
probably  shortly  before  that  date,  and  that  the  witness 
continued  in  charge  of  the  affairs  of  that  bgnk  until  De¬ 
cember  13th,  when  the  bank  was  taken  over  by  the  State 
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Bank  Commissioner;  that  after 
assumed  control  of  the  bank  the 


the  Bank  Commissioner 
witness  remained  there 


with  the  Bank  Commissioner  and  assisted  him  in  the  af¬ 
fairs  of  the  bank  until  January  13th,  and  that  on  March 
26th,  1930,  the  Bank  Commissioner  redelivered  the  bank 
to  its  stockholders,  and  that  he  thereupon  resumed  his 
duties  as  Secretary,  and  still  occupies  that  position.  Wit¬ 
ness  further  testified  that  after  Mr.  Henry  resigned  as  an 
officer  of  the  bank  he  never  had  any  access  to  any  of  the 
records  of  the  bank,  either  by  way  of  deposit  slips  or 
ledger  pages  or  any  of  the  records  of  the  bank  since  the 
witness  assumed  control  of  — . 


609  Thereupon  defendants  offered  in  evidence  a  letter 
of  June  18th,  1929,  from  the  Maryland  Trust  Come 
pany  to  the  Attorney  General,  and  the  Court  thereupon 
sustained  an  objection  to  the  admission  in  evidence  of  the 
letter,  and  accorded  to  the  defendants  an  exception  to  the 
action  of  the  Court  in  sustaining  the  objection  to  the  ad¬ 
mission  in  evidence  of  the  said  letter,  which  exception  was 
then  and  there  noted  by  the  Court  upon  its  minutes. 

The  defendants  then  offered  in  evidence  the  receipt  of 
Mr.  Rover,  the  United  States  Attorney,  theretofore  marked 


for  identification  as  Defendants’  Exhibit  Xo.  5,  and  it  was 
thereupon  admitted  in  evidence  and  read  to  the  jury. 


610  Thereupon  the  defendants  called  as  a  witness 
Clyde  F.  Miller,  who,  having  been  first  duly  sworn, 
testified  in  substance  as  follows:  That  at  the  present  lie  is 
the  auditor  of  the  Hamilton  Hotel,  and  was  formerly  an 
employee  of  the  F.  H.  Smith  Company;  that  he  ceased  to 
work  for  the  F.  H.  Smith  Company  about  September  of 
1929,  having  been  employed  about  three  years;  that  when 
he  first  was  employed  by  the  Smith  Company  lie  performed 
auditing  duties,  and  in  the  spring  and  summer  of  1927  he 
was  a  traveling  auditor  for  the  Smith  Company,  visiting 
its  various  branches;  that  in  that  connection  he  made  a 
regular  monthly  audit  of  the  books  and  accounts,  and 
checked  the  bond  inventory;  that  later  many  of  the  branch 
offices  of  the  Smith  Company  were  closed  during  1927  and 
1928,  and  their  records  were  sent  to  the  main  office  of  the 
Smith  Company  in  Washington,  D.  C.,  where  they  were 
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stored  in  the  book  vault  shown  in  the  photograph;  that 
after  the  branch  offices  were  closed,  he  was  assigned  as 
custodian  of  the  vault,  about  June  of  1928;  ancl  that  as  such 
he  handled  the  detail  matters  pertaining  to  t|ie  issuance  of 
preferred  stock  which  entailed  a  monthly  reconcilement  of 
the  stock  account;  that  the  Smith  Company  started  to  sell 
preferred  stock  to  the  general  public  in  October  of  1927, 
and  that  his  duties  in  connection  with  the  work  incident  to 
the  sale  of  the  preferred  stock  was  to  prepare  the  stock 
certificates  for  issuance,  filling  them  out,  butting  them, 
stamping  them  with  the  seal,  seeing  that  the  proper  officers 
signed  them,  and  making  the  necessary  bdok  entries  in 
capital  stock  ledgers;  that  each  stockholder  had  a 
611  sheet  in  the  ledger,  and  that  proper  entries  had  to 
be  made  therein,  which  necessitated  recourse  by  the 
witness  to  the  journal,  and  that  when  a  stock  account  was 
reconciled  at  the  end  of  the  month,  of  necessity  recourse 
must  be  had  to  various  of  the  company’s  books,  as  well  as 
the  cancelled  check  files :  that  he  continued  iii  the  perform¬ 
ance  of  these  duties  until  he  left  the  employ  of  the  F.  II. 
Smith  Company, 

Witness  further  testified  that  he  performed  these  duties 
continuously  with  the  exception  of  about  a  month  when  lie 
was  awav  in  New  York  Citv  during  Mav,  1929. 

Witness  further  testified  that  when  he  went  to  work  in 
the  vault  that  it  was  in  a  very  untidy  state,  jand  he  tidied 
it  up  as  best  he  could,  and  that  he  requested  permission 
from  Mr.  Edwards  to  bundle  up  a  great  many  of  the  old 
records  that  appeared  to  the  witness  to  be  fiseless,  which 
permission  was  not  granted:  that  however  jhe  vault  was 
tidied  up,  and  that  was  the  condition  whicl)  he  left  it  in 
when  lie  went  to  New  York  in  the  early  pqrt  of  May  of 
1929;  that  he  requested  Mr.  Edwards  to  give  him  permis¬ 
sion  to  box  up  these  old  records  and  to  ship  them  out  some¬ 
where  to  a  storehouse,  and  that  this  was  pfobably  in  the 
early  part  of  1929.  Witness  believes  that  Mr.  Charles 
Lvnch  took  over  the  duties  of  the  witness  while  the  witness 

•'  l 

was  in  Ne\v  York  during  the  month  of  May,  1929. 

Witness  further  testified  that  upon  his  return  from  New 
York  he  noticed  that  the  vault  was  considerably  changed, 
and  that  the  shelves  apparently  had  been  cleaned  off,  that 
there  was  some  trunks  lving  on  the  floor  of  the  book  vault. 
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'Witness  further  testified  that  after  his  return  in 


612  June,  1929,  he  had  occasion  regularly  to  consult  the 
hooks  and  records  of  the  company  throughout  the 
summer  and  early  fall  of  1929;  that  he  consulted  the  cash 
receipts  and  the  cash  disbursements  .journal  and  journal 
pages,  as  well  as  the  general  journal,  and  the  transfer 
binders  containing  journal  pages  and  ledger  pages,  and  that 
during  the  summer  of  1929  they  were  still  in  the  vault  of 
the  F.  IT.  Smith  Company,  and  that  cancelled  checks  were 
in  their  proper  places. 

Witness  further  testified  that  once  a  month  he  would 
reconcile  the  stock  account,  at  which  time  he  would  have  to 
refer  to  the  securities  journal,  which  would  show  a  record 
of  the  stock  sales  that  were  made  by  transfer;  the  cash 
receipts  would  show  a  record  of  the  stock  which  was  sold 
for  cash  and  the  disbursement  journal  would  show  a  record 
of  what  stock  had  been  sold  for  the  account  of  clients;  that 
these  three  subsidiary  ledgers  in  connection  with  the  gen- 
eral  ledger  and  the  general  journal  would  have  to  be  re¬ 
ferred  to  in  order  that  the  stock  accounts  could  be  properly 
reconciled,  and  that  during  the  summer  and  early  fall  of 
1929  he  probably  did  this  at  least  four  or  five  times,  at  least 
once  a  month. 


Witness  further  testified  that  -  &  Quinn  represent¬ 

atives  were  in  the  offices  of  the  F.  II.  Smith  Company  dur¬ 
ing  the  summer  of  1929. 

Witness  further  testified  that  when  Mr.  Smith,  the 
cashier,  went  upon  his  vacation,  he  took  over  the  duties  of 
the  cashier,  and  as  such  handled  the  cash  sales  of 
613  bonds  or  stock,  cashed  coupons,  attended  to  mat¬ 
ters  of  making  disbursements  by  cash  for  expense 
items,  and  attended  to  the  matter  of  keeping  the  petty  cash 
balance  reimbursed,  and  various  other  duties  around  the 
cage,  registering  bonds,  and  so  forth ;  that  debit  slips  and 
journal  vouchers  were  in  use,  but  that  he  believed  them  to 
be  temporary  records,  and  such  was  his  understanding; 
that  they  were  kept  for  a  short  time,  and  after  they  had 
served  their  purpose  it  was  the  policy  of  the  company  to 
destroy  both  the  journal  vouchers  and  the  debit  slips;  thaf 
as  cashier  the  witness  had  occasion  to  cash  coupons  through 
the  window  and  also  maturing  bonds,  and  also  to  cash  cus¬ 
tomers  checks,  to  accommodate  tenants  in  the  building,  and 
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so  forth,  and  that  was  the  general  nse  of  the  petty  cash,  in 
addition  to  its  other  uses;  that  during  the  jtime  he  was 
cashier  the  amount  of  the  petty  cash  fund  was!  $25,000;  and 
that  there  were  occasions  when  that  amount  would  be 
substantially  depleted  through  payment  of  maturing  bonds 
and  coupons;  that  bank  messengers  would  come  in  every 
day  with  bonds  and  coupons  to  be  cashed;  |:hat  some  of 
these  messengers  were  paid  by  cash  and  some  by  check, 
some  banks  objecting  to  taking  checks,  and  desiring  cash, 
and  in  those  instances  cash  was  used;  that  the  expression 
“checks  in  excess  of  receipts”  meant  that  if  | securities  or 
stock  was  sold,  and  the  checks  or  cash  put  iii  the  drawer, 
they  would  have  to  balance,  and  that  if  four  or  five  people 
came  in  and  cashed  checks,  there  would  be  checks  in  excess 
of  receipts;  that  on  pay  days  the  checks  in  excess  of  re¬ 
ceipts  would  be  larger,  because  it  was  the  custom  to 
614  cash  all  employees’  pay  checks. 

Witness  further  testified  that  it  wa?  probably  a 
month  before  he  left  the  employ  of  the  Smith!  Company  in 
1929,  that  he  had  last  seen  any  of  the  books  or;  records  con¬ 
cerning  which  he  testified. 

Witness  further  testified  that  the  officers  liad  access  to 
the  vault,  but  that  it  was  not  the  policy  of  the  company  to 
let  everybody  in  the  vault,  and  that  that  was  tlje  policy  dur¬ 
ing  his  employment  with  the  company. 

In  response  to  a  question  of  a  juror  the  witness  testified 
that  the  debit  slips  were  tickets  of  original  entry,  and  after 
the  entries  had  been  made  on  subsidiary  ledgjers  they  had 
served  their  purpose. 

Upon  cross-examination  the  witness  testified  that  upon 
his  return  from  the  city  of  New  York  he  found  the  shelves 
of  the  vault  fairly  well  empty  and  a  lot  of  the  old  records 
which  he  had  tidied  up  and  piled  neatly  had  been  removed; 
that  they  were  old  books  that  dated  back  probably  to  1923, 
1924  or  1925,  as  being  old  records  of  the  W.  H.  West  Com¬ 
pany;  that  no  current  records  were  missing,  all  being  old, 
and  in  a  very  dilapidated  condition ;  that  on  ope  side  of  the 
vault  vrere  tvTo  shelves  reserved  for  transfer  ibinders,  and 

i 

for  books  that  the  bookkeepers  used  every  day,  that  is,  for 
the  years  1927,  1928  and  1929,  and  that  upon  his  return 
from  New'  York  those  books  were  still  there. 

Witness  further  testified  that  during  his  employment  by 
the  F.  H.  Smith  Company  he  had  occasion  to|  cash  checks 
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of  the  F.  II.  Smith  Company  over  the  counter  of  banks  in 
Washington  at  the  instruction  of  either  Mr.  Edwards 

615  or  Mr.  Anadale;  that  if  Mr.  Edwards  requested  the 
witness  to  cash  the  check  the  money  was  turned  over 

to  him,  and  if  Mr.  Anadale  requested  it  the  money  was 
turned  over  to  him,  and  that  he  did  not  know  the  purpose 
for  which  the  checks  were  cashed,  or  know  what  was  done 
with  the  cash  which  he  delivered  to  the  persons  who  had 
given  him  the  directions ;  that  he  could  name  the  number  of 
occasions  that  he  had  cashed  such  checks  either  for  Mr. 
Edwards  or  Mr.  Anadale,  but  that  he  would  say  that  he  had 
done  it  a  few  times. 

Upon  redirect  examination  the  witness  testified  in  sub¬ 
stance  that  on  many  occasions  when  he  cashed  checks  he  put 
the  cash  in  his  own  cash  drawer,  and  that  these  occasions 
were  when  he  cashed  checks  as  cashier,  and  that  when  he 
had  cashed  checks  for  Mr.  Edwards  or  Mr.  Anadale  he  was 
not  then  the  cashier. 

The  witness  further  testified  that  checks  were  made  pay¬ 
able  to  cash  probably  one  or  two  every  day,  and  the  funds 
derived  therefrom  would  go  into  the  cash  drawer,  and  that 
Mr.  Edwards  or  Mr.  Anadale  had  nothing  to  do  with  these 
except  occasionally  to  sign  them,  and  that  they  were  han¬ 
dled  in  the  regular  routine  manner,  but  that  if  Mr.  Anadale 
or  Mr.  Edwards  requested  that  a  certain  check  be  drawn 
and  taken  to  the  bank  and  cash  obtained  then  when  he 
cashed  those  checks  that  money  was  turned  back  to  either 
of  the  gentlemen  who  requested  that  the  money  be  obtained, 
which  money  would  not  then  go  into  the  cash  drawer. 

Thereupon  counsel  for  the  defendant  read  in  evidence  a 
part  of  the  minutes  of  the  board  of  directors  of  the 

616  F.  H.  Smith  Company  held  July  17th,  1929,  as  fol¬ 
lows  : 

“The  Board  of  Directors  by  unanimous  vote  authorized 
and  empowered  the  officers  of  the  company  to  form  a  sepa¬ 
rate  selling  organization  to  have  its  headquarters  in  New 
York  City;  said  organization  to  be  formed  and  the  selling 
headquarters  to  be  moved  from  Washington  to  New  York 
City  by  October  1,  1929.  In  addition  to  moving  the  selling 
organization,  a  plan  is  to  be  worked  out  whereby  any  part 
or  department  of  the  entire  organization  will  be  gradually 
moved  from  Washington  to  New  York  as  promptly  as  the 
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business  of  the  company  will  permit  and  the  officers  deem 
advisable,  with  a  view  to  eventually  transferring  the  entire 
main  office  of  the  company  to  New  York  City.”! 

*  *  *  *  #  •  • 


“The  following  directors  were  present Messrs.  G. 
Bryan  Pitts,  Samuel  J.  Henry,  Daniel  R.  Cpssinger,  C. 
Elbert  Anadale,  John  H.  Edwards,  Jr.” 

i 

Thereupon  counsel  for  the  defendants  offered  in  evidence 
a  receipt  from  Mr.  Dodds  signed  by  Mr.  Malohe  for  a  min¬ 
ute  book  and  other  things,  which  receipt  was!  offered  and 
admitted  in  evidence  as  Defendant’s  Exhibit  No.  20,  which 
receipt  was  thereupon  read  to  the  jury. 

Counsel  for  the  defendants  next  offered  in  evidence  a 
receipt  signed  by  Mr.  Dodds  dated  January  15|  1930,  which 
was  offered  and  received  in  evidence  as  Defendants’  Ex¬ 
hibit  No.  21. 


Counsel  for  the  defendants  then  offered  in  evidence  a 
receipt  from  Mr.  Dodds  dated  January  23,  1930,  which  was 
offered  and  received  in  evidence  as  ^Defendants’ 
617  Exhibit  No.  22. 


Counsel  for  the  defendants  then  offered  in  evi¬ 
dence  a  receipt  dated  December  12,  1929,  whichj  was  offered 
and  received  in  evidence  as  Defendants’  Exhibit  No.  23, 
all  of  which  refer  to  different  documents  which  were  de¬ 
livered  to  Mr.  Dodds  on  the  dates  which  they  bore,  all  of 
which  were  the  property  of  the  F.  H.  Smith  Company. 

Thereupon  the  Court  instructed  the  jurors  to  disregard 
the  statement  made  by  Mr.  Henry  as  a  witness |  to  the  effect 
that  Mr.  Pitts  stole  $200,000  just  a  day  or  two  before  he 
left  the  company  over  the  objection  of  Mr.  Henry  as  a 
director,  stating  to  the  jurors  that  upon  motion  of  counsel 
for  the  defendant  he  struck  out  that  testimony  and  wished 
the  jury  to  disregard  it,  it  not  being  in  answer  jto  any  ques¬ 
tion  that  was  asked  Mr.  Henry,  and  had  nothing  to  do  with 
this  case. 

618  Whereupon  Thomas  L.  Hume  was  produced  as  a 
witness  for  the  defendant,  having  been  first  duly 
sworn,  in  substance  testified  as  follows :  That  lie  is  a  dealer 
in  stocks  and  bonds  with  an  office  at  1412  G  Street,  North¬ 
west,  Washington,  D.  C.,  and  was  engaged  in  that  business 
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in  June  of  1928.  Witness  was  then  shown  defendants’  Ex¬ 
hibit  No.  368  previously  marked  for  identification,  which 
was  a  check,  concerning  which  the  witness  testified  that  it 
was  made  out  to  him  and  that  it  bore  his  endorsement. 
Witness  further  testified  that  he  had  44  shares  of  the  F. 
II.  Smith  Company  l1/*  per  cent  preferred  stock  for  sale; 
that  he  asked  F.  II.  Smith  Company  whether  they  wanted 
to  buy  those  shares,  and  on  the  22nd  of  June  they  bought 
them  from  the  witness  and  he  delivered  the  shares  to  them 
and  received  the  check  which  he  had  just  identified;  that 
he  handed  the  shares  to  the  F.  H.  Smith  Company  and  got 
the  check  in  payment  therefor.  Thereupon  the  witness 
was  shown  certain  certificates  for  stock  exhibited  as  bear¬ 
ing  defendants’  numbers  27  to  31,  inclusive,  the  five  cer¬ 
tificates  referred  to  were  thereupon  marked  Defendants’ 
Exhibit-  27  to  31,  inclusive,  and  the  witness  testified  that 
those  were  the  shares  which  he  delivered  to  the  Smith 
Company  upon  that  occasion  and  that  they  bore  his  guar¬ 
antee  that  he  made  when  he  bought  the  stock,  and  he  guar¬ 
anteed  them  to  the  F.  II.  Smith  Company  when  they  paid 
tlie  witness  for  the  shares.  Witness  further  testified  that 
upon  receiving  the  check  he  cashed  it  but  he  cannot  re¬ 
member  where,  and  that  he  thereafter  used  the  proceeds 
of  the  check  for  his  own  uses  and  did  not  deliver  any 
of  the  proceeds  thereof  to  the  defendant  Fitts. 

619  Whereupon  W.  C.  Shumate  was  called  as  a  wit¬ 
ness  for  the  defendants,  who,  having  been  first  duly 
sworn,  testified  in  substance  as  follows:  That  he  was  a  run¬ 
ner  for  the  Federal  Xaional  Bank  &  Trust  Company.  Wit¬ 
ness  produced  various  checks  in  large  amounts,  to-wit, 
$96,000,  $51,000,  and  another  one  for  $95,000,  in  addition 
to  the  others,  which  the  witness  testified  were  Merchants 
Bank  &  Trust  Company  checks  bearing  the  endorsement 
of  the  witness,  made  out  to  him,  and  which  he  cashed,  re¬ 
ceiving  therefore  large  bills,  and  when  enough  money  was 
gotten  together  he  would  take  it  to  the  Treasury  and  get 
small  change  which  the  bank  wanted  and  bring  that  change 
back  to  the  bank  and  turn  it  over  to  the  institution;  that 
this  occurred  approximately  once  a  week.  That  the  witness 
never  received  any  of  the  proceeds  of  any  of  the  checks 
cashed  by  him.  Thereupon  counsel  for  the  defendant  of- 
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fered  in  evidence  the  check  produced  by  th|e  witness,  to 
which  objection  was  made  bv  the  counsel  for  the  United 
States,  which  objection  was  sustained  and  Ian  exception 
to  the  sustaining  of  the  said  objection  was  then  and  there 
noted  by  the  Court  upon  its  minutes. 

Thereupon  Charles  M.  Wentz  was  produced  as  a  wit¬ 
ness  for  the  defendants,  who,  having  been  first  duly  sworn, 
testified  in  substance  as  follows:  That  he  is]  an  employee 
of  the  F.  H.  Smith  Company  in  Wilmington,  Delaware, 
and  lias  been  employed  by  that  company  since  August, 
1926;  except  for  two  months  which  were  tljie  months  of 
August  and  September  of  1927 ;  that  the  witness  recalled 
an  occasion  in  May  of  1929  when  some  books,  rec- 
620  ords  and  data  were  packed  in  trunks;]  that  the  wit¬ 
ness  participated  in  the  packing,  and  that  the  things 
he  helped  to  pack  that  evening  were  old  records  of  the 
W.  H.  West  Company  and  some  old  recoi'ds  of  the  old 
F.  II.  Smith  Company  which  is  now  the  Smith  Selling 
Company;  that  the  first  F.  H.  Smith  Company  was  for- 
merlv  called  or  known  as  the  F.  H.  Smith  Invjestment  Com- 
pany;  that  the  witness  does  not  recall  when  the  name  was 
changed.  Witness  further  testified  that  there  were  no  cur¬ 
rent  records  of  the  F.  H.  Smith  Company!  put  into  the 
trunk,  and  of  that  he  is  positive.  Witness  further  testi¬ 
fied  that  during  the  summer  of  1929  employees  of  the 
firm  of  Murphy,  Lanier  &  Quinn,  public  auditors,  were 
working  in  the  Smith  Company  offices  and  thiat  the  witness 
knows  that  books  of  account  of  the  F.  H.  Smith  Company 
were  in  fhe  offices  of  the  F.  H.  Smith  Company  in  15tli 
Street,  Washington,  D.  C.,  during  the  summer  of  1929, 
and  he  particularly  knew  it  because  it  was  part  of  his 
duty  to  let  the  auditors  into  the  vault  in  order  to  have 
access  to  the  books  which  he  knew  were  there]  Upon  cross- 
examination  the  witness  testified  that  he  started  to  pack 
the  trunk  some  time  in  the  evening,  but  lie] did  not  know 
exactly  what  time,  but  he  knew  it  was  after  office  hours, 
probably  a  little  after  five  o’clock,  and  that! he  was  asked 
to  stay  late  in  order  to  assist  in  the  packing! that  evening; 
Ihat  that  was  the  only  occasion  when  he  had  assisted  in 
packing  any  books  or  records;  that  Mr.  Marvin  was  down 
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there  that  night  helping  to  pack  the  records ;  that  the  wit¬ 
ness  did  not  know  of  an  occasion  three  or  four  months 
later  when  a  second  truck  load  of  records  was  packed  up ; 
that  the  witness  did  not  see  the  truck  leave  the  build- 

621  ing  that  night  as  the  witness  left  after  everyone  else 
left,  dosing  up  the  vault.  Witness  further  testified 

that  the  packing  was  completed  after  midnight,  but  he  did 
not  recall  the  exact  time,  nor  does  he  recall  how  many 
trunks  were  used  to  pack  them  because  the  witness  did  not 
keep  track  of  them.  The  witness  further  testified  that  Mr. 
Marvin  assisted  in  the  packing  and  that  the  defendant 
Edwards  was  down  there  at  times  but  that  the  witness 
does  not  recall  that  Edwards  helped  to  pack  anything. 
Witness  does  recall  that  there  were  quite  a  number  of 
trunks  but  he  did  not  count  the  number.  Witness  further 
testified  that  Mr.  Marvin  directed  him  concerning  what 
books,  and  papers  to  put  in  the  trunk,  and  that  no  can¬ 
celled  checks  of  the  F.  H.  Smith  Company  theretofore  con¬ 
tained  in  the  vault  of  the  F.  H.  Smith  Smith  Company 
were  packed  in  the  trunk,  that  the  only  cancelled  checks 
that  the  witness  packed  that  night  were  the  records  of 
the  W.  II.  West  Company,  the  bank  wrappers  being  around 
each  package  of  them.  Witness  further  testified  that  all 
of  the  articles  packed  that  night  appeared  to  him  to  be 
very  worthless;  there  was  dust  all  over  them  and  they 
did  not  look  as  if  they  were  worth  anvthing  and  some 
of  them  even  fell  apart.  Witness  assumed  that  the  rea¬ 
son  for  the  removal  of  the  records  was  to  get  more  room 
in  the  vault  and  it  was  onlv  the  old  records  that  the  wit- 
ness  saw  taken  out  of  the  vault  by  Mr.  Marvin  and  him¬ 
self.  Witness  further  testified  that  Mr.  Marvin  and  the 
witness  packed  whatever  was  packed  and  that  the  witness 
does  not  recall  anyone  else  being  in  the  vault  that  evening. 

Thereupon  Robert  M.  Clinger,  called  as  a  witness 

622  bv  the  defendants,  who  being  first  duly  sworn,  tes- 
titled  in  substance  as  follows:  That  he  is  an  account¬ 
ant,  and  during  the  years  1927,  28  and  29  lie  was  employed 
by  Murphy,  Lanier  &  Quinn,  who  are  certified  public  ac¬ 
countants  with  offices  in  the  Southern  Building  in  the  city 
of  Washington,  as  well  as  offices  in  Chicago,  New  York  and 
Cincinnati,  doing  a  general  auditing  and  tax  work;  that 
they  were  regularly  engaged  in  making  audits  for  banking 
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houses,  investment  banking  houses,  brokers,  and  other 
places  of  business,  and  the  witness  had  participated  in  that 
kind  of  work  for  more  than  two  years  and  h  half,  having 
been  an  accountant  for  about  ten  years:  that  practically  all 
of  his  experience  prior  to  the  time  that  he  entered  the  em¬ 
ploy  of  this  firm  was  in  the  Income  Tax  Unit!  of  the  United 
States  Government ;  that  the  witness  is  a  certified  public 
accountant  of  the  State  of  Xortli  Carolina  and  has  been  cer¬ 
tified  since  1922,  and  that  part  of  his  duties  jhave  been  the 
supervision  of  audits  as  well  as  participation  in  them,  and 
that  he  has  supervised  and  participated  in  audits  of  the  F. 
II.  Smith  Company  commencing  in  1927,  August  23, 1S27.  in 
company  with  another  auditor  by  the  name  <j)f  Riegall  and 
Adkins.  Witness  further  testified  that  from  that  time  on 

I 

at  least  twice  a  year  he  participated  in  art  audit  of  the 
books  of  the  F.  II.  Smith  Company,  and  thht  the  firm  by 
which  he  was  employed  audited  the  books  j  of  the  F.  II. 
Smith  Company  at  least  twice  a  year,  the  witness  partici¬ 
pating  in  each  audit  until  the  last  one  as  mqde  in  June  of 
1929,  in  which  he  participated  as  well.  Witness  further  tes¬ 
tified  that  the  firm  of  accountants  bv  which  he  was  ein- 

*  i 

ployed  in  addition  made  a  quarterly  ajudit  known  as 
623  a  surprise  bond  audit,  whereby  they  would  come  in 

and  take  charge  of  the  vaults  of  the  F.  H.  Smith 
Company  without  anybody  knowing  what  they  were  doing 
and  make  up  the  list  of  the  bonds  and  compare  those  with 
the  books,  and  that  in  order  to  make  such  an  audit  it  was 
necessary  to  have  the  books  of  the  company  available  for 
their  use,  the  significance  of  the  surprise  bond  audit  being 
that  in  the  event  that  there  should  be  any  bonds  or  securi¬ 
ties  missing  the  employees  of  the  F.  H.  Smith  Company 
would  not  have  an  opportunity  to  replace  thgm  or  to  secure 
other  securities  to  take  their  place;  that  in  May,  1929,  such 
a  surprise  bond  audit  was  made  in  the  F.  H.  Smith  Com¬ 
pany,  according  to  the  witness’s  best  reeollejction. 

Witness  further  testified  that  there  was  !a  semi-annual 
audit  made  as  of  June  30,  1929,  of  the  affaiis  of  the  F.  H. 
Smith  Company:  that  even  in  the  semi-anjiual  audit  the 
witness  employed  the  element  of  surprise,  that  is,  that  no 
particular  day  was  set  upon  which  to  commence  their  work; 
that  during  some  years  the  auditors  would!  come  into  the 
office  of  the  F.  II.  Smith  Company  two  or  three  days  late 
and  in  other  years  they  would  begin  a  week  ahead  of  time; 
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that  in  the  year  1929  the  semi-annual  audit  of  the  affairs  of 
the  F.  H.  Smith  Company  was  commenced  June  24,  1929. 
Witness  further1  testified  that  upon  that  occasion  he  and  his 
assistant  went  into  the  vault  of  the  F.  H.  Smith  Company 
and  took  complete  charge  thereof,  so  that  any  bonds  sent 
in  to  the  vault  or  withdrawn  would  be  checked  bv  the  wit- 
ness,  or  if  they  were  coming  in  they  would  be  listed  and  if 
they  were  going  out  they  would  be  checked  over  by 

624  himself  or  one  of  his  assistants:  that  each  bond  was 
listed  as  to  denomination,  its  issue  and  character, 

and  that  of  necessity  this  physical  inventory  would  have 
been  of  no  value  unless  it  could  be  checked  with  the  books 
and  records  of  the  F.  H.  Smith  Company.  Witness  further 
testified  that  there  were  many  transactions  involving  the 
bonds,  entries  of  bonds  that  go  in  and  out  every  day,  which 
naturally  the  bookkeepers  in  entering  all  of  these,  in  post¬ 
ing  the  entries  from  the  securities  .iournal  or  the  cash  jour¬ 
nal  or  in  the  cash  disbursement  record,  would  possibly 
charge  the  bond  in  the  wrong  place.  Therefore  the  physical 
inventory  would  not  agree  with  the  book  records,  and  it  was 
according'lv  neeessarv  to  check  each  individual  transaction 
during  that  period  in  order  to  locate  the  discrepancy.  Wit¬ 
ness  further  testified  that  it  was  necessary  in  the  course  of 
that  audit  that  someone  stay  in  charge  of  the  vault  during 
the  entire  day  and  until  the  time  lock  was  set  at  night  and 
that  in  addition  thereto  the  witness  and  his  assistants 
sealed  each  individual  compartment  in  the  vault  and  the 
bonds  which  had  not  been  counted,  in  order  that  there  could 
be  no  possibility  of  substitution  while  the  audit  was  in  the 
course  of  progress. 

Witness  testified  further  that  the  books  and  records  of 
the  F.  H.  Smith  Company  were  in  the  offices  of  the  F.  H. 
Smith  Company  during  the  time  and  on  the  occasion  when 
the  audit  was  made  as  of  June  30,  1929.  Witness  further 
testified  that  Mr.  Adkins,  an  employee  of  Murphy,  Lanier 
&  Quinn,  worked  with  the  witness  during  the  progress  of  the 
audit,  as  of  June  30,  1929. 

625  Witness  further  testified  that  he  had  to  use  the 
books  and  records  of  the  F.  H.  Smith  Company 

upon  that  occasion,  so  that  he  saw  them  and  knew  that  they 
were  present.  Witness  further  testified  that  in  the  year 
1929  the  firm  by  which  he  was  employed  was  rather  busy: 
that  the  audit  was  started  June  24  and  that  the  witness  con- 
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firmed  until  he  would  say  approximately  the  18th  of  July, 
1929,  when  it  became  necessary  for  him  to  lehve  the  audit 
uncompleted  and  to  look  after  some  other  wprk  that  was 
pressing  for  attention;  that  he  subsequently!  returned  he 
thinks  about  September  18  and  completed  the  audit  about 
September  24,  and  that  upon  the  occasion  when  he  left  in 
July  the  audit  was  practically  completed. 

Witness  further  testified  that  an  audit  could  not  be  made 
and  certified  to  by  him  or  any  other  public  accountant  un¬ 
less  he  had  the  books  and  records  of  the  company,  and  that 
he  had  available  and  in  fact  did  use  all  of  the  books  and 

I 

records  that  were  necessary  to  complete  the!  audit  of  the 
F.  II.  Smith  Company  as  of  June  30,  1929,  which  was  cer¬ 
tified  to  in  September,  1929.  Witness  further; testified  that 
he  had  made  previous  audits  of  the  affairs  of  the  F.  H. 
Smith  Company  and  knew  what  books  of  account  the  Smith 
Company  had,  that  they  were  adapted  for  the  needs  of  the 
business  and  were  well  kept.  Witness  further  testified 
that  in  the  course  of  the  audit  as  of  June  30, 1929,  he  used 
the  general  ledger,  the  main  book  of  account,  from  which 
to  take  a  trial  balance,  in  order  to  see  just  what  the  nature 
of  the  assets  and  liabilities  of  the  company  were  on  that 
date;  that  the  other  books  needed  in  connection  with 
626  the  audit  would  be  the  cash  disbursemeht  record,  the 
cash  receipts  record,  the  partial  payment  journal  in 
which  the  bonds  that  were  being  bought  ojn  a  deferred 
monthly  basis  were  passed  through,  the  general  journal 
and  the  subsidiarv  ledgers  and  transfer  binders.  Witness 
further  testified  that  the  general  journal  to  the  best  of  his 
recollection  was  in  the  offices  of  the  F.  H.  Smith  Company 
in  June,  1929,  and  that  lie  could  not  have  made  the  audit 
which  lie  did  make  unless  he  had  recourse  tb  the  general 
journal;  that  the  cash  disbursement  journal  sheets  were 
there;  that  the  cash  receipts  journal  sheetb  were  there; 
that  the  general  ledger  was  there,  the  subsidiaijy  ledgers  and 
the  transfer  binders  containing  the  journal  sheets  and 
logder  pages  were  also  there. 

There  was  exhibited  then  to  the  witness  the:  report  of  the 
semi-annual  audit  signed  by  the  witness  on  Sep-  —  as  of 
June  30,  1927,  which  was  then  admitted  in  evidence  as  de¬ 
fendants’  Exhibit  Xo.  32;  I 
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There  was  then  exhibited  to  the  witness  the  report  of  the 
audit  for  the  six  months  ending  December  31,  1927,  dated 
April  15,  1928,  which  was  admitted  in  evidence  as  defend¬ 
ants’  Exhibit  Xo.  33. 

There  was  then  exhibited  to  the  witness  and  identified 
by  him  the  report  of  the  audit  of  Murphy,  Lanier  &  Quinn 
for  the  six  months  period  ending  June  30,  1928,  certified 
July  31,  1928,  as  defendants’  Exhibit  No.  34. 

The  witness  then  identified  a  report  of  the  audit  of 
Murphy,  Lanier  &  Quinn  for  the  period  ending  December 
31,  1928,  certified  to  by  the  witness  on  February  2. 

627  1929,  which  was  admitted  in  evidence  as  Defendants’ 
Exhibit  Xo.  35. 

Witness  thereupon  identified  the  report  of  the  last  audit! 
which  he  made  while  employed  by  Murphy,  Lanier  &  Quinn, 
for  the  period  ending  June  30,  i929.  Certified  to  Septem¬ 
ber  30,  1929,  and  admitted  in  evidence  as  Defendants’  Ex¬ 
hibit  No.  36. 

Witness  further  testified  that  the  F.  II.  Smith  Company 
generally  received  eight  copies  of  the  audit  report. 

Thereupon  counsel  for  the  defendants  read  to  the  jury 
from  the  audit  report  of  June  30,  1929,  as  follows:  “We 
have  audited  the  books  and  records  of  the  F.  H.  Smith  Com¬ 
pany  as  of  June  30,  1929.  We  hereby  certify  that  in  our 
opinion  the  above  balance  sheet  correctly  reflects  the  finan¬ 
cial  condition  of  the  business  as  of  June  30,  1929.” 

Thereupon  the  witness  testified  that  as  a  matter  of  ac¬ 
counting  practice,  recommended  by  auditors,  so  as  to  cor¬ 
rectly  reflect  the  condition  of  affairs  of  a  business  as  of  a 
date  of  an  audit  there  are  certain  items  which  are  subse¬ 
quently  at  the  direction  of  the  auditors  reversed  after  the 
audit  has  been  made;  that  it  is  customary  to  make  such  en¬ 
tries;  that  the  balance  sheets  reflect  the  condition  of  the 
company  as  of  a  certain  fixed  time,  which  time  is  of  the 
date  of  the  audit,  and  that  it  might  be  necessary  in  order 
to  reflect  the  true  condition  to  accrue  certain  items  which, 
after  going  on  to  the  balance  sheet  in  order  to  save  con¬ 
fusion  at  a  subsequent  period,  the  auditor  will  give  instruc¬ 
tions  to  reverse  certain  entries  so  that  when  the  entries 
would  come  through  the  regular  course  of  business 

628  there  would  be  no  confusion.  The  witness  thereupon 
testified  that  any  improper  switching  or  reversing 
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of  entries  could  be  detected  by  him  in  making!  the  character 
of  audit  that  he  made  of  the  affairs  of  the  F.  H.  Smith 

I 

Company. 

On  cross-examination  the  witness  testified! that  in  order 
to  determine  whether  entries  in  the  journal  ftad  been  made 
and  then  reversed,  he  would  have  to  have  the!  general  jour¬ 
nal  and  would  also  have  to  have  to  trace  the  posting  of  the 
same  from  the  general  journal,  and  that  if  thbre  were  a  dis¬ 
bursement  transaction  in  addition  he  would; have  to  have 
the  cash  disbursements  record. 

Witness  further  testified  that  upon  completing  the  audit 
he  turned  over  his  work  papers  to  the  custody  of  the  firm, 
and  that  there  was  a  working  agreement  behfeen  the  F.  H. 
Smith  Company  and  the  head  of  the  firm  made  in  1927 
that  at  any  time  the  Smith  Company  desired  the  working 
papers  used  in  connection  with  the  audit  tjhey  would  be 
returned  therewith,  but  that  the  witness  does  not  know  as 
a  matter  of  fact  whether  the  working  papers  ydiich  he  used 
were  delivered  to  the  Smith  Company. 

Witness  further  testified  that  in  making!  the  audit  in 
June,  1929,  he  had  occasion  to  and  did  use  bash  disburse¬ 
ment  journal  and  that  he  had  it  whenever  he  heeded  it ;  that 
the  1929  cash  disbursements  journal  was  in  a  separate 
binder  and  the  cash  disbursements  journals  for  the  preced¬ 
ing  years  were  in  what  they  call  the  transfer! binder,  which 
was  available  to  him.  Witness  also  knew  that  general  jour- 
nal  was  a  permanent  record  of  the  company  and  a 
629  part  of  its  regular  bookkeeping  systejm  and  that  it 
extended  back  over  a  period  of  time  prior  to  when  he 
started  auditing  the  affairs  of  that  company  and  that  the 
custom  in  the  Smith  Company  was  to  keep  the  journal 
vouchers  and  that  the  witness  did  not  recall  Where  the  debit 
tickets  were  kept,  and  that  if  nobody  was  ardund  he  would 
personally  go  to  the  files  or  one  of  his  men  would  go  to  get 
out  the  ticket,  and  that  the  witness  does  not  know  how  far 
back  these  debit  tickets  ran;  that  there  were! a  lot  of  them 
in  the  file  but  he  remembers  that  they  were  classed  numer¬ 
ically  and  kept  in  file  cabinets  set  upon  the  floor.  Witness 
further  testified  that  the  profit  and  loss  account  itself  was 
not  checked. 

On  redirect  examination  the  witness  testified  in  substance 
that  the  audited  reports  are  a  summary  of  tlje  work  sheets 
containing  the  same  character  of  information.  Witness 
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further  testified  that  Mr.  Adkins  who  assisted  him  in  the 
last  audit  which  he  made  of  the  F.  H.  Smith  Company  af¬ 
fairs  was  suffering  from  a  very  bad  cold  on  the  evening 
preceding  but  did  not  know-  anything  about  his  present  con¬ 
dition. 

On  recross-examination  the  witness  further  testified  in 
substance  that  he  checked  the  underwriting  accounts  to  see 
where  the  charges  therein  posted  came  from,  but  that  he 
did  not  examine  the  requisition  and  would  not  know 
whether  they  were  requisitions  at  all  for  the  items  that  ap¬ 
peared  in  the  loan  account.  Upon  further  examination  the 
witness  testified  that  in  order  to  make  the  detailed  audit 
twice  a  year,  to  inspect  and  verify  every  item  in  the 
630  books  of  the  F.  H.  Smith  Company  would  have  taken 
at  least  two  men  working  there  every  day  in  the  year. 

Thereupon  the  defendants  called  as  a  witness  H.  0.  Hart, 
who  had  been  previously  sworn  and  had  previously  testified 
and  who  continued  his  direct  examination  and  testified  in 
substance  as  follows:  That  he  is  a  public  accountant  and 
has  been  for  oyer  20  years,  practicing  in  the  States  of  Mon¬ 
tana.  Michigan,  and  with  headquarters  in  the  State  of 
Florida,  and  that  he  has  practiced  in  some  12  or  15  States 
and  is  a  registered  public  accountant  in  Florida;  that  he 
has  participated  in  auditing  the  books  of  various  business 
concerns  as  an  accountant,  has  personally  kept  books,  is 
familiar  with  accounting  practices  and  methods,  studied  in 
the  business  college  in  Des  Moines,  Iowa,  and  subsequent  to 
that  with  LaSalle  Extension  University,  Alexander  Ham- 
ill  on.  and  the  course  in  the  Walton  School  of  Commerce; 
that  he  has  been  employed  by  the  defendant  Pitts  to  do 
some  accounting  work  in  connection  with  the  defense  of  the 
present  case,  and  since  he  has  been  in  Washington  has  had 
recourse  to  and  access  to  the  books  and  records  of  the 
Smith  Company  which  have  been  produced  by  the  Govern¬ 
ment  in  the  court-room  during  a  very  limited  period  of 
time,  approximating  24  hours.  Witness  further  testified 
that  he  is  familiar  with  the  charges  contained  in  the  bill  of 
particulars  and  had  a  copy  of  the  bill  of  particulars  with 
him. 

The  attention  of  the  witness  was  then  directed  to  an  item 
of  $4,000  appearing  in  item  2  of  the  bill  of  particulars.  He 
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testified  that  it  was  contended  by  the  Government 

631  that  a  certain  check  under  date  of  Octjober  18,  1927, 
in  the  sum  of  $4,000  was  used  by  Mr.  Fitts;  that  he 

found  that  on  the  same  date  there  was  what  appears  in  the 
books  of  the  company  to  have  been  an  exchange  of  checks, 
a  good  one  for  a  bad  one,  the  Smith  Company  check  being 
the  good  one  and  the  other  one  being  bad;! that  this  ex¬ 
change  occurred  with  the  W.  H.  West  Company  and  the  F. 
H.  Smith  Company;  but  on  that  date,  as  shown  by  Govern¬ 
ment  Exhibit  B-252,  the  cashier  of  the  F.  Hi.  Smith  Com¬ 
pany  charged  himself  with  this  same  $4,000  or  with  a  $4,000 
in  connection  with  the  transaction  with  thej  W.  H.  West 
Company  which  he  had  credited  to  them  ini  his  suspense 
account  and  which  he  had  charged  to  his  cabh  and  which 
records  show  he  subsequently  deposited  in  the  Commercial 
National  Bank;  that  the  witness  was  reading  from  book 
entitled  “Receipts  1927-8.”  Also  marked  Government  Ex¬ 
hibit  B-252,  and  that  he  was  reading  from  a  page  dated 
October  18,  1927,  with  page  18  at  the  bottom  I  of  that  page. 
Witness  further  testified  that  the  record  he!  had  was  the 
receipt  from  the  W.  II.  West  Company  whidh  shows  that 
the  cashier  received  the  money  in  question  Ijack  from  the 
West  Company  and  charged  himself  with  it,  apd  shows  that 
he  put  it  in  the  Commercial  National  Bank,  j  The  witness 
further  testified  that  this  was  an  explanation  jof  one  $4,000 
item  on  that  day  and  it  also  appeared  from  trie  record  that 
there  were  two  $4,000  items  on  that  day  and  that  the  cashier 
charged  himself  with  both  of  them,  meaning |  thereby  that 
lie  got  the  money. 

The  attention  of  the  witness  was  ncyt  directed  to 

632  item  3  of  the  bill  of  particulars  and  particularly  to 
the  right  hand  column  thereof,  with  a  check  listed  for 

$1200  dated  October  19,  1927.  Witness  testified  upon  re¬ 
ferring  to  a  book  marked  “Transfer  Binder  for  Expenses 
and  Income — Drawing  Account,”  also  marked  Government 
Exhibit  B-224,  referring  to  the  account  of  bne  Rona  M 
Flake,  and  that  the  witness  found  in  that  ledger  account  a 
posting  from  a  book  of  original  entry  which;  posting  was 
referred  to  under  date  of  October  18,  1927,  ad  having  been 
posted  from  D-26,  and  a  charge  to  the  account  of  Rona  INI. 
Flake  in  the  sum  of  $1200;  that  D-26  referred  to  would 
mean  disbursement  journal  page  26,  dated  October  18,  and 
is  the  same  date  on  which  it  is  alleged  in  thb  bill  of  par- 
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titulars  that  a  certain  $1200  was  embezzled  by  Mr.  Tills; 
witness  further  testified  that  on  that  particular  date  a  check 
for  $1200  was,  according  to  the  record  from  which  he  was 
reading,  written  to  and  for  Kona  M.  Flake  and  charged 
against  a  commission  account;  that  the  commission  account 
he  found  from  an  investigation  of  the  ledgers  and  of  the 
disbursement  records  for  the  period  from  November  1. 
1929,  to  December  1,  1929,  that  checks  were  regularly  writ¬ 
ten  and  charged  to  this  account,  and  he  therefore  inferred 
that  this  one  was  wrongly  written  and  charged  to  the  ac¬ 
count  as  the  ledger  account  shows. 

The  attention  of  the  witness  was  next  directed  to  item 
23  of  the  bill  of  particulars  and  particularly  to  the  right 
hand  column  thereof,  concerning  a  check  for  $2400.  The 
witness  then  referred  to  book  marked  “1928,”  with  a  por¬ 
tion  of  the  legend  gone  but  which  he  found  to  be  a 
633  transfer  ledger  also  marked  Government  Exhibit 
B-211;  that  the  witness  found  in  that  transfer  ledger 
by  a  posting  from  a  book  of  original  entry,  the  disburse¬ 
ment  journal  No.  4,  under  date  of  March  2,  1928,  a  charge 
to  the  account  of  David  O.  Smith  of  $2400;  that  account 
appears  under  a  ledger  tab  that  is  marked  “Collateral 
Loan  Notes,”  which  would  indicate  to  the  witness  that  a 
check  had  been  written  on  March  2,  the  date  of  the  $2400 
check  in  question  in  this  account,  and  charged  to  the  ac¬ 
count  of  David  O.  Smith ;  the  witness  also  found  in  the 
same  account  that  on  April  2  from  receipt  journal  No.  1 
he  is  credited  with  having  paid  $800  on  that  loan,  and  on 
April  3,  in  receipts  journal  No.  2,  he  is  credited  with  hav¬ 
ing  paid  $400,  and  on  April  13  from  receipts  journal  No.  11 
he  is  credited  with  having  paid  $1200,  which  makes  a  total 
of  the  entire  $2400  loan  to  him;  that  the  witness  has  checked 
the  receipt  item  into  the  receipt  journal  and  verified  the 
fact  that  the  cashier  has  charged  himself  with  these  re¬ 
spective  sum.^  of  money  on  the  date  designated  in  this  ac¬ 
count. 


The  attention  of  the  witness  was  next  directed  to  item 
No.  28  of  the  bill  of  particulars  and  particularly  to  a  check 
in  the  right  hand  column  thereof  in  the  sum  of  $2100.84 
and  another  one  for  $699.30,  and  another  one  for  $1,001 
The  witness  thereupon  testified  that  by  referring  to  journal 
1928  marked  Government  Exhibit  B-252,  page  10  thereof. 
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indicated  under  the  date  of  May  11,  1928,  he  found  on  that 
page  under  that  date  an  entry  in  which  the  cashier  charged 
himself  with  $2100.84  and  credits  that  to  che^k  in  excess  of 
receipts. 

634  The  witness  was  thereupon  asked  to  explain  that 
expression,  whereupon  he  testified  in  substance  that 

he  found  from  the  Smith  Company  ledger  that  the  cashier 
had  a  cash  account  at  various  times  of  fiftden,  twenty  or 
twenty-five  thousand  dollars,  always  being  iiji  even  money, 
which  means  to  the  witness  that  the  cashiei[  was  charged 
with  that  much  currency  and  coin,  and  at  the  opening  of 
business  each  dav  he  would  have  that  much!  currencv  and 

*  i  i 

coin  so  as  to  allow  him  to  transact  the  cash  business  of  the 
company  for  that  day;  that  the  witness  found  by  records 
of  their  receipts  that  this  cashier  collected  and  charged 
himself  with  numerous  sums  of  monev  on  various  dates; 
he  found  that  at  t lie  close  of  the  dav  when  he  was  readv 

•>  i 

to  make  a  bank  deposit,  that  the  bank  deposit  that  the 
cashier  had  made  appeared  to  have  been  greater  than  his 
receipts;  that  that  is  accounted  for  in  very  minute  detail 
by  the  fact  that  certain  checks  have  been j  given  to  the 
cashier,  who  has  charged  himself  with  them  in  his  receipts 
journal,  and  certain  other  checks  he  may  have  cashed  as  an 
accommodation  for  other  employees  or  tenants  of  the  build¬ 
ing,  but  in  some  manner  when  night  came!  he  had  more 
checks  on  hand  than  his  actual  day’s  receipts  had  been; 
that  if  therefore  the  cashier’s  receipt  for  aicei’tain  given 
amount  that  he  had  made  a  deposit  of  $210(184  more  than 
that  amount,  then  in  order  to  replenish  his  funds,  starting 
the  next  morning  with  the  $15,000  in  cash,  the  treasurer 
of  the  company  or  whoever  issued  the  check,  would  have  to 
give  to  the  cashier  a  check  on  the  Smith  Company’s  bank 
account  for  $2100.84  in  order  that  he  might  carry  it  down 
to  the  bank  and  cash  it,  secure  the  currency,  bring 

635  it  back  and  replenish  the  cash  drawer  \  that  the  wit¬ 
ness  found  that  almost  a  daily  occurrence  for  the 

cashier  to  make  a  deposit  in  excess  of  the  amount  that  his 
books  showed  his  receipts  should  have  beep,  and  in  each 
case  the  witness  found  that  the  Smith  Company,  at  least 
the  cashier  thereof,  had  charged  himself  with  the  checks  of 
the  Smith  Company  for  the  identical  amount1  which  the  de¬ 
posit  exceeded  the  actual  receipts  of  the  prior  day;  that  re- 
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ferring  lo  the  item  $2100.84  contained  in  this  item  of  the 
bill  of  particulars  apparently  when  the  cashier  cashed  the 
Smith  Company’s  check  and  brought  back  the  money  and 
put  it  in  the  till  he  charged  himself  with  the  proceeds  of 
that  day. 

Thereupon  the  witness  testified  that  the  only  information 
he  had  with  respect  to  the  transaction  concerning  which  he 
was  testifying  was  the  information  recorded  in  the  books 
of  the  Smith  Company  introduced  in  evidence  and  fur¬ 
nished  to  him  by  the  Government,  and  that  he  had  no  other 
book  of  account  of  the  Smith  Company. 

Thereupon  the  witness  testified  that  the  only  disburse¬ 
ment  journal  of  the  Smith  Company  that  he  had  seen  was 
the  one  produced  in  the  court-room  covering  the  period 
from  December  1,  1929,  to  December  31,  1929,  which  shows 
what  the  practice  was  with  reference  to  handling  petty  cash 
accounts  in  the  Smith  Company  even  to  the  extent  of  the 
disbursements. 

The  attention  of  the  witness  was  then  directed  to  item 
Xo.  28  in  the  bill  of  particulars  respecting  a  check  for 
$699.60,  whereupon  the  witness  testified  that  the  cash 
636  receipts  journal  shows  under  date  of  May  12,  1928. 

that  the  cashier  charged  himself  with  $699.60  and  in 
so  doing  credited  an  account  on  his  book  under  the  head¬ 
ing  of  “Sundries”  as  checks  in  excess  of  receipts  $699.60 
and  that  some  other  books  of  the  company  show  that  this 
same  cashier  got  credit  for  having  deposited  $699.60. 

"With  reference  to  the  check  for  $1,001  specified  in  the 
same  item  in  the  bill  of  particulars  the  witness  testified 
that  by  reference  to  the  cash  receipts,  reading  from  page 
dated  May  15,  1928,  page  Xo.  13,  he  found  that  the  cashier 
charged  himself  with  the  sum  of  a  thousand  and  one  dol¬ 
lars,  and  in  so  doing  credited  an  account  of  the  sundries 
column  for  checks  in  excess  of  receipts  in  the  sum  of  $1,001. 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  Xo.  29  of  the  bill  of  particulars  and  to  a  check  listed 
in  the  right  hand  column  thereof  in  the  sum  of  $511.90. 
dated  May  18,  1928,  concerning  which  the  witness  testified 
that  referring  again  to  the  cash  receipts  journal  the  wit¬ 
ness  found  under  date  of  May  22,  1928,  on  page  19  thereof, 
the  cashier  charged  himself  with  $511.90  and  credited  it  to 
an  account  under  the  sundries  column  of  “bad  checks.” 
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Thereupon  the  defendants  produced  as  a  witness  David 
L.  Smith,  who,  having  been  first  duly  sworn,  testified  in 
substance  as  follows:  That  a  check  of  the  F.  If.  Smith  Com¬ 
pany,  which  purported  to  bear  his  endorsement,  was  found 
endorsed  by  him  and  that  the  cheek  was  a  loam  against  his 
account ;  that  he  had  an  open  account  wjith  the  Smith 
G37  Company  at  that  time  and  lie  needed  money  on  that 
account  and  this  check  was  drawn  to  him  as  a  loan 
upon  the  account.  As  a  basis  for  the  loan  th^  Smith  Com¬ 
pany  security  was  deposited  with  the  Smith ;  Company  as 
collateral  for  that  loan  and  the  proceeds  of  the  loan  were 
paid  to  him  through  the  check  in  question ;  that  he  took  the 
check  to  the  bank  and  got  the  cash,  which  he  did  not  give  to 
any  of  the  defendants  but  used  it  for  his  own  uses  to  pay 
his  own  indebtedness,  and  the  check  was  thereupon  offered 

and  admitted  in  evidence  as  Defendants’  Exhibit  No.  37. 

| 

Whereupon,  H.  0.  Hart  was  again  called  as!  a  witness  to 
continue  his  direct  examination  and  he  testified  in  sub¬ 
stance  as  follows:  Concerning  further  the  item  of  $2,100.24, 
the  witness  testified  that  he  was  referring  to  tlie  1928  trans¬ 
fer  binder,  Government  Exhibit  B-211,  contained  a  direct 
reference  to  this  item  of  $2,100.24,  and  that  he  found  therein 
by  that  register  that  this  account  of  the  cashier!  was  charged 
with  the  check  of  the  Smith  Company  issued  and  recorded 
May  11  in  disbursement  register  17  in  the  amount  of 
$2,100.24;  that  he  found  on  the  same  day,  fronji  his  receipts 
register,  that  the  cashier  charged  himself  with]  that  amount 
of  monev  and  that  check  and  that  on  the  same  dav  he  had 

%>  I  • 

taken  credit  for  having  deposited  that  much  money  in 
excess  of  his  receipts,  and  that  the  notation  inltlie  ledger  is 
“Check  in  excess.” 

With  further  reference  to  the  item  of  $699. 6Cj,  the  witness 
testified  that  he  found  that  the  cashier  charged  himself  with 
check  on  May  12  in  that  amount.  The  witness  found  that 
the  corresponding  offsetting  entry  is  $699.66  on  the 
638  same  day  under  the  head  of  “Check  in  ejxcess.” 

With  reference  to  the  item  of  $1,001  ejven,  the  wit¬ 
ness  further  testified  that  iu  tin*  same  ledger  h|e  found  that 
a  check  of  the  F.  II.  Smith  Company  is  charged  to  the 
cashier  on  May  18  a  check  in  the  check  register  in  the  sum 
of  $1,001,  and  he  found  that  on  the  same  day  from  the  cash 
receipts  journal  which  the  witness  examined  before  coming 
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to  this  particular  hook,  there  is  an  offsetting  entrv  of 
$1 ,001 . 


The  witness  further  testified  that  all  three  of  these  items 
are  mere  clearance  items  in  the  making  of  the  cash  receipts 
ledger  for  a  balance  of  $15,000  before  these  respective 
entries  and  as  $15,000  after  the  respective  entries. 

Witness  further  testified  that  he  had  before  him  the 
cashier’s  daily  cash  record  of  receipts  and  what  he  did  with 
those  receipts,  which  was  among  the  books  and  records  ex¬ 
hibited  to  the  witness  by  the  Government  and  that  par¬ 
ticularly  referring  to  the  item  of  $1,001  the  witness  found 
that  the  cashier  made  a  deposit  at  the  Commercial  National 
Bank  with  that  item,  and  he  further  found  that  the  cashier 
charged  himself  with  a  check  back  on  the  Smith  Company 
for  $1,001.  which  is  all  the  entries  he  would  have  any  occa¬ 
sion  to  make  on  the  transaction  in  order  to  balance  his  cash. 

Further  with  reference  to  the  item  of  $699.66  the  witness 
testified  that  he  found  in  the  cashier’s  daily  cash  record 
that  amount  for  deposit  in  the  Commercial  National  Bank 
and  he  is  given  credit  for  such  in  the  $699.66,  and 
639  the  witness  further  found  that  the  cashier  charged 
himself  with  the  check  back  from  the  Smith  Com¬ 
pany  in  excess  of  receipts  as  he  calls  it  in  the  books  in  the 
same  sum,  to-wit,  $699.66. 


Witness  further  testified  that  all  of  his  references  to  cash 
receipts  .journal,  which  was  an  original  book  of  entry  of 
the  cashier  of  the  company  had  previously  been  admitted  in 
evidence  as  Government  Exhibit  B-152. 

Further  referring  to  the  item  of  $2,100.84  in  the  cash  re¬ 
ceipts  journal,  the  witness  testified  that  in  the  entry  in  that 
book  showed  that  the  cashier  deposited  in  the  Commercial 
National  Bank  the  sum  of  $2,100.84,  that  it  also  showed  the 
cashier  charged  himself  back  from  the  F.  II.  Smith  Com¬ 
pany  and  charged  himself  with  $2,100.84  check  in  excess  of 
receipts. 

Referring  to  item  No.  29  of  the  bill  of  particulars  and 
particularly  to  the  item  therein  contained  in  tin*  bill  of 
particulars  for  $511.90,  the  witness  testified  that  he  found 
in  a  transfer  binder  March,  1927-1928,  Government  Exhibit 
15-208,  and  in  the  book  of  control  the  following  entry;  he 
found  that  on  May  18,  1928,  there  were  two  checks,  indi¬ 
cative  of  how  many  bad  checks  the  cashier  had  on  hand, 
which  he  charged  for  $511.90  on  the  disbursement  register 
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No.  30;  that  the  witness  further  found  from  an  examination 
of  the  control  ledger  that  it  contains  many  details  and  that 
he  had  seen  among  those  records  to  which  access  was  af¬ 
forded  him  a  subsidiary  ledger  on  bad  checks  which  he  was 
at  the  moment  unable  to  find;  the  witness  further 
G40  found  in  the  control  ledger  under  date  of  May  22, 
four  days  after  the  date  the  bad  check  was  charged 
into  the  account  that  from  the  cash  receipts  joujrnal  page  19 
of  that  date  the  check  was  paid  in  the  sum  of  $511.90.  and 
that  it  was  therefore  taken  out  of  the  bad  check  account 
entirely  and  that  in  the  journal  marked  Government  ex¬ 
hibit  15-205  the  cashier  charged  himself  with  the  $511.90. 

The  attention  of  the  witness  was  then  directed  to  item  33 
of  the  bill  of  particulars,  particularly  relating  to  the  sum 
of  $5,388.33,  concerning  which  the  witness  testified  that  he 
found  in  the  cash  receipts  journal  for  1927-28,  Government 
Exhibit  B-252  under  date  of  June  15,  1928,  that  on  June 
25,  1928,  the  cashier  collected  a  bad  check  in  the  sum  of 
$5,388.33,  an  amount  identical  with  the  amount  jlisted  in  the 
bill  of  particulars;  that  the  cashier  collected  that  check 
and  charged  himself  with  the  money  and  according  to  that 
record  put  the  amount  of  money  in  his  deposit  jat  the  Com¬ 
mercial  National  Bank  on  the  same  day;  that | the  book  he 
referred  to  is  the  cashier’s  journal,  cash  receipts  journal 
that  the  cashier  kept;  that  this  same  amount  i$  -hown  as  a 
credit  to  the  suspense  account;  that  the  witnesjs  would  say 
that  in  his  opinion  it  was  an  entirely  legitimate  use  of  the 
expense  account  to  handle  a  bad  check  through  the  suspense 
account;  that  the  cashier  might  have  put  jthis  in  the 
suspense  account  or  in  the  bad  check  account  ok  any  one  of 
several  accounts,  and  that  the  use  of  the  suspense  account 
for  this  purpose  referring  to  a  bad  check  is  entirely  proper. 

The  attention  of  the  witness  was  then  directed  to 
C41  item  No.  59  in  the  bill  of  particulars,;  concerning 
which  he  testified  that  he  found  among  tike  bad  check 


records  of  the  Smith  Company  an  item  recorded  of  $1790 
as  set  forth  in  the  bill  of  particulars  under  item  No.  59 
thereof;  that  the  witness  found  a  cash  receipts!  journal  for 
1927-28,  Government  ’s  Exhibit  252  that  the  cashier  had  on 
October  25,  1928,  charged  himself  with  the  collection  of  a 
bad  check  in  the  sum  of  $1790;  that  the  witness  also  found 
that  the  ledger  entry  further  referred  to  the  itjem;  that  in 
transfer  binder,  March,  1928,  Government  Exhibit  B-302, 
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under  a  ledger  account  with  the  caption  “Bad  Debts,-’  wit¬ 
ness  found  thisparticular  entry  that  lie  had  just  read  from 
the  cashier’s  cash  receipts  record  credited  to  the  bad  check 
account  in  the  same  way  in  the  sum  of  $1790,  which  is  the 
posting  of  the  entry  which  he  had  previously  read,  and  that 
the  witness  found  in  addition  thereto  that  on  October  17, 
1928,  the  cashier  had  charged  his  bad  check  account  on 
Government  Exhibit  B-302  of  the  disbursement  ledger,  with 
a  bad  check  in  the  sum  of  $1790;  that  the  two  entries 
charged  to  two  checks  credited  the  payment  includes  the 
transaction. 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  No.  31  of  the  bill  of  particulars  concerning  which  he 
testified  particularly  with  respect  to  a  check  in  the  sum  of 
$3525  dated  June  6,  1928,  that  he  found  in  the  securities 
journal  of  the  F.  II.  Smith  Company  an  entry  pertaining  to 
that  transaction:  that  the  securities  journal  so  called  on  the 
face  of  it  is  labelled  Government  Exhibit  B-229,  and  on  page 
0  thereof  under  date  of  June  4, 1928,  a  ti'ansaction  recorded 
bearing  on  the  exchange  of  certain  bonds;  that  this 
G42  indicates  that  the  company  received  $45,000  worth  of 
Fifth  Avenue  bonds  and  that  in  exchange  therefor 
they  put  out  $45,000  worth  of  Jefferson  bonds,  the  numbers 
being  indicated  in  the  register;  that  this  is  the  only  entry 
that  appears  relative  to  that  in  that  particular  transaction, 
but  that  in  determining  the  possible  relation  of  that  trans¬ 
action  to  this  item  of  $3,525,  the  witness  has  calculated  the 
difference  in  accrued  interest  on  these  bonds  at  that  date 
and  he  found1  that  the  difference  in  accrued  interest  to  be 
exactly  $3525;  that  the  transaction  carries  no  name  in  the 
record  of  the  person  who  held  the  bonds;  that  the  witness 
lias,  however,  what  has  been  marked  Defendants’  Exhibit 
for  identification  Xo.  14,  a  bill  of  sale  covering  these  bonds, 
made  out  in  the  name  of  John  Doe,  filled  in  in  ink;  that  the 
witness  found  that  this  bill  of  sale  for  these  bonds  showing 
the  one  set  of  bonds  going  out  and  the  other  set  of  bonds 
coming  back  in,  showing  the  interest  calculation,  the  differ¬ 
ence  in  the  accrued  interest  amounted  to  $3,525,  with  a  nota¬ 
tion  on  the  bottom  “Balance  due  client  $3,525,”  and  that 
the  amount  of  the  check  indicated  in  item  Xo.  31  of  the  bill 
of  particulars  coincided  in  amount  with  that  figure. 

The  attention  of  the  witness  was  then  directed  to  item 
37  of  the  bill  of  particulars  concerning  which  the  witness 
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testified  with  particular  reference  to  a  check  therein  listed 
June  25,  1928,  in  the  sum  of  $3,300;  that  the  fitness  found 
an  entry  pertaining  to  this  transaction  recorded  in  the 
securities  journal,  being  Government  Exhibit  Xo.  B-229; 

that  the  entry  records  on  page  62,  under  date  of  June 
643  25, 1928,  in  the  securities  journal,  the  purchase  by  the 

Smith  Company  of  44  shares  of  Smith  Company  pre¬ 
ferred  stock  and  gives  the  certificate  numbeii;  that  this  is 
charged  to  capital  stock  of  the  company  of  $4,400 ;  that  al¬ 
lowance  is  made  for  the  discount  of  $1100 j  upon  it  and 
indicates  the  liability  of  $3,300;  after  the  witness  found  this 
item  he  searched  among  the  cancelled  checks!  of  the  F.  H. 
Smith  Company  that  had  previously  been  exhibited  in  court 
and  found  a  check  on  that  date  for  $3,300  payable  to  the 
order  of  Thomas  L.  Hume.  Witness  further  j  testified  that 
this  was  the  check  concerning  which  Mr.  Hujne  had  testi¬ 
fied  this  morning  and  which  had  previously  beien  put  in  evi-* 
deuce,  bearing  date  June  25,  1928,  which  coincides  with  the 
date  furnished  in  the  right  hand  column  of  the  bill  of 
particulars  pertaining  to  that  particular  item.; 

Witness  further  testified  that  in  the  presence  of  the  De¬ 
partment  of  Justice  Agent  and  special  investigators  he  was 
given  the  particular  books  and  records  for  examination  in 
the  story  lower  than  the  present  one  in  this  courthouse 
building,  and  that  these  checks  concerning  which  he  has 
just  testified  were  located  by  him  in  a  trunk  later  exhibited 
to  the  jury,  and  that  this  particular  check  payable  to  Mr. 
Hume  was  one  of  those  checks  found  by  him  in  that  trunk. 

The  attention  of  the  witness  was  then  directed  to  item 


Xo.  60  of  the  bill  of  particulars,  particularly  to  the  right 
hand  column  thereof,  under  date  of  October  20,  1928,  in 
which  a  check  was  listed  in  the  sum:  of  $9,067.55. 
644  Witness  testified  with  reference  to  this, check  for  $9,- 
067.55  that  he  found  the  transaction  recorded  in  the 


securities  journal;  that  he  examined  the  securities  journal, 
Government  Exhibit  Xo.  B-229,  page  25,  undef  date  October 
IS,  1928,  an  entry  recording  the  purchase  of|$9,000  River¬ 
side  bonds  on  which  there  was  a  co-premium;  of  $180;  also 
the  purchase  of  15,000  4-N  collateral  trust  bonds;  also  the 
purchase  of  88,000  Jefferson  6  per  cent  bonds;  also  the 
purchase  of  $63,500  Hamilton  614  per  cent  bonds ;  that  the 
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witness  calculated  the  accrued  interest  amounting  to  $2,- 
632.50  but  no  premium  thereupon;  that  he  found  that  they 
were  given  in  exchange  for  these  bonds  $175,500  of  2100 
Massachusetts  Avenue  bonds  at  1VL>  per  cent  premium;  that 
is,  that  the  Smith  Company  sold  these  bonds  for  a  premium 
of  1  V-z  per  cent  of  their  face  value;  that  the  premium 
amounted  to  $2632.50;  that  he  further  found  that  the  ac¬ 
crued  interest  by  computation  upon  the  various  bonds  that 
the  company  acquired  and  by  adding  to  that  the  $180  co¬ 
premiums  that  they  paid  upon  the  $9,000  Riverside  bonds, 
calculated  that  the  difference  in  interest,  that  is  the  differ¬ 
ence  in  accrued  interest  considering  the  premium  amounted 
to  $9,067.55  more  than  the  premium  at  which  they  sold  the 
2100  Massachusetts  Avenue  bonds,  which  therefore  con¬ 
stituted  the  credit  resulting  from  the  transaction;  that  the 
Smith  Company  would  owe  the  person  to  whom  they  made 
this  trade  the  sum  of  $9,067.55 ;  that  recorded  in  the  securi¬ 
ties  journal  there  is  no  record  of  the  name  of  the  person  in 
connection  with  the  transaction  recorded  in  the  book;  that 
the  witness  has  what  purports  to  be  a  bill  of  sale 
645  from  the  F.  H.  Smith  Company  upon  these  very 
bonds;  that  there  is  no  name  on  the  bill  of  sale  but 
that  it  is  dated  the  same  date  that  the  transaction  is 
recorded  in  the  books,  to-wit,  October  18,  1928. 

That  there  was  then  and  there  exhibited  to  the  witness  a 
piece  of  paper  which  was  thereupon  marked  for  identifica¬ 
tion  as  Defendants’  Xo.  38. 

The  attention  of  the  witness  was  thereupon  directed  to 
item  Xo.  54  of  the  bill  of  particulars  concerning  a  check 
in  the  sum  of  $10,000  dated  September  14,  claimed  as  part 
of  the  alleged  embezzlement  upon  that  date  and  concerning 
which  the  witness  testified  that  there  is  an  entry  in  the 
partial  payment  securities  journal  of  the  Smith  Company 
relative  to  that  same  transaction;  that  there  appears  in  the 
partial  payment  securities  journal.  Government  Exhibit 
B-228,  on  page  13,  of  date  September  14,  1928,  the  record¬ 
ing  of  a  transaction  in  which  this  matter  appears  to  be 
involved;  that  the  transaction  recorded  in  the  books  shows 
that  on  that  date  David  R.  Smith  sold  to  the  F.  H.  Smith 
Company  $10,000  worth  of  Hilltop  Manor  bonds,  with  ac¬ 
crued  interest  of  $407.50,  and  that  he  sold  to  them  some 
other  bonds;  that  the  witness  is  unable  to  lie  certain  of  the 
name,  but  it  appears  to  be  Cafritz;  that  in  the  amount  of 
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$4,500  with  accrued  interest  of  $123.87 ;  also  more  bonds  of 
the  same  issue  in  the  sum  of  $1500  with  accrued  interest  of 
$40.90,  and  that  Mr.  Smith  received  credit  oh  his  open  ac¬ 
count  and  the  partial  payment  for  those  respective  sums 
of  $10,470.50,  $4,622.87,  and  $1540.96;  that  there  appears  in 
connection  with' that  entry  a  debit  to  hi|s  partial  pay- 
646  ment  card,  two  of  them,  one  in  the  sum  of  $1900  and 
one  in  the  sum  of  $10,000 ;  charged  as  follows : 
“Debit  David  R.  Smith  for  bond  refund;”  thht  these  debits 
were  entered  as  of  September  14,  1928;  that  the  witness 
found  the  check  for  $10,000  in  one  of  the  trunks;  that  he 
found  the  check  after  having  found  the  entry  in  the  books 
of  the  Smith  Company  indicating  that  he|  should  have 
been  given  a  check  for  that  amount  of  money! ;  that  he  then 
searched  to  see  if  lie  could  locate  it  and  fotind  the  check 
for  $10,000  but  did  not  find  the  one  for  $1000 ;  that  this 
search  for  the  check  occurred  in  the  presence  pf  the  Depart¬ 
ment  of  Justice  representatives  in  the  court-ljouse  building 
and  that  he  located  the  check  from  among  tllose  which  the 
Government  had  in  its  possession;  that  the  date  of  the 
check  for  $1900  is  the  same  date  as  that  for  thb  $10,000  check 
and  also  the  same  date  as  that  mentioned  in  the  bill  of 
particulars. 

Further  testifying  with  reference  to  the  same  item  in  the 
bill  of  particulars  and  particularly  a  check  in  the  sum  of 
$1,017.15,  the  witness  testified  that  he  found  fin  entry  in  the 
cash  receipts  journal  for  1927-1928,  Government  Exhibit 
B-252,  on  page  10  under  date  September  12,  1928,  that  the 


cashier  charged  himself  with  an  item  in  the  amount  of  $1,- 
017.15,  which  is  the  amount  of  the  item  in  question,  and  that 
he  had  credited  that  amount  to  wash  item  aijid  records  the 
name  of  the  man  involved  in  the  transaction;  that  the  credit 
to  the  wash  item  is  in  the  same  amount  as  th<it  listed  in  the 
bill  of  particulars  and  on  the  same  date  t lie  cashier  has 
charged  himself  off  with  the  same  amount  of  rnonev, 
647  $1,017.15.  | 

The  attention  of  the  witness  was  then  directed  to 


item  81  of  the  bill  of  particulars  and  to  tlie  right  hand 
column  thereon  concerning  a  check  under  datb  of  March  20, 
1929,  in  the  sum  of  $1,117.15,  concerning  which  the  witness 
testified  that  he  found  an  entry  in  the  cash  receipts  journal 
for  1929  marked  Government  Exhibit  B-20j9  on  page  19 
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under  date  of  February  22,  1929;  that  the  cashier  charged 
himself  with  the  sum  of  $717.50,  having  credited  the  same 
to  wash  items  on  that  date;  that  lie  found  in  Government 
Exhibit  B-202,  being  a  transfer  binder  for  the  year  1929, 
two  entries  relative  to  this  item  of  $1117.50  under  the  head 
of  “wash  items;”  that  it  is  charged  in  this  account  under 
date  of  March  20,  1929,  and  it  is  cleared  out  of  the  account 
from  the  cash  receipts  journal  March  22,  and  that  this 
amount  was  transferred  into  this  account  in  the  disburse¬ 
ment  register,  which  the  witness  does  not  have ;  that  it  con¬ 
stituted  a  clearing  of  an  item  from  the  cashier’s  account, 
the  total  item  that  he  held  for  two  days  in  his  cash  account; 
that  the  cashier  is  charged  with  the  check  for  that  amount 
and  gets  credit  for  the  deposit  of  the  money  after  he  takes 
it  up  in  his  receipts;  that  this  is  what  is  known  as  a  wash 
item  and  it  was  in  the  books  of  the  F.  H.  Smith  Company  so 
classified ;  that  there  is  a  ledger  page  for  wash  items  in  the 
books  of  the  F.  H.  Smith  Company,  and  that  a  ledger  page 
for  that  class  of  transactions  such  as  has  been  used  in  this 
account  is  very  common  and  ordinarv. 

The  attention  of  the  witness  was  thereupon  directed  to 
item  62  in  the  bill  of  particulars  and  to  a  check  dated 
648  November  17,  1928,  listed  therein  in  the  sum  of  $37,- 
500,  as  well  as  a  check  in  the  sum  of  $12,500,  making 
an  aggregate  of  $50,000,  and  concerning  which  the  witness 
testified  that  there  is  an  entry  in  the  cash  receipts  journal 
relative  to  this  transaction;  that  recorded  in  the  cash 
receipts  journal  1927-28,  Government  Exhibit  B-252,  page 
13,  under  date  of  November  15,  1928,  recording  a  transfer 
of  funds  from  the  Commercial  National  Bank  in  the  sum  of 
$12,500  from  the  Central  Trust  Company  in  the  sum  of  $37,- 
500,  both  of  which  being  trustee  accounts,  and  that  money 
being  transferred  to  the  Southern  Maryland  Trust  Com¬ 
pany  in  the  trustee  account  in  the  one  sum  of  $50,000;  that 
the  cashier  had  charged  himself  with  the  cash  and  has  listed 
it  among  his  deposits;  that  the  books  of  the  F.  H.  Smith 
Company  that  the  witness  has  seen  show  a  trustee  account 
as  well  as  a  general  account;  that  the  records  from  which 
the  witness  was  reading  showed  that  $50,000  was  taken  out 
of  the  trustee  account  and  put  into  a  third  trustee  account 
in  the  accounts  of  the  F.  H.  Smith  Company,  Trustee,  and 
that  this  is  what  is  known  as  a  transfer  of  funds. 
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The  attention  of  the  witness  was  next  directed  to  item 
82  of  the  bill  of  particulars,  concerning  which  the  witness 
testified  that  the  only  records  available  that  bear  upon  that 
transaction  are  the  stock  records,  the  card^  pertaining  to 
the  outstanding  capital  stock;  that  specified  under  that 
item  in  the  bill  of  particulars  is  one  check! for  $28,984.69 
listed  in  the  right  hand  column  of  the  bill  of  particulars. 
The  witness  further  testified  that  the  stock!  cards  are  not 
before  him  but  that  he  made  a  computation  with 
649  reference  to  the  $28,984.69  item  based  on  the  records 
which  he  had  seen  in  court.  i 

The  attention  of  the  witness  was  then  directed  to  item 
87  of  the  bill  of  particulars,  which  pertains  to  a  check  dated 
July  20,  1929,  in  the  sum  of  $47,695,  concerning  which  the 
witness  testified  that  there  were  several  entries  in  the 
books  of  the  F.  H.  Smith  Company  pertaining  thereto ;  that 
the  first  four  references  come  from  the  cash;  receipts  jour¬ 
nal  of  1929,  Government  Exhibit  B-209;  thait  two  of  these 
items  occur  on  page  17  under  date  of  July  19,  1929;  that 
the  entry  in  the  book  of  the  cashier  charges  himself  with 
cash  in  two  sums  coming  from  his  wash  item  account;  that 
one  of  these  sums  is  $975  and  the  other  is  $3500;  that  there 
are  two  sums  also  appearing  in  this  book,  one  of  them  on 
page  21  under  date  of  July  24,  1929,  in  the! sum  of  $2,500 
and  the  other  appearing  bn  page  22  under  date  of  July  25, 
1929,  in  the  sum  of  $1500,  the  two  last  items  making  a 
total  of  $4,080;  that  the  records  in  the  check  stubs  previ¬ 
ously  marked  as  Government  Exhibit  B-205  to  show  that 
a  check  was  issued  in  the  sum  of  $47,695  July  17,  1929,  and 
the  notations  thereon  are  that  it  is  couporis  $39,140  and 
that  the  stub  of  the  check  shows  that  the  same  was  pay¬ 
able  at  the  Southern  Maryland  Trust  Company.  The  nota¬ 
tion,  or  rather  the  stub  further  bears  the  notation,  “Wash 
items,  $8,855”;  those  wash  items  are  the  items  that  the 
witness  has  been  checking  off  in  the  cash  receipts  book;  that 
the  cash  receipts  shows  from  the  record  just  read  by  the 
witness  that  these  wash  items  were  all  recollected  by  the 
company  in  the  respective  amounts  of  $3,500,  $979,  $2,580, 
and  $1500,  making  a  total  of  $8,555,  which  is;  there  charged 
to  wash  items.  Witness  further  testified  that  the 
650  records  indicated  that  the  F.  H.  Srbith  Company 
bought  or  paid  for  some  coupons  on!  some  outside 
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bowls,  bonds  that  they  did  not  issue  or  have  anything 
to  do  with,  and  that  is  where  the  charge  originated.  The 
witness  further  testified  that  he  found  from  the  cash  re¬ 
ceipts  book  that  they  had  collected  all  of  these  coupons  and 
got  the  money  and  that  is  where  the  credit  came  from; 
that  the  Smith  Company  books  showed  that  the  coupons  in 
excess  of  the  $39,140  referred  to  by  that  check  stubs  were 
cashed  by  the  F.  H.  Smith  Company  on  that  date.  The  wit¬ 
ness  further  testified  that  it  was  impossible  to  state  the 
definite  day  of  the  month  that  the  coupons  were  paid  day 
by  day,  and  at  the  end  of  the  month  they  were  charged  and 
totalled  to  the  coupon  accounts  of  the  various  corpora¬ 
tions:  that  he  had  the  coupon  accounts  here  and  that  the 
amount  should  be  in  excess  of  the  amount  he  would  be  glad 
to  read  it  if  the1  Government  wished  him  so  to  do. 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  Xo.  22  of  the  bill  of  particulars,  and  particularly  to 
the  left  hand  side  thereof,  wherein  was  contained  a  charge 
of  an  alleged  embezzlement  of  $26,000,  dated  March  6,  1928. 

At  this  point  counsel  for  the  defendants  exhibited  to  the 
jury  cashier's  check  previously  introduced  in  evidence  as 
Government  Exhibit  Xo.  B-162,  being  a  cashier’s  check  of 
the  Liberty  National  Bank  made  out  to  Henry  C.  Clark, 
Attorney,  dated  March  6,  1928,  in  the  sum  of  $26,000,  bear¬ 
ing  the  following  endorsement :  “Pay  to  the  order  of  Ralph 
D.  Quinter,  Referee  in  Bankruptcy,  C.  Henry  Clark, 
651  Attorney.”  Thereunder  “Ralph  D.  Quinter,”  Ref¬ 
eree  in  bankruptcy,  for  deposit.  Also  “Ralph 
Quinter,”  Referee  in  Bankruptcy.  In  the  matter  of  the 
Consolidated  Hotel  Company,  Bankruptcy  No.  1815. 

Defendants  produced  as  a  witness  Frank  E.  Cunning¬ 
ham,  who  had  been  previously  sworn  during  the  course  of 
the  trial  of  this  action  and  who  testified  in  substance  upon 
further  direct  examination  as  follows:  That  he  made  fur¬ 
ther  search  for  the  papers  mentioned  in  the  subpoena 
duces  tecum;  that  he  had  located  and  produced  them,  which 
were  marked  Clerk’s  records,  and  were  given  Defendants’ 
Exhibit  for  identification  No.  40. 

Thereupon  H.  O.  Hart  resumed  the  stand  for  further  di¬ 
rect  examination  and  testified  in  substance  as  follows: 
That  he  resumed  his  search  for  the  cards  showing  the 
preferred  stock  ownership  of  Mr.  Pitts  in  the  Smith  Com- 
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panv;  that  he  found  them  and  had  them  wjith  him;  that 
each  card  had  upon  it  the  name  of  a  stockholder,  the  num¬ 
ber  of  the  stock  certificate,  and  the  number!  of  shares  of 
stock  represented  by  that  certificate;  that  thh  first  card  is 
in  the  name  of  G.  Bryan  Pitts;  the  stock  certificate  is  No. 
1,000,  for  100  shares  of  the  preferred  stock  ;j  and  that  the 
number  of  shares  of  stock  in  the  name  of  Mr!.  Pitts  aggre¬ 
gates  7,479  shares  and  that  there  were  two  certificates  each 
for  250  shares  in  the  name  of  Mrs.  Pitts.  The  witness  fur¬ 
ther  testified  that  there  was  nothing  on  the  Cards  to  show 
as  of  what  date  the  stock  was  owned.  The  witness  further 
testified  that  item  82  of  the  bill  of  particulars  re- 
652  ferred  to  an  item  of  $28,984.69,  and  thajt  he  had  com¬ 
puted  the  dividend  upon  the  amount  of  stock  found 
from  the  cards  in  the  name  of  G.  Bryan  Pitts  and  ascer¬ 
tained  that  the  dividend  would  amount  to  $2$, 983. 75,  while 
the  item  charged  by  the  Government  as  haying  been  em¬ 
bezzled  was  $28,984.69,  94  cents  more  than  | the  computa¬ 
tion  of  the  dividend  by  the  witness. 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  No.  91  of  the  bill  of  particulars  and  particularly  to 
a  check  mentioned  therein  in  the  sum  of  $1587.90.  The 
witness  testified  concerning  that  item  that  lie  ascertained 
by  reference  to  the  cash  receipts  journal  of  1929,  Govern¬ 
ment  Exhibit  No.  B-209,  page  27,  under  date  July  31,  1929, 
that  the  cash-  had  according  to  his  record  made  a  deposit 
in  the  Commercial  National  Bank  of  $1587.90  and  that  he 
had  charged  himself  with  a  check  in  that  same  amount  and 
credited  the  check  in  excess  of  receipts;  that  the  witness 
ascertained  by  reference  to  transfer  binder!  for  the  vear 
1929,  marked  Government  Exhibit  B-202,  and  by  reference 
to  a  ledger  account  therein  under  caption  of  “Cashier’s 
Account,”  that  on  July  31,  1929,  from  disbursement  jour¬ 
nal  41  the  cashier  had  been  charged  with  a:  check  in  the 
sum  of  $1587.90 ;  that  the  witness  further  founjd  on  the  same 
date  from  receipts  journal  No.  27,  being  the  book  from 
which  the  witness  had  just  read,  that  the  cashier  is  credited 
with  having  made  his  deposit  in  the  sum  of  $1587.90;  that 
the  two  items  cleared  out  of  his  cash  account  and  leave  it 

I 

at  the  balance  of  $15,000,  the  same  as  it  wjas  before  the 
entries  were  made.  The  witness  further  testified  with 
reference  to  the  same  item  in  the  bill  of  particulars  con- 
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comma'  the  item  of  $2.73S.93  check  that  bv  reference 

653  to  receipts  journal  1929  marked  Government  Ex¬ 
hibit  B-209,  page  1,  under  date  of  August  1,  1929, 

that  the  cashier’s  has  shown  a  deposit  in  the  Commercial 
National  Bank  in  the  sum  of  $2,738.93;  that  he  has  charged 
himself  with  that  same  sum  and  has  credited  that  same 
amount  to  checks  in  excess  of  receipts;  that  the  witness  fur¬ 
ther  found  by  reference  to  transfer  binder  of  1929,  marked 
Government  Exhibit  B-202,  that  on  August  1,  referring 
to  disbursements  register  No.  1,  the  cashier  is  charged  with 
$2,738.93,  and  the  witness  also  found  that  on  the  same  date, 
referring  to  the  receipts  register  No.  1,  being  the  book  from 
which  he  had  previously  read,  that  the  cashier  is  credited 
witli  the  same  $2,738.93  as  having  been  a  deposit  which  in 
turn  throws  his  account  back  to  the  original  $15,000;  that 
these  items  refer  to  the  petty  cash  account. 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  92  of  the  bill  of  particulars  concerning  a  check  of 
$3,009,  and  the  witness  testified  with  relation  thereto  that 
he  found  by  reference  to  cash  receipts  journal  1929  marked 
Government  Exhibit  B-209,  page  2,  under  date  of  August 
2.  1929.  the  cashier  records  the  deposit  in  the  Commercial 
National  Bank  of  an  item  of  $3,009;  that  the  witness  found 
that  on  the  same  date  the  cashier  charged  him.self  with 
having  received  credit  slips  to  checks  in  excess  of  receipts 
of  the  same  amount ;  the  witness  further  found  by  re¬ 
ferring  to  transfer  binder  1929,  Government  Exhibit  B-202, 
that  on  August  2,  from  the  first  disbursement  journal  No. 
3,  the  cashier  is  charged  with  a  check  in  the  sum 

654  of  $3,009;  that  the  witness  further  found  that  on 
August  2  from  cash  receipt  journal  No.  2,  being  the 

book  from  which  he  had  previously  read,  the  cashier  is 
credited  with  having  made  a  deposit  of  $3,009  and  again 
reverts  to  cashier’s  cash  account  to  the  original  $15,000. 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  No.  93  in  the  bill  of  particulars  concerning  a  check 
of  $906.42  referred  to  therein,  and  he  testified  that  by 
reference  to  cash  receipt  journal  of  1929  marked  Govern¬ 
ment  Exhibit  B-209,  page  18,  under  date  of  August  20,  1929, 
that  the  cashier  had  made  an  entry  charging  his  deposit 
to  the  Commercial  National  Bank  the  sum  of  $906.42;  that 
the  witness  further  found  that  the  cashier  had  also  charged 
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himself  with  that  same  amount  of  money  butj  had  credited 
it  to  check  in  excess  of  receipts;  that  the  witness  further 
found  that  by  reference  to  transfer  binder  f929,  Exhibit 
B-202,  the  cashier  is  charged  under  date  of!  August  20th 
from  disbursements  register  No.  29  with  a  sufn  of  $906.42; 
that  the  witness  further  found  on  the  same  date  from  re¬ 
ceipt  journal  No.  18  the  cashier  is  credited;  with  having 
made  a  bank  deposit  in  the  same  amount  of  $906.42  as 
indicated  in  the  book  from  which  he  had  jusjt  read,  which 
entries  go  in  and  out  of  his  cash  account  and!  do  not  effect 
its  aggregate  at  all. 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  89  of  the  bill  of  particulars  concerning  ah  item  therein 
of  $1366.67,  and  the  witness  testified  with  reference  thereto 
that  the  correct  amount  of  the  check  was  $1366.37  instead 
of  $1366.67  and  that  the  witness  found  by  reference 
655  to  cash  receipts  journal  1929,  Goverhment  Exhibit 
B-209,  page  18,  under  date  of  July  20,  1929,  that 
the  cashier  had  shown  a  deposit  in  the  Commercial  Na¬ 
tional  Bank  including  an  item  of  $1366.37 ;  that  the  cashier 
charged  himself  with  having  received  from  the  Smith  Com¬ 
pany  a  check  in  the  sum  of  $1366.37  and  had  credited  it  to 
checks  in  excess  of  receipts;  that  the  witness  further  found 
by  reference  to  transfer  binder  1929,  Government  Exhibit 
B-202,  that  the  cashier  had  credited  himself  with  a  deposit 
as  shown  posted  under  date  of  July  20  cash  [receipts,  page 
18,  in  the  sum  of  $1366.37 ;  that  the  witness  further  found 
that  on  the  same  day  from  disbursements  register,  page 
27,  the  cashier  has  been  charged  with  receiving  $1366.27, 
a  difference  of  ten  cents;  that  the  witness  further  found 

'  J 

an  adjusting  entry  on  the  30th  day  of  the  month  charging 
the  cashier's  account  with  ten  cents,  which  would  make  the 
three  entries  balance. 

Further  testifying  with  relation  to  the  same  item  in  the 
bill  of  particulars  and  particularly  to  an  item  of  $1159.99 
included  therein  the  witness  testified  that  by  reference  to 
cash  receipts  journal  1929,  marked  Government  Exhibit 
B-209,  page  23,  under  date  July  25,  1929,  that  the  cashier 
has  indicated  a  deposit  in  the  Commercial  National  Bank, 
part  of  which  is  an  item  of  $1157.99  and  the  [witness  found 
that  the  cashier  had  charged  himself  with  the  sum  of 
$1157.99  and  credited  it  to  checks  in  excess  of  receipts; 
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that  the  witness  further  found  bv  reference  to  transfer 

* 

binder  1929,  Government  Exhibit  B-202,  in  the  cashier's 
account  that  on  the  26th  day  of  December  from  the  dis¬ 
bursements  register  34  the  cashier  is  charged  with 

656  the  sum  of  $1157.99;  that  the  witness  found  that  on 
the  same  day  from  receipts  register  No.  23  the 

cashier  is  credited  with  having  made  a  deposit  of  $1157.99. 

Further  testifying  with  relation  to  the  same  item  in  the 
bill  of  particulars  and  concerning  therein  a  check  in  the 
sum  of  $1547.46,  the  witness  testified  that  he  found  by  ref¬ 
erence  to  receipt  journal  1929  Government  Exhibit  B-209, 
page  25,  under  date  of  July  29,  1929,  that  the  cashier  shows 
a  deposit  in  the  Commercial  Bank,  a  portion  of  which  is 
the  sum  of  $1547.46;  that  the  witness  further  found  that 
the  cashier  also  charged  himself  with  a  check  in  the  sum 
of  $1547.46  and  credited  the  same  amount  to  checks  in  ex¬ 
cess  of  receipts;  witness  further  found  by  reference  to 
transfer  binder  1929,  Government  Exhibit  B-202,  under 
cashier's  account  under  date  of  Jnlv  29  from  disbursements 
register,  page  38,  that  the  cashier  is  charged  with  the  check 
in  the  sum  of  $1547.46,  and  the  witness  further  found  that 
on  the  same  date  from  receipts  register  No.  25  the  cashier 
is  credited  with  having  deposited  that  sum  in  the  bank. 

"Witness  further  testified  that  he  had  found  nothing  in 
the  records  of  the  F.  Id.  Smith  Company  which  he  had  ex¬ 
amined  in  connection  with  the  handling  of  petty  cash  checks 
which  indicated  anvtliing  other  than  an  ordinarv,  dav-by- 
day  transaction  carried  on  in  this  business  and  properly 
handled  by  the  cashier  to  his  cash  account  and  properly 
recorded  in  the  books  of  the  entry  that  he  had  before  him. 

The  witness  further  testified  that  he  found  noth- 

657  ing  In  any  of  the  records  from  which  he  had  testified 
which  indicated  anything  in  the  nature  of  an  em¬ 
bezzlement  concerning  any  one  of  the  items  concerning 
which  he  testified. 

The  witness  further  testified  that  he  did  not  find  any- 
Ihing  in  connection  with  any  of  the  entries  in  any  of  the 
books  to  which  he  had  testified  that  indicated  to  him  any¬ 
thing  other  than  an  ordinary  business  transaction  recorded 
in  due  course  of  business. 

The  attention  of  the  witness  was  thereupon  directed  to 
item  82  of  the  bill  of  particulars;  concerning  it  the  wit- 
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ness  testified  that  he  computed  the  dividends!  on  the  stock 
of  .Mr.  and  Mrs.  Pitts  and  found  it,  according  to  his  calcu¬ 
lation,  amounted  to  $28,983.75  and  that  the  check  listed  in 
the  bill  of  particulars  in  the  column  thereof  indicating  em¬ 
bezzlement  as  of  April  2,  1929,  is  charged  at  ^28,984.69,  94 
cents  more  than  the  witness  computed  it  to  bb. 

Thereupon  counsel  for  the  defendant  offered  in  evidence 
that  portion  of  the  minutes  of  the  board  of  directors  of 
the  F.  II.  Smith  Company  held  February  laj,  1929,  which 
related  to  dividends  and  read  the  following  pprtion  thereof 
to  the  jury: 

“A  special  meeting  of  the  Board  of  Directors  of  The 
F.  II.  Smith  Company  was  duly  held  at  thq  office  of  the 
company,  815  Fifteenth  Street,  Northwest,!  Washington, 
D.  C.,  on  the  15th  day  of  February,  1929,  at  3  o’clock  in 
the  afternoon. 

J 

I 

“Present:  Samuel  J.  Henry,  C.  Elbert  Anadale,  J.  H. 
Edwards,  Jr.,  Frederick  N.  Zihlman,  constituting  a 
quorum. 

658  “Samuel  J.  Henry,  president,  presided  in  the  ab¬ 
sence  of  the  Chairman  of  the  Board,  j 

“Gerald  R.  Trimble,  secretary  of  the  Cojmpany,  acted 
as  secretary. 

“The  treasurer  of  the  company  presented  j  to  the  Board 
a  copy  of  the  Company’s  financial  statement! as  of  Decem¬ 
ber  31,  1928,  showing  surplus  and  reserves  amounting  to 
$3,059,258.31.  i 

“Thereupon  the  following  resolutions  weife  duly  made, 
seconded  and  unanimously  adopted: 

“Whereas,  the  financial  statement  of  thh  corporation 
shows  surplus  and  reserves  arising  from  tile  business  of 
$3,059,258.31  as  of  December  31,  1928,  j 

“Resolved,  that  the  Board  of  Directors  of  The  F.  H. 
Smith  Company  do  hereby  declare  from  thejnet  profits  of 
the  company  a  semi-annual  dividend  of  three  and  three 
quarters  per  centum  (3 %c/c)  on  the  outstanding  seven  and 
one-half  per  centum  (7V1>%)  Cumulative  Preferred 
stock,  and  a  semi-annual  dividend  of  three;  and  one-half 
per  centum  (3 V>%)  on  the  outstanding  seven  per  centum 
(7%)  Cumulative  Preferred  stock,  said  dividends  to  be  pay- 
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able  March  15,  1920,  lo  the  stockholders  of  the  corporation 
in  proportion  to  their  respective  holdings  of  the  aforesaid 
Cumulative  Preferred  stock  of  record,  at  the  close  of  busi¬ 
ness  on  the  5th  of  March,  1929. 

“Further  resolved,  that  the  stock  books  of  the  company 
appertaining  to  its  seven  and  one-half  per  centum  (71/4%) 
Cumulative  Preferred  stock  and  its  seven  per  centum  (7%) 
Cumulative  Preferred  stock  be  closed  at  the  close  of 

659  business  on  the  5th  of  March,  1929,  and  reopened 
at  the  opening  of  business  on  the  16th  day  of  March, 

1929.  The  treasurer  of  the  company  is  hereby  directed 
to  prepare  and  publish  such  notices  appertaining  to  its 
declaration  of  dividends  as  may  be  proper  or  necessary.” 

Thereupon  the  attention  of  the  witness  was  directed  to 
item  Xo.  95  of  the  bill  of  particulars  and  to  a  check  or 
checks  therein  mentioned  in  the  right  hand  column  thereof 
aggregating  $30,000  and  in  the  left  hand  column  an  alleged 
conversion  of  $30,000  on  September  20,  1929,  the  dates  as 
attached  to  the  checks  as  set  forth  in  the  bill  of  particulars 
being  September  21  on  two  of  them  September  23  on  the 
other.  The  witness  further  testified  that  he  computed  the 
dividend  on  the  stock  owned  by  Mr.  and  Mrs.  Pitts  and 
that  the  aggregate  amount  of  said  dividend  was  $29,895. 
$105  less  than  the  $30,000  alleged  to  have  been  embezzled. 

Thereupon  counsel  for  the  defendants  offered  in  evidence 
the  minutes  of  the  meeting  of  the  board  of  directors  of  the 
F.  11.  Smith  Company  held  September  6,  1929,  and  read 
to  the  jury  the  following  portion  thereof : 

“An  adjourned  regular  meeting  of  the  Board  of  Direc¬ 
tors  of  The  F.  H.  Smith  Company  was  held  in  the  office  of 
the  Company,  815  15th  Street,  Northwest,  Washington, 
1).  C.,  on  Friday,  September  Jth,  1929,  at  3  o’clock  in  the 
afternoon,  pursuant  to  Resolution  passed  by  the  Board 
at  its  meeting  held  on  August  the  28th,  1929. 

660  “The  following  directors  were  present:  Messrs. 
G.  Bryan  Pitts,  Chairman  of  the  Board;  Samuel  J. 

Henry,  Daniel  R.  Crissinger,  C.  Elbert  Anadale,  and  Fred¬ 
erick  XT.  Zihlman. 

“G.  Bryan  Pitts,  Chairman  of  the  Board,  presided,  and 
Gerald  R.  Trimble,  secretary,  acted  as  secretary  of  the 
meeting. 
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“The  secretary  then  presented  and  read  |copy  of  the 
notice  sent  to  each  Director  pursuant  to  wljich  this  ad¬ 
journed  meeting  was  called.  Copy  of  said  notice  was  or¬ 
dered  filed  with  these  minutes. 

“The  Secretary  then  read  the  minutes  of  the  adjourned 
meeting  which  was  held  on  August  the  28th,  1929,  which 
were  approved  as  read.” 


* 


* 


“The  following  resolution  offered  by  Mr.  Henry,  was 
duly  seconded  by  Mr.  Zihlman  and  upon  vote  by  the  Board 
was  unanimously  adopted: 

“Resolved,  That  the  Board  of  Directors  df  the  F.  H. 
Smith  Company  do  hereby  declare  a  semi-annhal  dividend 
of  three  and  three-quarters  per  centum  (3%%)  on  the  out¬ 
standing  seven  and  one-half  per  centum  (7 V^/c)  Cumula¬ 
tive  Preferred  stock  and  a  semi-annual  dividend  of  three 
and  one-half  per  centum  (3M>%)  on  the  sevien  per  cent 
(7%)  Cumulative  Preferred  Stock,  said  dividends  to  be 
payable  September  15,  1929,  to  the  stockholders  of  the  cor¬ 
poration  in  proportion  to  their  respective  holdings  of  the 
aforesaid  Cumulative  Preferred  stock  of  record  at  the  close 
of  business  on  the  twelfth  day  of  September,  1929. 

“Further  resolved,  That  the  stock  books  of  the 
661  company  appertaining  to  its  seven  and  bne-half  per 
centum  (7^%)  Cumulative  Preferred  stock  and  its 
seven  per  centum  (7%)  Cumulative  Preferred  stock  be 


day  of  Sep- 
business  on 


closed  at  the  close  of  business  on  the  twelfth 
tember,  1929,  and  reopened  at  the  beginning  of 
the  16th  day  of  September,  1929.  The  treasurer  of  the 
company  is  hereby  directed  to  prepare  and  publish  such 
notices  appertaining  to  this  declaration  of  dividends  as 
may  be  proper  or  necessary.” 

Thereupon  counsel  for  the  defendant  offered  in  evidence 
portions  of  the  minutes  of  the  meeting  of  tile  Board  of 
Directors  of  the  F.  H.  Smith  Company  held  September  the 
12th,  1927,  and  read  the  following  portions  thbreof  to  the 
jury : 


I 


i 
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“Minutes  of  a  Special  Meeting  of  the  Board  of  Directors 

of  the  F.  H.  Smith  Company. 

“A  special  meeting  of  the  Board  of  Directors  of  the 
F.  H.  Smith  Company  was  duly  held  at  the  office  of  the 
company,  815  15th  Street,  Northwest,  Washington,  D.  C., 
on  the  12th  day  of  September,  1927. 

“Present:  G.  Bryan  Pitts,  S.  J.  Henry,  and  John  H. 
Edwards,  Jr.,  C.  E.  Anadale  being  absent  on  account  of 
illness. 

“The  Chairman  of  the  Board,  G.  Bryan  Pitts,  presided. 

“On  motion,  duly  made  and  seconded,  John  H.  Edwards 
was  elected  to  act  as  secretary  pro  tern  for  said  meeting,  in 
the  absence  of  C.  E.  Anadale. 

“After  extended  discussion  and  careful  consideration 
concerning  the  advisability  of  amending  the  certificate  of 
incorporation,  of  this  corporation,  motion  was  duly  made 
and  seconded,  and  carried,  that  the  following  resolution  be 
adopted: 

662  “Resolved,  That  the  certificate  of  incorporation 
of  the  F.  H.  Smith  Company  as  heretofore  amended, 
be  amended  by  striking  out  paragraphs  first  and  eighth, 
inclusive,  and  by  inserting  in  lieu  thereof  the  following,  so 
that  the  certificate  of  incorporation  of  the  F.  H.  Smith 
Company,  after  amendment  as  aforesaid,  shall  read  as  fol¬ 
lows  :” 

Then  following  the  amended  certificate,  article  by  article, 
1  will  read  the  title  of  it : 

“Certificate  of  amendment  of  certificate  of  incorpora¬ 
tion  of  the  F.  H.  Smith  Company.” 

It  is  a  long  certificate,  containing  many  provisions.  I 
come  down  to  Article  4  thereof : 

“The  total  authorized  capital  stock  of  this  corporation 
is  300,000  shares  of  preferred  stock,  of  the  par  value  of 
$100  each,  and  150  shares  of  common  stock,  without  nomi¬ 
nal  or  par  value.” 

“All  or  any  part  of  the  shares  of  common  stock  without 
nominal  or  par  value  may  be  issued  by  the  corporation 
from  time  to  time,  and  for  such  consideration  as  mav  be 
determined  upon  and  fixed  by  the  Board  of  Directors  as 
provided  by  law.” 
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Then  follows  a  description  of  the  preferred!  stock.  Sub¬ 
division  5  under  this  Article  states  as  follows: 

“0 m  liquidation  or  dissolution  of  the  corporation,  before 
any  amount  shall  be  paid  to  the  holders  of  the  common 
stock,  the  holders  of  the  preferred  stock  shall  be  entitled 
to  be  paid  the  par  amount  of  their  shares,  4nd  the  divi¬ 
dends  accumulated  and  unopaid  therecjn,  and  shall 
663  not  participate  in  any  further  distribution  of  the 
assets  of  the  corporation. 

“At  all  meetings  of  the  stockholders,  the  holders  of  the 
common  stock  shall  be  entitled  to  cast,  either  in  person  or 
by  proxy,  one  vote  for  each  share  of  stock  standing  in  their 
several  names.  The  holders  of  the  preferred  stock  shall 
have  no  voting  powers  on  any  question  whatsoever,  nor 
shall  they  be  entitled  to  notice  of  any  meeting  iof  the  stock¬ 
holders  of  the  corporation  except  as  otherwise!  required  by 
the  laws  of  Delaware,  the  entire  voting  poyer  shall  be 
vested  in  the  holders  of  the  common  stock.” 


I  will  read  the  next  provision : 

“This  corporation  shall  be  entitled  to  treat  the  person 
in  whose  name  any  share  is  registered,  as  the  owner  there¬ 
of,  for  all  purposes,  and  shall  not  be  bound  to  recognize 
any  equitable  or  other  claim  to,  or  interest  iii,  such  share 
on  the  part  of  any  other  person,  whether  or  not  the  corpor¬ 
ation  shall  have  notice  thereof,  save  as  expressly  provided 
bv  the  laws  of  the  State  of  Delaware.” 

Then  follow  several  other  articles  in  the  amended  cer¬ 
tificate,  and  I  drop  down  now  to  subdivision  3  of  Article 

VI. 


“The  company  may  use  and  apply  its  surplus  earnings 
or  accumulated  profits,  to  the  purchase  or  acquisition  of 
property,  and  to  the  purchase  or  acquisition  of  its  own 
capital  stock  from  time  to  time,  to  such  extent  and  in  such 
manner,  and  upon  such  terms  as  its  Board  pf  Directors 
shall  determine;  and  neither  the  property  nor  the  capital 
stock  so  purchased  and  acquired  shall  be  regarded 
664  as  profits  for  the  purpose  of  declaration!  or  payment 
of  dividends,  unless  otherwise  determined  by  a  ma¬ 
jority  of  the  Board  of  Directors.” 
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Then  I  read  paragraph  4 — or,  rather,  subdivision  4 — 
of  the  same  article: 

“In  tiie  absence  of  fraud,  no  contract  or  transaction  be¬ 
tween  this  corporation  and  any  other  association  or  cor¬ 
poration  shall  be  effected  by  the  fact  that  any  of  the  direc¬ 
tors  or  officers  of  this  corporation  are  interested  in,  or  are 
officers  or  directors  of,  such  other  association  or  corpora¬ 
tion.  and  any  director  or  officer  of  this  corporation  individ¬ 
ually  may  be  a  party  to,  or  may  be  interested  in  any  such 
contract  or  transaction  of  this  corporation;  and  no  such 
contract  or  transaction  of  this  corporation  with  any  person 
or  persons,  firm,  association,  or  corporation,  shall  be  af¬ 
fected  bv  the  fact  that  anv  director  or  officer  of  this  cor- 
«  % 

poration  is  a  party  to,  or  interested  in  such  contract  or 
transaction,  or  in  any  way  connected  with  such  person  or 
persons,  firm,  association,  or  corporation;  and  each  and 
every  person  who  may  become  a  director  or  officer  of  this 
corporation  is  hereby  relieved  from  any  liability  that  might 
otherwise  exist,  from  thus  contracting  with  this  corpora¬ 
tion  for  the  benefit  of  himself  or  any  person,  firm,  associa¬ 
tion  or  corporation,  in  which  he  may  be  in  any  wise  inter¬ 
ested.” 

I  read  further  from  minutes  of  the  same  meeting,  the 
meeting  of  September  12,  1927: 

“The  Chairman  of  the  Board  announced  that  nomina¬ 
tions  were  in  order  to  fill  three  vacancies  existing  on  the 
Board  of'  Directors;  whereupon  Hon.  Daniel  H.  Cris- 
GGb  singer,  Hon.  Frederick  X.  Zihlman,  and  Ezra  Gould, 
were  duly  elected  as  directors  of  this  corporation.” 

Further  reading  from  the  proposed  amendment  of  the 
certificate  of  incorporation,  I  read  this,  under  the  heading 
of  “Executive  Committee”: 

“There  may  be  an  executive  committee  of  three  direc¬ 
tors  appointed  by  the  Chairman  of  the  Board,  who  may 
meet  at  stated  times,  or  upon  notice  to  all  by  any  of  their 
own  number,  during  the  intervals  between  the  meetings  of 
the  Board:  they  shall  advise  with  and  aid  the  officers  of 
the  corporation  in  all  matters  concerning  its  interest,  and 
the  management  of  its  business,  and  generally  perform 
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such  duties  and  exercise  such  powers  as  may  be  directed 
or  delegated  by  the  Chairman  of  the  Board  of  Directors 
from  time  lo  time.  And  the  Chairman  ofjthe  Board  of 
Directors  may  delegate  to  such  Committeej  authority  to 
exercise  all  the  powers  of  the  Board  while  the  Board  is  not 
in  session.  Vacancies  in  the  membership  of  the  Committee 
shall  be  filled  by  the  Chairman  of  the  Board  of  Directors.” 

And  then  follows  this  in  the  minutes: 


“The  Chairman  of  the  Board  announced  the  appoint¬ 
ment  of  the  following  directors  as  members) of  the  Execu¬ 
tive  Committee:  Hon.  Daniel  R.  Crissinger ;  Air.  (J.  Bryan 
Pitts;  Mr.  S.  J.  Henry;  Mr.  C.  Elbert  Anadajle.” 

Then  the  meeting  adjourned. 

Thereupon  upon  cross-examination  the  witness  testified 
in  substance  as  follows:  That  he  is  not  a  certified  public 
accountant  but  is  a  registered  public  accountant  and 
6G0  licensed  to  practice  in  the  State  of  Florida,  having 
taken  the  examination  for  certified  public  accountant 
once  but  did  not  pass.  Witness  further  testified  in  re¬ 
sponse  to  a  question  of  whether  the  checks) that  are  men¬ 
tioned  in  the  bill  of  particulars  may  in  fact  represent  an 
amount  that  was  actually  paid  out  by  the  cashier  on  some 
check  payable  to  an  employee  or  other  peirson  that  was 
cashed  with  the  cashier,  testified  that  that1  could  be  true 

onlv  if  the  bank  account  showed  that  on ;  that  date  the 
* 

cashier  cashed  two  such  items,  and  that  since  there  is  only 
one  such  item  in  the  bill  of  particulars  and  the  only  way 
that  the  situation  in  the  mind  of  counsel  coiild  exist  would 
be  if  there  were  two  checks  in  that  amount  and  to  have 
them  come  into  the  bank  together. 

Witness  further  testified  that  if  the  cashier  were  to  cash 

I 

a  check  for  an  employee,  the  cashier  put  th^t  check  in  his 
total  of  checks  and  did  not  cash  that  cash,  but  on  the  con¬ 
trary  deposited  it  and  turned  it  over  to  tile  Smith  Com¬ 
pany  and  deposited  it  in  the  bank  account!  of  the  Smith 
Company  and  against  it  he  wrote  a  check  for  a  certain 
amount  which  represented  the  amount  of  excess  receipts. 
Witness  further  testified  that  he  traced  the  sums  of  money 
represented  by  the  check  to  the  cashier  who  already  had 
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a  $15,000  petty;  cash  fund,  and  that  if  the  money  repre¬ 
sented  by  the  checks  went  to  anybody  but  the  cashier  he 
would  run  out  of  cash  inside  of  thirty  days,  and  yet  the 
record  show  that  he  still  maintained  his  $15,000  cash  fund 
for  petty  cash;  that  the  procedure  was  that  the  cashier 
would  have  returned  to  him  by  the  Smith  Company  the 
amount  of  the  money  which  the  cashier  turned  over 
667  to  them  for  deposit  and  he  had  returned  to  him  by 
the  Smith  Company  the  amount  in  excess  of  or 
greater  than  the  amount  of  his  day’s  receipts  in  order  that 
his  $15,000  fund  would  remain  intact. 

Witness  further  testified  that  he  had  never  seen  or  had 
any  of  the  records  or  books  of  the  F.  H.  Smith  Company 
other  than  those  which  were  shown  to  him  by  the  repre¬ 
sentatives  of  the  Government. 

Upon  further  cross-examination  the  witness  testified  that 
from  the  books  and  records  which  he  examined  concerning 
the  several  items  charged  by  the  cashier  to  himself  as 
expense  over  receipts,  that  the  only  thing  he  could  tell  was 
that  the  cashier  got  value  for  the  money  which  lie  paid 
out  and  that  his  books  thereafter  balanced,  that  his  exami¬ 
nation  of  the  books  did  not  disclose  the  disposition  of  any 
cash  that  may  have  been  paid  out  by  the  cashier  in  cashing 
any  of  the  checks  when  they  were  presented  to  him. 


Thereupon  the  defendants  called  as  a  witness  Ed¬ 
win  E.  McConnell,  who,  having  been  first  duly  sworn. 


testified  in  substance  as  follows:  That  he  is  a  certified 
public  accountant  connected  with  the  firm  of  Murphy, 
Lanier  tk  Quinn,  who  are  public  accountants  and  tax  con¬ 
sultants;  that  he  has  been  so  associated  for  eleven  years, 
and  has  participated  in  making  audits  of  investment  houses, 
brokerage  houses  and  other  business  institutions.  Witness 
further  testified  that  the  practice  amongst  auditors  after 
completing  an  audit  is  to  compile  the  working  papers  in 
connection  with  the  audit  and  to  place  them  in  their  files. 
Witness  further  testified  that  at  anv  time  his  firm  was  will- 
ing  to  return  the  work  papers  to  the  client  if  the  client  so 
desired  and  that  often  his  firm  made  agreements  as  to  the 
working  papers,  having  several  clients  who  will  not  allow 
the  firm  to  keep  the  papers  out  of  their  office.  Witness 
further  testified  that  he  had  audited  the  books  of  lara'e 
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business  houses  and  large  institutions  whicljt  employed  a 
system  of  debit  slips  and  that  a  debit  slip  is  but  a  temporary 
record  for  the  use  of  the  employee  until  such  tjime  as  he  can 
put  such  memorandum  in  a  book  of  original  eijitry.  Witness 
further  testified  that  many  large  institutions  have  requests 
from  their  clients  not  to  have  their  names  appear  on  the 
ledger  account  of  the  institution  and  therefore  such  busi- 
nesses  have  a  system  of  numbers  to  cover  different  accounts 
rather  than  names. 

Upon  cross-examination  the  witness  testified  that  during 
the  years  1926,  27,  28  and  29  he  did  not  work  on  the 

669  Smith  Company  books;  that  during  19^0  he  saw  the 
cash  disbursement  sheets  which  he  sent  to  counsel 

for  Government  as  such  sheets  covering  November  14  to 
December  31, 1930;  that  these  sheets  were  in  New  York  in  a 
loose  leaf  book,  and  that  the  witness  did  not  see  the  trans¬ 
fer  binder  for  the  preceding  years.  Witness  Ifurther  testi¬ 
fied  that  he  saw  the  general  journal  from  November  14  on 
but  no  general  journal  prior  to  that.  When  asked  to  name 
the  other  people  to  whom  the  witness  has  given  back  all 
of  the  working  papers  after  completing  an  audit  the  witness 
replied  that  he  did  not  like  to  give  the  names  of  his  clients 
but  that  he  would  tell  the  Judge  the  names  if  the  Judge 
would  take  them  of  the  clients  to  whom  his  fij’m  had  given 
the  working  jiapers  after  having  completed  ah  audit.  The 
witness  thereupon  testified  that  he  did  not  have  many 
clients  who  demanded  the  return  of  their  working  papers, 
that  it  was  not  customary,  and  that  at  the  pijesent  time  lie 
could  think  of  at  least  two  to  whom  he  had  given  back  their 
working  papers,  that  these  firms  were  in  New  York  City 
and  were  manufacturing  firms. 

Thereupon  the  defendants  called  as  a  witness  Ralph  A. 
Xander,  who,  having  been  first  duly  sworn,  testified  in  sub¬ 
stance  as  follows:  That  he  was  connected  \vith  the  Com¬ 
mercial  National  Bank  of  Washington,  D.  C.,  and  in 
obedience  to  a  subpoena  has  brought  a  ledgef  page  of  the 
Stoneridge  Building  Company,  which  was  thereupon  ad¬ 
mitted  in  evidence  as  Defendants’  Exhibit  Noj  41.  Witness 
thereupon  produced  a  deposit  ticket  of  the  Stoneridge 
Building  Company  in  the  Commercial  National  Bank 

670  of  Washington,  D.  C.,  dated  March  6, 19|28,  which  was 
thereupon  admitted  in  evidence  as  Defendants’  Ex- 
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liibit  Xo.  42,  and  that  this  had  particular  reference  to  item 
Xo.  22  of  the  bill  of  particulars,  charging  an  embezzlement 
of  $11,174.18.  Witness  further  testified  that  the  ledger 
sheet  of  the  Stoneridge  Company,  Defendants’  Exhibit  Xo. 
41,  showed  under  date  of  March  6,  1928,  an  amount  of  $11,- 
174.19  placed  to  the  credit  of  that  account.  Witness  further 
testified  that  the  deposit  ticket  showed  that  the  Stoneridge 
Building  Company  brought  to  the  bank  in  cash  $11,174.19. 

Upon  cross-examination  the  witness  testified  in  substance 
that  the  address  of  the  Stoneridge  Building  Corporation 
was  815  15th  Street,  Xorthwest,  which  was  the  same  address 
as  tlie  F.  II.  Smith  Company.  Witness  further  testified 
that  he  did  not  know  who  the  Stoneridge  Company  was, 
nor  the  people  who  were  connected  with  it,  nor  its  directors 
or  officers,  nor  who  signed  the  checks  for  that  company. 
Thereupon  counsel  for  the  defendants  called  the  attention 
of  the  jury  to  Government  Exhibit  B-58,  the  bookkeeper’s 
journal  sheet  of  the  Merchants  Bank  &  Trust  Company, 
which  was  offered  by  the  Government  to  show  that  a  check 
in  the  sum  of  $11,174.19  was  cashed  and  where  the  same  was 
cashed,  and  counsel  for  the  defendant  thereupon  showed  to 
the  jury  the  deposit  slip  of  the  Stoneridge  Building  Com¬ 
pany  in  the  Commercial  Xational  Bank  and  the  ledger  page 
of  the  Stoneridge  Building  Company  in  the  Commercial 
Xational  Bank. 


Thereupon  the  defendant  produced  as  a  witness  Lewis 
Thomas,  who,  having  been  first  duly  sworn,  testified 
071  in  substance  as  follows:  That  he  was  formerly 
treasurer  of  the  F.  H.  Smith  Company  and  was  so 
employed  in  the  summer  of  1929;  that  lie  recalled  an  occa¬ 
sion  in  the  summer  of  1929  in  the  month  of  July  when  he 
clipped  some  coupons  from  some  bonds  belonging  to  Mr. 
Pitts,  and  that  lie  made  a  memorandum  at  the  time  of  what' 
he  was  clippings  Thereupon  he  was  shown  a  piece  of  paper 
which  he  identified  as  the  memorandum  concerning  which 
he  had  just  testified  and  stated  that  it  refreshed  his  recol¬ 
lection  as  to  what  coupons  he  clipped.  Witness  further 
testified  that  these  bonds  were  given  to  him  by  Mr.  Pitts 
and  that  the  witness  saw  Mr.  Pitts  remove  them  from  the 
safety  deposit  boxes  in  the  Smith  Company.  Witness 
further  testified  that  he  knew  that  Mr.  Pitts  only  had  ac¬ 
cess  to  those  boxes  from  which  the  bonds  were  taken  and 
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that  the  safety  deposit  box  was  Mr.  Pitts’  private  one,  and 
that  upon  the  occasion  in  question  Mr.  Pitts  gave  the 
coupons  to  the  witness  and  two  other  person^,  with  the  re¬ 
quest  that  they  clip  the  coupons  that  were  then  due;  that 
the  coupons  were  of  the  City  Investment  Corporation  in  the 
amount  of  $16,250  clipped  from  bonds  amounting  to  $250,- 
000,  and  that  there  was  also  clipped  the  coupohs  on  $227,700 
worth  of  2100  Massachusetts  Avenue  bonds,  the  latter 
coupons  totaling  $15,939.  Witness  further  | testified  that 
there  was  also  clipped  coupons  of  $4,585  worth  of  Riverside 
bonds  due  June,  1929,  and  $91  worth  of  coupons  from  $1300 
worth  of  Riverside  bonds  due  December,  1928,  and  June, 
1929,  making  a  total  of  $4,676  worth  of  coupons  on  the 
Riverside  bonds.  Witness  further  testified  that  the 
672  coupons  were  clipped  from  $7500  worth;  of  bonds  due 
in  January  and  July,  1925,  for  the  Coitcoran  Courts 
in  the  sum  of  $525,  and  $3500  worth  of  coupons  of  the 
Racquet  Club  bonds  of  the  par  value  of  $25,000,  due  1928 
and  29.  There  was  also  clipped  $4,080  worth  of  coupons 
of  the  Washington  Building  Corporation  bonds,  par  value 
$136,000,  due  June,  1929,  and  $975  worth  of  coupons  of  the 
Everglades  Club  6^2  per  cent  bonds  in  the  ipar  value  of 
$10,000,  coupons  being  due  August,  1928,  February,  1929, 
and  August,  1929,  making  a  grand  total  of|  the  coupons 
clipped  from  the  bonds  in  the  amount  of  $45,|945,  and  that' 
all  of  the  coupons  were  turned  over  either  to;  Mr.  Pitts  or 
Mr.  Pitts’  secretary,  with  the  memorandum  concerning 
which  the  witness  had  previously  testified. 

Thereupon  counsel  for  the  defendant's  offered  in  evidence 
the  minutes  of  the  meeting  of  the  board  of  directors  of  the 
F.  11.  Smith  Company  held  January  28,  1928,  and  stated 
that  it  was  in  connection  with  item  of  24  of  the  bill  of 

i 

particulars  wherein  it  was  alleged  that  on  March  21,  1928, 
Mr.  Pitts  deposited  $9,000  and  on  which  is  allocated  in  the 
right  hand  column  of  the  bill  of  particulars!  four  checks 
each  in  the  sum  of  $2250,  aggregating  $9,000,  and  thereupon 
counsel  for  the  defendants  read  to  the  jury  asifollows: 

i 

“Meeting  of  Board  of  Directors  of  the  F.  1^.  Smith  Com¬ 
pany  was  held  at  the  office  of  the  Company,  815-15th  Street, 
Northwest,  Washington,  D.  C.,  on  the  29th  dab  of  January 

1928,  at  11  o’clock  in  the  forenoon.  Present:  G.  Brvan 
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Pitts,  Samuel  J.  Henry,  D.  R.  Crissinger,  G.  Elbert 

673  Anadale,  F.  H.  Zililman,  and  J.  H.  Edwards,  Jr.  The 
Chairman  of  the  Board  presided.  The  Secretary 

acted  as  secretary  of  the  meeting. 

“The  Secretary  then  presented  a  waiver  of  notice  of  the 
meeting  signed  by  each  of  the  directors  which  was  ordered 
spread  upon  these  minutes.” 

Upon  motion  duly  made  and  seconded  the  following  reso¬ 
lution  was  unanimously  adopted: 

“Resolved,  That  the  Board  of  Directors  of  the  F.  H. 
Smith  Company  do  hereby  declare  from  the  net  profits  of 
the  company  a  semi-annual  dividend  of  3%  per  cent  on  the 
outstanding  7%  per  cent  preferred  stock;  and  a  semi-annual 
dividend  of  31/*:  per  cent  on  the  outstanding  7  per  cent  pre¬ 
ferred  stock,  the  dividends  to  be  payable  March  15,  1928, 
to  the  stockholders  of  the  corporation  in  proportion  to  their 
respective  holdings  of  the  aforesaid  preferred  stock  of 
record  at  the  close  of  business  on  the  10th  of  March,  1928. 

“Upon  motion  duly  made  and  seconded  the  following 
resolution  was  unanimously  adopted: 

“Resolved,  That  the  Capital  National  Bank  of  New  York 
be  designated  as  depositary,”  and  so  forth. 

Thereupon  counsel  for  the  defendants  read  to  the  jury 
the  minutes  of  the  special  meeting  of  stockholders  of  the 
F.  H.  Smith  Investment  Company  held  the  8th  day  of  July, 
1926,  and  counsel  further  stated  that  it  was  stipulated  that 
the  corporation  to  which  he  had  been  referring  as  the  F. 
II.  Smith  Company  was  prior  to  the  8th  day  of  July,  1926, 
known  as  the  F.  H.  Smith  Investment  Company,  and 

674  that  on  that  date  the  name  was  changed  from  the 
F.  H.  Smith  Investment  Company  to  the  F.  H.  Smith 

Company. 

Thereupon  counsel  for  the  defendants  read  to  the  jury 
from  the  minutes  of  the  meeting  of  the  Smith  Company  held 
the  10th  day  of  May,  1927,  which  was  the  annual  meeting 
of  the  holders  of  the  common  stock  of  the  F.  H.  Smith  Com¬ 
pany,  as  follows: 

“The  annual  meeting  of  the  common  stockholders  of  the 
F.  H.  Smith  Company  was  duly  held  at  the  office  of  the 
company,  81545th  Street,  Northwest,  Washington,  D.  C., 
on  Tuesday,  May  10,  1927,  at  two  o’clock,  Mr.  G.  Bryan 
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Pitts  and  S.  J.  Henry,  being  the  owners  of  all  the  capital 
stock  of  the  corporation.  The  Chairman  of  the  Board  pre¬ 
sided.  The  Secretary  of  the  corporation  acted  as  secretary 
of  the  meeting. 

“The  Secretary  presented  a  waiver  of  notice  of  the  an¬ 
nual  meeting  of  the  common  stockholders  signed  by  the 
holders  of  all  the  common  stock  issued  and  outstanding, 
which  was  ordered  placed  upon  the  minutes. 

“The  Chairman  stated  that  election  of  directors  for  the 
ensuing  year  was  in  order.  Mr.  Henry  noipinated  Mr.  G. 
Bryan  Pitts,  Mr.  S.  J.  Henry,  and  Mr.  C.  Elbert  Anadale 
to  serve  as  directors  for  the  ensuing  year.j  Nominations 
were  closed  and  on  the  vote  taken  the  following  were  de¬ 
clared  elected  directors  of  the  corporation  fpr  the  ensuing 
year  or  until  their  successors  should  be  duly  elected:  G. 
Bryan  Pitts,  S.  J.  Henry,  C.  Elbert  Anadale. 

“There  being  no  further  business,  upon  motion  duly  made 
and  seconded,  the  meeting  was  declared  adjourned.” 

675  Thereupon  counsel  for  the  defendants  offered  in 
evidence  and  read  to  the  jury  from  thje  minutes  of  a 
special  meeting  of  the  Board  of  Directors  of  the  F.  H. 
Smith  Company  held  August  19,  1927,  as  follows : 

“A  special  meeting  of  the  Board  of  Directors  of  the  F. 
H.  Smith  Company  was  duly  held  at  the  office  of  the  com¬ 
pany,  815  15th  Street,  Northwest,  Washington,  D.  C.,  on 
the  19th  day  of  August  at  two  o’clock.  Present,  G.  Bryan 
Pitts,  Samuel  J.  Henry,  and  C.  Elbert  Analdale,  being  all 
the  directors  of  the  corporation.  Mr.  G.  Bryan  Pitts,  Chair¬ 
man  of  the  Board,  presided.  Mr.  C.  Elbert  4-uadale,  Secre¬ 
tary,  acted  as  secretary  of  the  meeting. 

“The  Secretary  then  presented  signed  waivers  by  each 
of  the  directors  waiving  notice  of  the  time  and  place  of  the 
meeting,  which  was  ordered  attached  to  these  minutes. 

“The  Chairman  announced  that  action  should  be  taken 
with  respect  to  the  semi-annual  dividend  upon  the  preferred 
stock  of  the  company.  A  report  of  the  Treasurer  showing 
the  assets  and  liabilities  and  profit'  and  loss  Account  of  the 
company  for  the  six  months  period  ending  June  30,  1927, 
was  presented,  and  after  consideration,  op  motion  duly 
made  and  seconded,  it  was  unanimously  approved  and 
ordered  to  be  put  in  the  record  book  of  the  company. 
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“Mr.  Henry  then  offered  the  following  resolution: 
“Resolved,  That  from  the  earnings  of  the  company  as 
shown  by  the  Treasurer’s  report'  there  should  be  paid  the 
following  dividends.  1.  The  regular  semi-annual  dividend 
of  3  per  cent  upon  the  Class  A,  B,  and  C,  preferred  stock  of 
the  company  to  the  preferred  stockholders  of  record 

676  of  the  said  company  as  of  June  30, 1927 ;  and  an  extra 
dividend  of  one  per  cent  upon  the  Class  A,  B,  and  C, 

preferred  stock  outstanding  to  be  paid  as  hereinafter  pro¬ 
vided  to  preferred  stockholders  of  record  of  said  stock  as 
of  June  30,  1927,  a  dividend  of  $11,000  on  account  of  stock 
in  the  company  outstanding  to  be  paid  as  hereinafter  pro¬ 
vided  to  stockholders  of  record  as  of  June  30,  1927. 

“Be  it  further  resolved  that  the  dividends  declared  be 
paid  in  cash  and  the  Treasurer  be  directed  to  disburse 
funds  of  the  company  in  payment  of  said  dividend  in  an 
amount  not  to  exceed  $64,640. 

“There  being  no  further  business  to  come  before  the 
meeting,  upon  motion  duly  made  and  seconded  the  meeting 
was  duly  declared  adjourned.” 

Thereupon  counsel  for  the  defendants  offered  in  evi¬ 
dence  a  waiver  of  notice  of  the  special  meeting  of  the  Board 
of  Directors  of  the  F.  H.  Smith  Company  pertaining  to  a 
meeting  to  be  held'  September  16,  1927,  as  well  as  the  min¬ 
utes  of  that  meeting,  and  read  as  follows: 

“Waiver  of  Notice  of  Special  Meeting  of  the  Board  of  Di¬ 
rectors  of  the  F.  H.  Smith  Company 

“We,  the  undersigned,  being  all  of  the  Directors  of  the 
F.  II.  Smith  Company,  a  corporation  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Delaware,  do  hereby 
waive  notice  of  the  time  and  place  of  a  special  meeting 
of  the  Board  of  Directors  of  said  company  and  of  the  busi¬ 
ness  to  be  transacted  at  said  meeting. 

“We  designate  the  16th  day  of  September,  1927,  at  4 
o’clock  in  the  afternoon,  as  the  time,  and  the  office  of  the 
company,  815  15th  Street,  Northwest,  Washington, 

677  D.  C.,  as  the  place  of  said  special  meeting  of  the 
Board  of  Directors.  We  do  hereby  waive  all  notice 

and  requirements,  contained  in  the  by-laws  of  said  cor¬ 
poration  with  respect  to  such  meeting  of  the  Board  of  Di- 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


457 


rectors  or  of  the  objects  ;md  purpose  of  said  faceting,  and 
specifically  we  do  consent  that  among  other  ^things  there 
may  be  considered  at  said  meeting  a  resolution  providing 
for  the  issuance  of  $7,500,000  of  the  preferred  stock  of 
this  corporation,  issued  under  and  pursuant  to  the  amend¬ 
ment  to  the  charter  of  said  corporation  this  day  duly  filed 
and  recorded,  which  said  resolution  shall  fix  the  rate  and 
date  of  dividends  upon  said  issue  of  said  preferred  stock, 
and  also  that  any  and  all  other  questions  may  be  consid¬ 
ered  which  might  properly  come  before  said  I  meeting.’’ 

Counsel  for  the  defendants  then  offered  in  evidence  and 
read  to  the  jury  the  minutes  of  the  Special  Mjefting  of  the 
Board  of  Directors  of  the  F.  H.  Smith  Company,  held  Sep¬ 
tember  16th,  1927,  as  follows:  j 

“A  Special  meeting  of  the  Board  of  Directors  of  The 
F.  II.  Smith  Company  was  duly  held  at  the;  office  of  the 
company,  815  15th  Street,  Northwest,  Washington,  D.  C. 
on  the  16th  day  of  September,  1927,  at  4  o’clock  p.  m. 

“Present :  G.  Bryan  Pitts,  S.  J.  Henry,  John  H.  Edwards, 
Jr.,  Daniel  R.  Crissinger,  Frederick  X.  Zihlman,  Ezra 
Gould.  G.  Elbert  Anadale  being  absent  on  account  oi 
illness. 

“The  Chairman  of  the  Board,  G.  Bryan  Pitts,  presided. 

“On  motion  duly  made,  seconded  and  carried,  John  II. 
Edwards,  Jr.,  was  elected  to  act  as  secretary  pro 
67S  tern  of  said  meeting  in  the  absence  of  C.  Elbert 
Anadale. 

I 

“After  due  consideration  the  following  resolution  was 
in  due  form  adopted: 

“  ‘Resolved,  that  this  corporation  issue  forthwith  upon 
the  filing  and  recording  of  certificate  in  compliance  with 
Section  13  of  the  general  corporation  laws  jof  the  State 
of  Delaware,  75,000  shares  of  its  authorized  preferred 
stock;  that  said  75,000  shares  of  preferred  stock  to  be  is¬ 
sued  under  and  pursuant  to  this  resolution  i  shall  entitle 
the  holders  thereof  to  receive  cumulative  preferential  divi¬ 
dends  at  the  rate  of  seven  and  one-half  perj  centum  per 
annum;  and  that  said  dividends  upon  said  75,000  shares  of 
preferred  stock  shall  be  payable  semi-annually  in  each 
vear  on  March  15  and  September  15.’ 
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“It  was  determined  bv  the  Board  of  Directors  to  issue 
75,000  shares  of  the  authorized  preferred  stock  of  the  cor¬ 
poration,  and  to  offer  for  sale  at  par  and  accrued  interest 
such  portion  of  said  75,000  shares  as  shall  not  be  taken 
up  in  exchange  for  the  preferred  stock  of  various  classes 
now  outstanding  and  as  a  stock  dividend  under  the  resolu¬ 
tion  of  the  Board  of  Directors  adopted  at  its  meeting  on 
September  12,  1927. 

“There  being  no  further  business,  upon  motion  duly 
made,  seconded  and  carried,  the  meeting  was  adjourned.” 

Counsel  for  the  defendant  thereupon  offered  in  evidence 
and  read  to  the  jury  from  the  minutes  of  the  special  meet¬ 
ing  of  the  Board  of  Directors  of  The  F.  II.  Smith 
679  Company  Smith  Company  held  May  1st,  1928,  as  fol¬ 
lows  : 

“The  meeting  of  the  Board  of  Directors  of  The  F.  H. 
Smith  Company  was  held  at  the  offices  of  the  company,  815 
15th  Street,  Northwest,  Washington,  D.  C.,  on  the  first 
day  of  May,  1928,  at  11  o’clock  in  the  forenoon. 

“Present:  G.  Brvan  Pitts,  Samuel  J.  Henry  I).  R.  Cris- 
singer,  C.  Elbert  Anadale,  F.  X.  Zihlman  and  J.  R.  Ed¬ 
wards,  Jr. 

“The  Chairman  of  the  Board  presided,  and  the  secre- 
tarv  acted  as  secretary  of  the  meeting. 

“The  secretary  then  presented  a  waiver  of  notice  of 
this  meeting  signed  by  each  director,  which  was  ordered 
spread  upon  the  minutes. 

####### 


“The  resignation  of  Ezra  Gould  as  a  Director  of  the 
company,  and  the  resignation  of  C.  Elbert  Anadale  as  sec¬ 
retary  of  the  company,  were  read  by  the  secretary,  and 
upon  motion  duly  made  and  seconded,  the  following  resolu¬ 
tion  was  unanimously  made  and  adopted: 

“  ‘Resolved;  that  the  resignations  tendered  by  Messrs. 
Gould  and  Anadale  be,  and  the  same  are  hereby  accepted. 

“  ‘And  be  it  further  resolved,  that  the  meeting  shall 
now  proceed  to  the  election  of  a  secretary  to  fill  the  va- 
canev  caused  bv  Mr.  Anadale ’s  resignation.’ 

V  V  l — > 
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“Mr.  Anadale  then  offered  the  following  Resolution : 

“  ‘Resolved,  that  J.  Maynard  Magruder,  now  assistant 
secretary  of  the  company,  be  elected  secretary  of  the  com¬ 
pany.  ’ 

j 

680  “Upon  a  vote  being  taken  Mr.  Magruder  was 
unanimously  elected  secretary  of  the  company. 

“Upon  motion  made  by  Mr.  Henry  and  duly  seconded, 
the  following  resolution  was  adopted: 

“  ‘Resolved,  That  Lewis  E.  Thomas,  assistant  treasurer 
of  the  company,  be  and  he  is  hereby  empowered  to  sign 
checks  issued  by  The  F.  H.  Smith  Company, or  The  F.  H. 
Smith  Company,  Trustee,  on  such  banks,  trust  companies 
or  bankers  as  may  be  designated  by  the  vice-president  from 
time  to  time.’ 

“The  Secretary  then  read  to  the  meeting  proposed 
change  in  the  by-laws  of  the  corporation,  which  read  as 
follows,  and  gave  notice  that  a  vote  would  b^  taken  on  this 
proposed  amendment  to  the  by-laws  at  the  special  meetings 
to  be  held  May  8,  1928,  of  the  stockholders  and  directors. 

“It  is  proposed  that  Article  IV,  Section  1,  reading  as 
follows :  i 

“  ‘Article  IV. 

“  ‘The  total  authorized  capital  stock  of  this  corporation 
is  ‘100,000  shares  of  preferred  stock  of  tliel  par  value  of 
$100  each,  and  150,000  shares  of  common  stock  without 
nominal  or  par  value.  ’ 

j 

“be  changed  to  read  as  follows: 

I 

| 

“  ‘Article  IV.  j 

“  ‘(1)  The  total  authorized  capital  stock  of  this  corpor¬ 
ation  is  300,000  shares  of  preferred  stock  of:  the  par  value 
of  $100  each;  and  200,000  shares  of  bommon  stock 

681  without  nominal  or  par  value.’ 

“The  Secretary  having  read  the  minutes  of  the 
last  meeting  of  the  Board  of  Directors,  held  on  the  28th 
day  of  January,  1928,  and  there  being  no  further  business 

| 

I 

I 

j 
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to  come  before  the  meeting,  upon  motion  duly  made,  sec¬ 
onded  and  carried,  the  meeting  was  declared  adjourned.” 

Counsel  for  the  defendant  thereupon  offered  in  evidence 
and  read  to  the  jury  the  resignation  of  Ezra  Gould,  dated 
February  6,  10*28,  as  follows: 

“S.  J.  Henry,  President  F.  H.  Smith  Company, 

Smith  Building, 

Washington,  D.  C. 

Dear  Sir: 

“It  is  with  very  much  regret  that  I  tender  my  resigna¬ 
tion  as  director  of  The  F.  H.  Smith  Company,  to  take  effect 
immediately.  My  banking  interests  require  so  much  of  my 
time  that  this  action  is  necessary  on  my  part.  I  would 
appreciate  it - ” 

The  defendant  thereupon  offered  in  evidence  the  min¬ 
utes  of  May  7,  1928,  and  read  to  the  jury  as  follows : 

“ Minutes  of  a  Special  Meeting  of  the  Board  of  Directors 

of  the  F.  //.  Smith  Company. 

“A  meeting  of  the  Board  of  Directors  of  The  F.  H. 
Smith  Company  was  held  at  the  offices  of  the  company, 
815  15th  Street,  Northwest,  Washington,  D.  C.,  on 
682  the  7th  day  of  May,  1928,  at  3  o’clock  p.  m. 

“Present:  G.  Bryan  Pitts,  Samuel  J.  Henry,  D.  B. 
Crissinger,  G.  Elbert  Anadale  and  F.  N.  Zihlman. 

“The  Chairman  of  the  Board  presided,  and  the  secretary 
acted  as  secretary  of  the  meeting. 

“The  secretary  then  presented  a  waiver  of  notice  of  this 
meeting,  signed  by  each  director,  which  was  ordered  spread 
upon  the  minutes: 

*####*# 

“The  minutes  of  the  last  meeting,  held  on  the  first  day 
of  May,  1928,  were  read  by  the  Secretary  and  approved 
without  change. 

“The  Secretary  then  read  to  the  meeting  the  oath  of 
the  secretary,  properly  sworn  to,  and  upon  motion  duly 
made,  seconded  and  carried,  it  was  resolved  that  the  oath 
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of  the  secretary  as  read  be  accepted  and  placed  in  the 
record  book  of  the  corporation. 

“Upon  motion  of  i\Ir.  Henry,  the  following  resolution 
was  unanimously  adopted: 

“  ‘Resolved,  That  Article  6  of  the  by-laws  of  the  F.  H. 
Smith  Company  be  amended  so  that  said  Article  6,  after 
amendment,  shall  read  as  follows: 

“  ‘The  executive  officers  of  the  company  shall  be  a  chair¬ 
man  of  the  Board  of  Directors,  a  president,  <1  chairman  of 
the  Executive  Committee,  a  first  vice-president,  one  or 
more  vice-presidents,  a  secretary,  a  treasurer,  and  such 
other  officers  as  may  from  time  to  time  be  elected  by  the 
Board  of  Directors  or  appointed  by  the  Chairman 
683  of  the  Board  of  Directors.  The  secretary  and  treas¬ 
urer  may  or  may  not  be  the  same  person,  and  the 
vice-president  may,  if  deemed  advisable  by  ithe  Board  of 
Directors,  hold  the  offices  of  vice-president  and  treasurer 
or  vice-president  and  secretary,  but  not  the  qffices  of  vice- 
president,  secretary  and  treasurer.’ 

“The  chairman  of  the  meeting  then  asked  for  nomina¬ 
tions  to  till  the  office  of  first  vice-president,  as  well  as  nom¬ 
inations  to  fill  the  offices  of  two  vice-presidents.  Mr.  Henry 
then  nominated  Mr.  Anadale  to  be  first  vice-president,  and 
there  being  no  further  nominations,  upon  |  motion  duly 
made,  the  following  resolution  was  unanimously  adopted: 

“  ‘Resolved,  That  C.  Elbert  Anadale  be  and  he  is  hereby 
elected  first  vice-president  of  the  company,  to  serve  until 
his  successor  shall  be  elected  and  qualify.’ 

“The  Chairman  of  the  Board  then  asked  for  nominations 
for  two  vice-presidents.  Mr.  Edwards  and  Mr.  Dawes  were 
nominated,  and  upon  motion  of  Mr.  Anadale j the  following 
resolution  was  unanimously  adopted: 

i 

“  ‘Resolved,  That  John  II.  Edwards,  Jr.,  pud  Byron  F. 
Dawes  be  and  they  are  hereby  elected  vice-presidents  of  the 
company,  to  serve  until  their  successors  shkll  be  elected 
and  qualify.’ 

i 

“The  secretary  read  to  the  meeting  the  resignation  of 
John  H.  Edwards,  Jr.,  as  treasurer  of  | the  company, 
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684  and  upon  motion  duly  made  and  seconded,  the  fol¬ 
lowing  resolution  was  unanimously  adopted : 

“  ‘Resolved,  That  the  resignation  tendered  bv  Mr.  John 
II.  Edwards,  Jr.,  as  Treasurer  of  the  company  be  and  the 
same  is  hereby  accepted. 

“  ‘And  be  it  further  resolved,  that  the  meeting  shall  now 
proceed  to  the  election  of  a  treasurer  to  till  the  vacancy 
caused  by  Mr.  Edwards’  resignation.’ 

“The  Chairman  then  asked  for  nominations  for  the  office 
of  treasurer  to  fill  the  vacancv  caused  bv  Mr.  Edwards’ 
election  as  vice-president  and  resignation  as  treasurer. 
Mr.  Crissinger  nominated  Mr.  Lewis  E.  Thomas,  and  upon 
motion  duly  made  and  seconded,  the  following  resolution 
was  unanimously  adopted: 

“  ‘Resolved,  that  Lewis  E.  Thomas  be  and  he  is  hereby 
elected  treasurer  of  the  company  to  serve  until  his  succes¬ 
sor  shall  be  elected  and  qualify.’ 

“The  Chairman  of  the  Board  then  announced  the  ap¬ 
pointment  of  Pearce  P.  Smith  and  Clyde  F.  Miller  as  assis¬ 
tant  treasurers^  and  E.  L.  Fuegel  as  assistant  secretary  of 
the  company,  and  upon  motion  made  by  Mr.  Zihlman  the 
following  resolution  was  unanimously  adopted: 

“  ‘Resolved,  that  the  appointment  of  Pearce  P.  Smith 
and  Clyde  F.  Miller  as  assistant  treasurers  of  the  corpor¬ 
ation,  and  E.  L.  Fuegel  as  assistant  secretary  of  the  cor¬ 
poration,  be  and  the  same  hereby  is  confirmed  and  ratified, 
the  said  assistant  treasurers  and  assistant  secretary 

685  to  exercise  such  duties  as  are  designated  by  the  by¬ 
laws  of  the  corporation,  and  such  other  duties  as  are 

designated  from  time  to  time  by  the  Chairman  of  the  Board 
of  Directors.’ 

“There  being  no  further  business  to  come  before  the 
meeting,  upon  motion  duly  made,  seconded  and  carried,  the 
meeting  -as  declared  adjourned.” 

Defendant  thereupon  produced  as  a  witness  one  Joseph 
B.  Shea,  who,1  having  been  first  duly  sworn,  testified  in 
substance  as  follows:  That  he  works  for  the  F.  H.  Smith 
Company  at  its  present  offices  at  Wilmington,  Delaware, 
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as  well  as  when  it  had  its  offices  in  the  city  of  Washington, 
District  of  Columbia,  having  been  employed  by  the  Smith 
Company  since  June,  1922;  that  he  was  a  bond  teller  or 
security  clerk.  The  witness  was  then  shown  Defendants’ 
Exhibit  38a  for  identification  and  testified  that  his  signa¬ 
ture  appeared  thereon,  that  lie  recalled  the  transaction  to 
which  the  paper  related,  and  that  the  paper  ^as  a  bill  of 
sale,  for  an  exchange  of  bonds.  Counsel  for  the  defendants 
thereupon  stated  that  this  testimony  related  to  item  60  of 
the  bill  of  particulars,  wherein  it  was  alleged  that  $9,067.55 
was  embezzled,  and  directed  the  attention  of  the  witness 
to  the  figure  upon  the  bill  of  sale  of  $9,067.5p.  "Witness 
thereupon  testified  that  this  figure  of  $9,067.55  represented 
a  difference  in  accrued  interest  and  that  the  witness  figured 
the  said  difference  himself. 

Thereupon  bill  of  sale  containing  the  figure  $9,067.55 
was  marked  for  identification  as  Defendants’  No.  38, 
686  and  was  offered  and  received  in  evidence. 

The  attention  of  the  witness  was  then  directed  to 
a  copy  of  the  bill  of  sale,  which  was  a  pink  sheet  of  paper, 
and  he  stated  that  that  particular  paper  went  to  the  record 
department.  The  witness  testified  that  the  initials  J.  A.  C. 
thereon  stood  for  J.  A.  Collins,  who  was  a  npessenger  of 
the  record  department,  who  is  at  present  in  Wilmington, 
Delaware,  employed  by  the  Smith  Company,  and  that  the 
piece  of  paper  was  a  copy  of  the  original  bill  Of  sale. 

The  attention  of  the  witness  was  then  directed  to  the 
heading  “Balance  due  client,”  of  $3,525,  and  he  testified 
that  that  represented  the  difference  in  accrued  interest, 
meaning  that  the  interest  on  the  bonds  which  the  client 
turned  in  was  more  than  the  interest  on  the  bonds  that  the 
company  gave  to  the  clients,  and  that  the  $3|525  was  an 
adjustment  of  the  amount  then  due  to  the  client. 

Counsel  for  the  defendants  then  stated  that  this  testi¬ 
mony  was  admissible  respecting  item  31  of  the,  bill  of  par¬ 
ticulars  containing  the  charge  that  $3,525  was  embezzled. 

Thereupon  the  pink  slip  identified  by  the  witness  was 
shown  to  the  jury. 

Thereupon  the  defendants  produced  as  a  fitness  Mr. 
E.  L.  Coblentz,  who,  having  been  first  duly  sworn,  testi¬ 
fied  in  substance  as  follows:  That  he  lives  in  Middletown, 
Maryland;  that  he  is  president  of  the  Central  Trust  Com- 
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pany  of  Maryland,  which  hank  is  located  in  Frederick. 

Maryland,  and  is  connected  with  various  business  enter- 
* 

prises  in  that  city,  and  was  formerly  a  practicing 

687  attorney.  Witness  further  testified  that  he  also  had 
some  business  connection  in  the  city  of  Washington, 

District  of  Columbia,  being  connected  with  the  Continental 
Life  Insurance  Company,  has  an  office  in  the  Investment 
Building,  and  he  is  also  interested  as  a  director  in  the 
Wardman  Properties,  Incorporated,  which  owns  the  Ward- 
man  Park  Hotel  as  well  as  a  number  of  other  real  estate 
properties  in  the  city  of  Washington,  District  of  Columbia; 
that  he  was  formerly  president  of  the  Potomac  Edison 
Company,  and  is  now  chairman  of  the  board  and  executive 
committee  of  the  institution.  Witness  further  testified  that 
he  knows  the  defendants  G.  Bryan  Pitts,  Mr.  Edwards  and 
Mr.  Anadale,  and  that  he  had  had  business  dealings  with 
the  defendant  Pitts. 

Witness  thereupon  testified  that  in  1925  lie  and  his  asso¬ 
ciates  were  interested  in  a  couple  of  properties  located  in 
the  citv  of  Washington,  and  that  they  had  an  offer  to  our- 
chase  the  said  properties;  that  at  that  time  Mr.  Pitts  was 
not  one  of  his  associates;  that  there  was  an  offer  to  pur¬ 
chase  the  property,  but  the  property  had  been  operating 
at  a  loss;  that  Mr.  Pitts  knew  the  property  very  well  and 
the  witness  spoke  to  Mr.  Pitts  with  reference  to  what  was 
the  best  thing  to  do  with  the  property,  and  after  some  dis¬ 
cussion  the  witness  testified  that  Mr.  Pitts  advised  him 
and  in  that  advice  the  witness  concurred,  that  it  would  be 
better  to  take  the  loss  in  that  building  and  perhaps  build 
a  couple  of  new  buildings  in  order  to  recuperate  the  loss 
in  the  old  building.  Witness  further  testified  that  pur¬ 
suant  to  that  suggestion  he  and  his  associates  were  re¬ 
sponsible  for  incorporating  three  companies  at  dif- 

688  ferent  times,  one  known  as  the  Boulevard  Apart¬ 
ment  Corporation,  which  took  the  Boulevard  Apart¬ 
ments  in  the  city  of  Washington,  District  of  Columbia, 
located  on  Xew  York  Avenue,  on  which  the  F.  H.  Smith 
Company  placed  a  first  trust  of  $1,250,000  in  October,  1925; 
that  that  the  Boulevard  Apartment  was  completed  and  was 
later  sold  and  the  $1,250,000  mortgage  was  paid  off  and  the 
bonds  called.  Witness  further  testified  that  the  second 
property  in  which  he  and  his  associates  were  interested 
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was  known  as  the  43rd  and  Locust  Street  Building  Com¬ 
pany;  that  the  corporation  purchased  a  lot  of  land  at  the 
corner  of  43rd  and  Locust  Streets  in  the  city  of  Philadel¬ 
phia,  Pennsylvania,  and  the  F.  H.  Smith  Company  put  a 
mortgage  thereon  of  $1,300,000,  and  that  the  ibuilding  was 
practically  completed  in  the  latter  part  of  1927 ;  that  it  had 
cost  more  than  it  was  estimated  that  the  building  would 
cost,  requiring  the  witness  and  his  associates  to  put  up 
more  money  than  they  had  originally  calculated  would  be 
necessary  to  complete  the  building,  and  that  moreover  real 
estate  conditions  at  that  time  in  Philadelphia,!  as  well  as  in 
other  cities,  had  become  somewhat  depressed,!  and  in  order 
to  make  the  building  a  success  it  was  considered  necessary 
to  have  it  furnished  and  operating  as  an  apartment  hotel 
instead  of  merely  an  apartment,  as  was  contemplated  at 
the  time  of  the  inception  of  the  project;  that  accordingly 
it  became  necessary  to  raise  considerably  more  money  than 
he  and  his  associates  had  wished  to  raise  or  were  really 
in  a  position  to  raise  on  junior  financing,  which  is  always 
difficult  financing;  that  accordingly  the  witness  consulted 
Mr.  Pitts  and  explained  to  him  the  unsatisfactory 
6S9  condition  of  things  concerning  this  property  in  Phil¬ 
adelphia.  The  witness  further  testified  that  in  this 
conference  that  he  had  with  Mr.  Pitts  concerning  the  43rd 
and  Locust  Street  building  Mr.  Pitts  stated  tjo  the  witness 
that  he  felt  that  the  witness  would  be  making  a  mistake  in 
trying  to  get  out  of  the  property  or  to  sell  it  at  that  time, 
which  was  in  1927,  about  the  middle  of  the  year,  or  in  the 
fall.  "Witness  further  stated  that  in  that  conyersation  Mr. 
Pitts  advised  the  witness  that  if  the  witness  jwislied  to  be¬ 
come  rid  of  the  property  that  Mr.  Pitts  would  take  it  from 
the  witness  and  his  associates,  but  that  he  \yould  not  pay 
any  profit  upon  the  building,  assuring  the  witness  that  lie 
would  see  that  the  witness  and  his  associates  were  repaid 
what  they  had  put  into  the  venture. 

Witness  further  testified  that  he  and  his  Associates  had 
advanced  $50,000  approximately  for  the  payment  of  the 
first  trust  interest,  and  that  he  and  his  associates  thereupon 
accepted  the  offer  of  Mr.  Pitts,  turning  over  to  Mr.  Pitts 
the  capital  stock  of  the  43rd  and  Locust  Street  building 
and  “stepped  out  of  the  picture,”  agreeing,  however,  that 
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lie  and  the  then  officers  of  the  corporation  which  owned 
the  building  subject  to  the  mortgage  would  remain  as  offi¬ 
cers  until  Mr.  Pitts  could  arrange  a  sale  of  the  property 
or  some  other  financial  transaction  with  reference  thereto, 
but  from  that  date  on  Mr.  Pitts  was  the  sole  owner  of  all 
of  the  capital  stock  of  that  corporation. 

Witness  further  testified  that  thereupon  in  the  fall  of 
1927  he  signed  and  delivered  to  Mr.  Pitts  the  stock 

690  of  the  43rd  and  Locust  Street  Building  Company. 
Witness  further  testified  that  the  construction  of  the 

building  commenced  in  the  early  part  of  1926  and  that  it 
was  in  the  fall  of  1927  when  the  building  was  almost  com¬ 
pleted  that  the  discussion  ensued  concerning  the  change 
of  character  of  the  enterprise  from  an  apartment  to  an 
apartment  hotel,  requiring  furniture  and  furnishings.  The 
witness  further  testified  that  he  and  his  associate-  had  ad¬ 
vanced  money  into  the  enterprise  in  addition  to  the  pro¬ 
ceeds  of  the  first  mortgage  loan  which  they  secured  from 
the  F.  H.  Smith  Company;  that  the  contractor  agreed  to 
take  part  of  a  second  mortgage  for  part  of  the  contract 
price,  and  that  the  witness  and  his  associates  had  accord¬ 
ingly  contributed  between  $45,000  and  $50,000,  and  it  ap¬ 
peared  at  that  time  as  if  they  would  have  to  furnish  a 
couple  of  hundred  thousand  dollars  more  in  order  to  get  the 
property  completed  and  furnished,  and  that  this  consti¬ 
tuted  very  much  more  than  their  original  estimate  of  the 
cost  of  completing  the  project,  which  caused  the  witness 
and  his  associates  to  “get  cold  feet.”  Witness  further 
testified  that  after  the  transfer  of  the  capital  stock  of  the 
company  to  Mr.  Pitts  the  witness  did  not  bother  about  the 
company  any  more,  but  continued  as  an  officer  of  the  com¬ 
pany  for  a  short  time  until  the  building  was  sold  to  the 
Maddux  Company,  at  which  time  the  witness  resigned  as 
an  officer. 

The  witness  thereupon  proceeded  to  explain  the  Beverly 
Building  Company  as  follows:  That  Beverly  Building  Com¬ 
pany  was  organized  to  build  what  was  known  as  the  Law 
and  Finance  Building  of  Pittsburgh,  an  office  building  to 
be  located  in  the  city  of  Pittsburgh,  Pennsylvania; 

691  that  he  and  his  associates  organized  the  Beverly 
Building  Company ;  that  Mr.  Matthias  was  associat¬ 
ed  with  the  witness  and  they  represented  other  persons 
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who  had  interests  in  other  properties  and  did  not  really 
wish  to  appear  in  the  corporate  set-up;  that: a  man  by  the 
name  of  Frank  W.  Tyson,  acting  as  secretary  and  treas¬ 
urer,  Mr.  Tyson  being  at  that  time  employed  in  connection 
with  the  management  of  a  building  in  the  city  of  Washing¬ 
ton;  that  in  connection  with  the  organization  of  the  Bev¬ 
erly  Building  Company  Mr.  Pitts  was  not  concerned  with 
the  organization  except  in  so  far  as  the  witness  and  his 
associates  requested  Mr.  Pitts  so  to  do ;  thatj  the  attorneys 
for  the  Smith  Company  secured  the  necessary  papers 
through  some  Delaware  corporation  organization,  but  that 
Mr.  Pitts  did  not  have  any  interest  in  the  Bei’erly  Building 
Company  at  that  time. 

Witness  further  testified  that  there  was  a  jfirst  mortgage 
placed  upon  the  property,  that  is  a  building  mortgage,  of 
a  million  and  a  half  dollars,  which  was  sold  around  the 
middle  of  1926,  approximately  in  the  month  bf  June  there¬ 
of,  and  the  contract  had  been  awarded  to  the  Boyle-Robert- 
son  Construction  Company  to  build  the  building;  that  the 
Boylo-Eobertson  Construction  Company  agreed  to  take 
part  of  the  second  trust  as  a  part  of  the  contract ;  that  after 
the  building  was  partially  completed  the  Bbyle-Eobertson 
Construction  Company  failed,  going  into  bankruptcy,  and 
the  B.  P.  Whitty  Company  was  then  employed  to  complete 
the  building  and  finally  did  complete  it. 

The  witness  testified  further  that!  at  about  the 
692  same  time  and  for  the  same  reason  that  the  negotia¬ 
tions  were  made  with  Mr.  Pitts  with  reference  to  the 
43rd  and  Locust  Streets  building,  the  same  tying  was  done 
with  reference  to  the  Beverly  Building  Corporation,  and 
that  Mr.  Pitts  took  that  over,  relieving  the  witness  and  his 
associates  of  the  necessity  of  putting  any ;  cash  into  the 
structure,  and  that  in  the  negotiations  for  Both  the  43rd 
and  Locust  Streets  building  property  and  tye  Law  &  Fi¬ 
nance  Building  of  Pittsburgh  all  negotiations  had  by  the 
witness  were  with  Mr.  Pitts  directly. 

Witness  further  testified  that  when  he  turned  over  to 
Mr.  Pitts  the  stock  of  the  Beverly  Building  Company  the 
building  in  Pittsburgh  was  not  nearly  completed,  but  was 
approximately  in  its  middle  stages;  that  it j was  after  the 
E.  P.  Whitty  Company  had  been  employed; to  finance  the 
contract,  which  the  Boyle-Eobertson  Company  because  of 
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bankruptcy  had  not  been  able  to  complete.  Witness  fur¬ 
ther  testified  that  the  situation  in  Pittsburgh  became  acute 
and  that  a  completion  bond  caused  some  further  negotia¬ 
tions. 

Witness  further  testified  that  when  the  work  upon  the 
Law  and  Finance  Building  was  abandoned  by  the  Boyle- 
liobertson  Company  due  to  its  bankruptcy,  a  substantial 
portion  of  the  proceeds  of  the  original  first  mortgage 
financing  remained,  but  that  the  witness  did  not  recall  the 
amount  thereof ;  that  accordingly  there  was  a  credit  on  the 
books  of  the  F.  II.  Smith  Company  in  favor  of  the  Beverly 
Building  Company  which  was  the  original  credit  less  the 
amounts  which  had  been  paid  to  the  contractor  for 
693  the  work  to  date. 

The  witness  further  testified  that  after  he  ceased 
to  be  the  owner  of  the  capital  stock  of  the  Beverly  Build¬ 
ing  Company  he  continued  for  a  short  while  as  an  officer 
thereof  as  part  of  the  original  understanding  with  the  wit¬ 
ness  that  the  officers  would  not  be  changed  until  some 
arrangement  could  be  made  to  refinance  or  to  rehandle  the 
building  in  some  way.  Witness  thought  that  Mr.  Matthias 
was  president  of  the  Beverly  Building  Company  and  that 
he  continued  as  such  for  a  while  after  the  capital  stock  had 
been  delivered  to  Mr.  Pitts. 

Witness  further  testified  that  when  the  financing  of  the 
building  was  arranged  in  order  to  relieve  the  witness  and 
his  associates  of  details,  a  general  authorization  was  signed 
authorizing  Mr.  Pitts  to  handle  the  finances  of  the  com¬ 
pany  from  time  to  time. 

Thereupon  a  piece  of  paper  was  exhibited  to  the  witness, 
who  testified  that  that  was  the  authorization  of  the  Bev¬ 
erly  Building  Company,  the  general  authorization  of  which 
the  witness  had  spoken,  giving  Mr.  Pitts  the  right  to  direct 
the  financing  of  that  corporation,  and  that  the  paper  bears 
date  September  16,  1926. 

Thereupon  a  letter  dated  September  16,  1926,  addressed 
to  G.  Bryan  Pitts  and  the  F.  H.  Smith  Company,  signed 
by  Charles  M.  Matthias  per  E.  L.  Coblentz,  president  of 
the  Beverly  Building  Company,  was  offered  and  received 
in  evidence  as  Defendants’  Exhibit  No.  50,  and  concerning 
which  the  witness  testified  that  it  was  a  letter  signed  by  the 
witness  directed  to  Mr.  Pitts  and  the  Smith  Corn- 
634  pany  for  the  purpose  of  authorizing  Mr.  Pitts  to 
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handle  the  affairs  of  the  Beverly  Building  Company, 
and  that  Mr.  Matthias  and  the  witness  had  an  arrange¬ 
ment  with  reference  to  these  buildings  wherein  each  was 
authorized  to  act  for  the  other  and  did  so  act  and  that 
sometimes  Mr.  Matthias  signed  the  name  of  the  witness 
and  sometimes  the  witness  signed  the  namg  of  Mr.  Mat¬ 
thias,  when  it  was  required. 

Thereupon  Defendants’  Exhibit  No.  50  jwas  read  by 
counsel  for  the  defendants  to  the  jury,  as  follows: 

“G.  Bryan  Pitts  and  the  F.  H.  Smith  Company. 

Gentlemen  : 

I 

“This  will  authorize  Mr.  G.  Bryan  Pitts  to  act  for  us  in 
the  latter  of  all  financial  affairs  of  this  corporation. 

“The  F.  H.  Smith  Company  is  hereby  authorized  to  dis¬ 
burse  moneys  in  accordance  with  direction^  of  G.  Bryan 
Pitts  and  to  charge  the  same  to  our  account,  i 

“BEVERLY  BUILDING  CORPORATION, 
“By  CHARLES  M.  MATTHIAS, 

“PerE.  L.  COBLENTZ,  President j 

"Witness  further  testified  that  after  this  letter  marked 
Defendants’  Exhibit  No.  50  had  been  signed  by  him  that  he 
was  called  upon  at  various  times  to  sign  note$  and  vouchers 
and  other  authorizations  and  documents  peritaining  to  the 
Beverly  Building  Company’s  affairs,  as  well  on  occasions 
to  the  affairs  of  the  43rd  and  Locust  Streets  Building 
Company.  Witness  further  testified  that  he  does  not  recall 
the  particular  dates  on  which  he  signed  any  of  the  author¬ 
izations. 

695  Witness  further  testified  that  he  dbes  not  recall 
the  particular  dates  upon  which  he  signed  any  of 
the  authorizations  and  that  Mr.  Pitts  was  handling  the  af¬ 
fairs  of  the  company  and  from  time  to  time  presented  to 
the  witness  authorizations  and  receipts  to  be  signed,  which 
the  witness  signed. 

The  witness  further  testified  that  Mr.  Pitts  very  fre- 
quently  talked  over  the  affairs  of  the  Beverly  Building 
Company  with  the  witness  when  the  witness  ivould  come  to 
Washington,  how  it  was  progressing  and  what  its  problems 
were,  and  that  this  was  so  particularly  because  of  the  fail¬ 
ure  of  the  Boyle-Robertson  Company  and  precipitating  a 
crisis  in  the  building. 
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A  note  dated  January  13,  1927,  was  thereupon  exhibited 
to  the  witness,  who  testified  that  it  was  a  note  of  the  43rd 
&  Locust  Streets  Building  Company  and  bore  the  signa¬ 
ture  of  the  witness  thereupon.  The  note  was  thereupon 
marked  as  Defendants’  Exhibit  51  for  identification. 

The  witness  was  thereupon  shown  another  note  dated 
March  1,  1927,  and  he  testified  that  it  was  his  signature 
thereupon,  and  accordingly  it  was  marked  for  identification 
as  Defendants’  Exhibit  No.  52,  being  a  note  of  the  Beverly 
Building  Company. 

"Witness  was  .thereupon  shown  another  note  and  he  testi¬ 
fied  that  it  was  his  signature  thereupon,  and  the  note  was 
accordingly  marked  Defendants’  Exhibit  No.  53  for  identi¬ 
fication. 

The  witness  was  thereupon  shown  another  note,  which  he 
testified  was  his  signature  thereupon,  and  it  was  ac- 

696  cordingly  marked  for  identification  as  Defendants’ 
Exhibit  54  for  identification. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereupon,  and  this  note  was 
accordingly  marked  Defendants’  Exhibit  55  for  identifica¬ 
tion. 

"Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  56  for  identification. 

"Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  57  for  identification. 

"Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  58  for  identification. 

"Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  59  for  identification. 

"Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  60  for  identification. 

"Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  61  for 

697  identification. 

Witness  was  thereupon  shown  another  note,  and 
he  testified  that  it  was  his  signature  thereon,  and  this  note 
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was  accordingly  marked  Defendants’  Exhibit  62m  for  iden¬ 
tification. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  63  f or[  identification. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  64  for  identification. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  65  f or|  identification. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  66  foil  identification. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  this  note  was  ac¬ 
cordingly  marked  Defendants’  Exhibit  67  for  identification. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  j  this  note  was 
accordingly  marked  Defendants’  Exhibit  68  for  identifica¬ 
tion. 

698  Witness  was  thereupon  shown  another  note,  and 
he  testified  that  it  was  his  signature  thereon,  and 
this  note  was  accordingly  marked  Defendants’  Exhibit  69 
for  Identification.  ’  \  | 

Witness  was  thereupon  shown  another  noth,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and  j  this  note  was 
accordingly  marked  Defendants’  Exhibit  70  for  identifica¬ 
tion.  j 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and! this  note  was 
accordingly  marked  Defendants’  Exhibit  71  for  identifica¬ 
tion. 

Witness  was  thereupon  shown  another  note,  and  he  testi¬ 
fied  that  it  was  his  signature  thereon,  and! this  note  was 
accordingly  marked  Defendants’  Exhibit  72  for  identifica¬ 
tion. 

Thereupon  a  group  of  papers  were  exhibited  to  the  wit¬ 
ness,  who  testified  after  examining  them  that  they  all  bore 
his  signature,  and  accordingly  the  papers!  were  marked 
for  identification  as  Defendants’  No.  73  to  98,  both  inclu¬ 


sive. 
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Thereupon  on  cross-examination  the  witness  testified  in 
substance  as  follows:  That  he  thought  that  all  of  these 
papers  which  he  had  previously  examined  were  tilled  in 
when  he  signed  them;  that  he  did  not  believe  that  he  ever 
signed  any  papers  in  blank  and  give  them  to  Mr.  Pitts  for 
use  afterwards;  that  he  did  not  have  any  recollection,  but 
lu>  did  not  believe  that  he  would  have  done  it,  and 
(>99  that  he  thinks  he  would  have  remembered  it  but  that 
he  does  —  recall  ever  having  done  it. 

The  attention  of  the  witness  was  thereupon  directed  to 
certain  notes  and  his  attention  called  to  the  fact  that  they 
were  all  payable  to  Pitts  personally,  and  concerning  them 
the  witness  stated  that  he  did  not  know  very  much  about 
what  they  represented;  that  Mr.  Pitts  was  authorized  to 
handle  and  did  handle  the  finances  of  the  corporations  in 
which  the  witness  and  his  associates  were  interested,  and 
that  lie  was  signing  notes  and  authorizations  as  he  was 
asked.  Witness  further  testified  that  he  expected  if  he 
had  kept  the  building  to  have  had  an  audit  made  and 
checked  the  whole  thing  up,  but  that  Mr.  Pitts  was  per¬ 
sonally  handling  the  financing. 

Witness  further  testified  that  he  pursued  this  course  of 
action  with  respect  to  both  the  Beverly  Building  Company 
and  the  43rd  and  Locust  Streets  building,  but  more  espe¬ 
cially  with  reference  to  the  Beverly  Building  Company, 
because  there  Was  a  bigger  shortage  in  that  company;  in 
other  words,  that  the  first  mortgage  did  not  as  he  under¬ 
stood  it  anything  like  pay  for  the  completion  of  the  build¬ 
ing,  and  that  there  would  have  to  be  a  great  deal  more 
money  raised  on  it  from  time  to  time.  Witness  testified 
that  the  note  did  not  represent  personal  profits  to  Mr. 
Pitts  as  far  as  he  knew. 

Upon  interrogation  by  the  Court,  the  witness  replied  that 
the  notes  concerning  which  he  had  testified  upon  direct  ex¬ 
amination  were  note  his  personal  notes  but  those  executed 
by  him  as  an  official  of  the  company. 

Witness  thereupon  testified  that  the  Central  Trust 
700  Company  of  Frederick,  Maryland,  the  bank  of  which 
he  is  president,  does  not  now  hold  the  notes  of  one 
E.  G.  Feldmari,  a  stenographer  of  the  F.  H.  Smith  Com¬ 
pany  in  the  sum  of  $140,000.  Witness  further  testified 
that  there  were  several  notes  made  by  the  Smith  Com- 
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pany  employees  and  lie  believes  that  H.  G.  Feldman  was 
one  of  them,  secured  by  certain  collateral,  which  were  for¬ 
merly  in  the  bank  but  which  have  not  been  for  some  months 
and  are  not  there  at  the  present  time.  Asked  if  there  was 
a  note  in  his  institution  by  Charles  M.  Wentz,  the  vault 
clerk  of  the  F.  Id.  Smith  Company,  in  the  sum  of  $138,000, 
the  witness  replied  that  he  did  not  know  who  |the  vault  clerk 
was  and  he  did  not  know  who  Wentz  was,  jiut  that  all  of 
the  notes  made  by  Smith  Company  employees  were  all 
collateraled. 

Witness  further  testified  that  the  notes  mentioned  by 
counsel  for  the  Government  were  not  in  the  hank  except  as 
collateral  for  a  period  of  more  than  a  year;  that  they  were 
taken  out  of  the  bank  of  which  he  is  president  by  a  syndi¬ 
cate  and  that  they  were  owned  by  a  syndicate  of  people 
who  were  perfectly  financially  responsible  and  that  under 
the  law  the  bank  could  not  hold  that  type  of  collateral  and 
did  not,  and  that  they  were  taken  out  of  the  bank  entirely 
and  that  the  bank  does  not  now  have  anything  to  do  with 
them ;  that  individuals  who  were  financially  responsible  for 
a  property  and  paid  these  notes,  that  is  topic  these  notes 
as  a  partial  payment,  and  that  at  the  present  time  the  bank 
is  not  involved  in  the  matter  in  any  way,  shape  or  form. 

Witness  further  testified  that  the  bahk  of  which  he 
701  is  president  does  not  hold  at  the' present  time,  either 
directlv  or  indirectlv,  as  collateral  any  Smith  Com- 
pany  paper,  nor  a  single  bond  of  the  F.  H.  Smith  Com¬ 
pany,  other  persons  having  taken  all  of  sijch  paper  and 
bonds  out  of  the  bank. 

Witness  further  testified  that  he  was  in  Palm  Beach  re¬ 
cently  but  he  did  not  know  the  exact  datej;  that  he  was 
there  at  the  time  when  the  Government  attempted  to  serve 
a  subpoena  upon  Joseph  Howard,  and  that  lie  was  in  Mr. 
Pitts’  home  at  that  time. 

Thereupon  the  witness  was  asked  whether  he  saw  Joseph 
Howard  in  the  home  of  Mr.  Pitts  on  the  occasion  that  the 

I 

Government  attempted  to  serve  Joseph  Howard  with  a 
subpoena,  to  which  question  the  defendants  by  their  coun¬ 
sel  duly  objected,  upon  the  ground  that  it  \yas  not  proper 
cross-examination,  which  objection  was  overruled  by  the 
Court,  and  to  the  overruling  of  the  same  an  exception  was 
then  and  there  granted  to  the  defendants  an|I  noted  by  the 
Court  upon  its  minutes. 


474 


G.  BR VAX  FITTS  VS.  UNITED  STATES. 


To  this  question  the  witness  replied  that  he  met  a  col¬ 
ored  fellow  coming-  down  the  steps  of  Mr.  Pitts’  home  whom 
he  thought  was  Joe  Howard  and  to  whom  he  said  “Hello, 
Joe”;  and  that  the  colored  man  evaded  him  and  did  not 
answer;  accordingly  the  witness  does  not  know  whether  it 
was  Joe  Howard  or  not. 

Thereupon  counsel  for  the  defendants  inquired  of  the 
Court  whether  it  was  the  ruling  of  the  Court  that  his  ob¬ 
jection  previously  noted  to  this  whole  line  of  testimony 
as  being  improper  cross-examination  extended  to  the  pres¬ 
ent  testimony,  to  which  the  Court  replied  that  it  did. 

Thereupon  the  Court  overruled  objection  to  further 
702  cross-examination  upon  this  line  of  inquiry,  accord¬ 
ing  to  the  defendants  an  exception  to  the  ruling  of 
the  Court,  which  exception  was  then  and  there  noted  on 
its  minutes. 

The  witness  thereupon  testified  that  he  had  a  conversa¬ 
tion  with  Mr.  Pitts  at  that  time  relative  to  Joseph  Howard 
being  served  with  a  subpoena,  and  the  witness  testified  that 
he  had  been  at1  Mr.  Pitts’  home  for  a  day  and  he  naturally 
observed  that  there  was  an  effort  being  made  to  serve  Joe 
Howard  at  that  home;  that  he  realized  this  from  the  at¬ 
mosphere  around  the  home,  and  that  he  then  said  to  Mr. 
Pitts  in  substance  that  if  Joe  Howard  is  here  if  I  were 
you  I  would  not  object  to  his  being  served.  I  think  you 
are  making  a  mistake  if  you  do.  To  which  Mr.  Pitts  re¬ 
plied  that  Joe1  Howard  is  not  here,  and  he  did  not  care  if 
Joe  Howard  was  served  or  not  but  that  he  was  not  there. 
The  witness  further  testified  that  he  was  not  sure  at  all 
that  the  man  whom  he  saw  was  Joe  Howard;  that  by  look¬ 
ing  at  Joe  Howard  he  could  not  now  recognize  him  as  the 
colored  man  whom  he  saw  in  Mr.  Pitts’  home;  that  he 
could  not  recognize  if  it  were  Joe  Howard  or  not;  that  upon 
the  occasion  when  he  saw  the  colored  man  in  Mr.  Pitts’ 
home  that  man  had  what  the  witness  took  to  be  a  dusting 
rag  in  his  hand  corning  down  the  stairway,  so  he  did  not 
have  a  good  view  of  the  man  and  lie  consequently  could 
not  testify  as  to  his  identi/y  with  certainty,  and  that  the 
witness  left  Palm  Beach  that  evening. 

Upon  redirect  examination  the  witness  testified  in  sub¬ 
stance  as  follows;  That  on  that  occasion  he  arrived  in  Palm 
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Bcacli  on  Monday  morning  and  left  on  Tuesday  eve¬ 
ning. 

703  The  witness  further  testified  that  fhe  loans  con¬ 
cerning  which  counsel  for  the  Government  had 

interrogated  him  on  cross-examination  were  all  collateral 
loans,  and  that  the  notes  in  question  were  mfide  out  in  that 
manner  at  the  request  of  the  witness ;  that  they  were  made 
out  in  the  names  of  those  different  persons  ht  his  request; 
that  these  notes  were  never  literally  owned  by  the  bank, 
but  that  they  took  the  place  of  something  | else  that  had 
previously  been  taken  out  as  collateral  for j  another  loan, 
and  the  bank  finally  insisted  that  thev  all  be 'taken  out  and 
that  pending  the  final  removal  of  them  othef  interests  had 
guaranteed  the  notes  for  which  the  notes  concerning  which 
the  witness  had  been  previously  interrogated  were  held  as 
collateral,  and  that  the  main  notes  were  supported  by  these 
other  notes  as  collateral  at  the  request  of  the  witness. 

Upon  recross-examination  the  witness  testified  in  sub¬ 
stance  that  the  collateral  bonds  supporting  ihe  main  notes 
held  in  the  bank  of  the  witness  were  general  mortgage 
bonds  on  the  Arlington ;  that  they  were  second  mortgage 
bonds,  and  that  was  the  reason  why  they  were  taken  out, 
because  they  were  not  of  much  value,  and  were  removed  at 
the  demand  of  the  bank  by  those  who  had  guaranteed  them, 
and  that  it  was  a  familiar  case  of  a  bank  asking  for  some¬ 
thing  to  be  paid.  Witness  further  testified  ithat  the  notes 
had  not  been  in  the  bank’s  possession  very  long,  but  he 
cannot  just  recall  how  long  they  had  been  ;j  that  they  had 
taken  the  place  of  a  perfectly  good  security,  and  when  it 
became  clear  on  account  of  the  conditions  in  Pitts- 

704  burgh,  that  these  general  mortgage  bonds  were  of 
little  or  no  value.  The  bank  immediately  insisted 

upon  those  who  had  guaranteed  them  take!  them  out  and 
pay  them  off,  which  was  accordingly  done.  Upon  redirect 
examination  the  witness  further  testified  theft  this  was  not 
unusual  and  that  he  supposed  there  were  a  good  many  oc¬ 
casions  especially  in  these  days  when  a  collateral  loan  is 
made  and  in  the  course  of  time  the  collateral  depreciates 
in  value  and  thereupon  the  note  is  called. 

Thereupon  the  defendant  called  as  a  witness  one  John 
W.  Hurley,  who,  having  been  first  duly  sworn,  testified  in 
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substance  as  follows:  That  he  was  formerly  employed  by 
the  West  Company  and  was  subpoenaed  to  bring  certain 
books  and  records  of  the  company,  which  he  produced;  that 
accordingly  he  had  a  record  involving  a  transaction  under 
date  of  October  18,  1927,  in  the  sum  of  $4,000;  that  he 
identified  a  book  as  the  cash  receipts  book  of  the  W.  H. 
West  Company,  which  recorded  the  receipt  of  check.  The 
attention  of  the  witness  was  then  directed  to  an  item  ap¬ 
pearing  therein  in  the  sum  of  $4,000,  and  he  testified  con¬ 
cerning  it  that  it  was  a  check  received  from  the  Smith  Com¬ 
pany  in  the  sum  of  $4,000  and  deposited  in  the  bank  to  the 
credit  of  the  \V.  H.  West  Company,  October  18,  1927.  Wit¬ 
ness  thereupon  produced  check  record  of  the  W.  H.  West 
Company  under  date  of  October  18,  1927,  in  the  same 
amount,  offsetting  the  Smith  Company  item.  The  witness 
further  testified  that  this  transaction  was  just  like  a  num¬ 
ber  of  other  transactions  in  that  the  West  Company  would 
need  monev  for  a  few  davs  and  would  draw  its 
705  check,  take  it  over  to  the  Smith  Company  and  bor¬ 
row  for  a  few  days  a  like  amount,  and  that  the  Smith 
Company  would  give  the  'West  Company  its  check,  which 
the  West  Company  would  deposit  in  its  bank  a  few  days 
later:  that  it  constituted  a  temporary  loan.  The  witness 
thereupon  testified  that  he  had  a  photostatic  copy  of  the 
check  of  the  W.  H.  West  Company  to  the  Smith  Company, 
the  original  being  in  the  office  of  the  W.  H.  West  Com¬ 
pany;  that  the  photostat  contained  both  the  front  and  rear 
of  the  check  and  the  photostat  of  the  front  of  the  check  and 
the  rear  of  the  check  were  offered  and  received  in  evidence 
as  Defendants'  Exhibits  Xos.  99  and  100. 

Upon  cross-examination  the  witness  further  testified  in 
substance  that  the  transactions  concerning  which  he  had 
testified  consisted  of  the  checks  being  deposited  but  not 
cashed  over  the  counter  and  the  cash  obtained  over  the 
counter  of  a  bank. 

Upon  redirect  examination  the  witness  further  testified 
that  the  name  of  the  Smith  Company  appears  in  the  books 
which  he  brought  in  answer  to  the  subpoena  duces  tecum 
concerning  this  transaction  under  date  of  October  18,  1927, 
and  that  the  transaction  consisted  merely  in  an  exchange  of 
checks  in  the  sum  of  $4,000. 
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Upon  recross  examination  the  witness  testified  in  sub¬ 
stance  that  the  check  was  in  the  Lincoln  National  Bank. 

Thereupon  counsel  for  the  defendants  offered  in  evidence 
the  exhibit  heretofore  marked  for  identification  during  the 
testimony  of  the  witness  Emery  L.  Coblentz,  to  which  coun¬ 
sel  for  the  Government  objected,  which  objection  was 
706  sustained  by  the  Court  and  to  the  sustaining  of  which 
objection  an  exception  was  accorded  to  the  defendant, 
which  exception  was  then  and  there  noted  op  the  minutes 
of  the  Court. 


Thereupon  the  defendant  produced  as  a  wit  ne  SS  Allen 
McCullen,  who  had  previously  testified  and  who  now  testi¬ 
fied  in  substance  as  follows:  That  he  brought  additional 
records  of  the  Southern  Maryland  Trust  Coijnpany  at  the 
request  of  counsel  for  the  defendants;  that  accordingly  the 
witness  has  produced  the  ledger  sheet  of  H.  C,  Maddux  for 
the  period  from  March  5,  1928,  to  June  21,  1928,  showing  a 
deposit  on  March  7  of  $11,000  and  the  deposij  ticket  of  H. 
C.  Maddux  of  March  6,  1928,  of  $11,000;  The  ledger  sheet 
-as  thereupon  offered  and  admitted  in  evidence  as  De¬ 


fendants’  Exhibit  101  and  the  deposit  ticket  \yas  thereupon 
offered  in  evidence  and  received  as  Defendants’  Exhibit 
No.  102.  The  witness  thereupon  testified  t'hajt  the  deposit 
for  $11,000  was  in  cash  and  accordingly  woujld  not  be  in¬ 
cluded  in  a  bank  letter,  which  includes  onlv  checks. 

'  * 

Thereupon  the  defendant  G.  Bryan  Pitts  wjjis  called  as  a 
witness  in  his  own  behalf,  who,  having  been  first  duly  sworn, 
testified  in  substance  as  follows: 

That  the  witness  is  the  G.  Bryan  Pitts  menjtioned  in  this 


proceeding  and  one  of  the  defendants. 


The  witness  further  testified  that  durin 


riod  from 


May  7,  1927,  to  January  10,  1930,  the  business  of  the  F.  H. 
Smith  Company  was  that  of  an  investment'  ljusiness;  also 
engaged  in  the  buying  and  selling  of  securities ;  that 
707  the  Smith  Company  as  part  of  its  business  would 
underwrite  a  bond  issue  on  real  estate,  usually  for 
the  purpose  of  construction  of  a  building,  find  that  the 
building  would  accordingly  be  built;  that  as  the  building 
was  in  the  course  of  erection  the  F.  H.  Smjth  Company 
would  sell  the  securities  issued  against  the  building  to  the 
public,  and  that  until  the  time  when  the  witness  retired 

I 
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from  the  company  he  knew  of  no  one  who  held  the  securi¬ 
ties  of  the  Smith  Company  until  maturity  that  ever  lost  a 
dollar  fn  any  security  that  was  sold  by  the  F.  H.  Smith 
Company. 

Witness  further  testified  that  during  the  period  from 
June,  1927,  to  January,  1930,  he  was  chairman  of  the  board 
of  directors;  that  Mr.  Henry  was  the  president,  Mr.  Ana- 
dale  the  vice-president  ;  the  witness  did  not  remember 
whether  Mr.  Edwards  was  vice-president  at  that  time  or 
not.  and  that  there  were  a  number  of  junior  officers. 

Witness  further  testified  that  the  chairman  of  the  board 
of  directors  was  the  chief  executive  of  the  company  and  in 
conjunction  with  the  president  and  the  other  officers  oper¬ 
ated  the  company;  that  these  officers  were  in  daily  contact 
and  that  it  was  a  very  informal  affair,  the  officers  usually 
being  at  the  place  of  business  throughout  the  entire  day  and 
holding  daily  Conferences  amongst  themselves  as  to  the 
operation  of  the  business;  that  the  officers  of  the  company 
during  that  period  of  time  were  in  the  F.  H.  Smith  Com¬ 
pany  building  at  815  15th  Street,  Northwest,  Washington, 
1).  C.,  until  November,  1929,  occupying  office  space  in  the 
building  which  the  company  owned,  in  that  the  build- 
708  ing  was  owned  by  the  F.  H.  Smith  Building  Cor¬ 
poration,  the  F.  H.  Smith  Company  owning  all  of  the 
capital  stock  of  the  F.  H.  Smith  Building  Corporation. 

The  witness  thereupon  proceeded  to  describe  the  physical 
layout  of  the  offices  of  the  F.  H.  Smith  Company  as  follows: 
That  the  banking  room  of  course  was  on  the  first  floor  and 
also  on  that  floor  were  the  various  tellers’  cages;  that  in  the 
front  on  the  main  floor  was  the  sales  department  and  to 
the  rear  thereof  back  of  the  sales  department  was  a  portion 
of  space  devoted  to  offices  occupied  during  most  of  the 
period  mentioned  in  the  indictment  by  Mr.  Anadale,  and 
directly  behind  those  offices  was  the  private  office  occupied 
by  Mr.  Henry,  who  was  then  the  president;  that  in  the  rear 
adjoining  Mr.  Henry’s  office  was  the  private  office  of  Mr. 
Pitts,  the  witness,  until  about  April  of  1928,  when  he  moved 
his  private  office  from  the  rear  of  the  first  floor  to  the  eighth 
floor  of  the  office  building;  that  on  the  opposite  side  of  the 


first  floor  was  the  office  of  the  treasurer  and  various  other 


officers  of  the  company;  and  that  in  the  basement  was  a 


vault  room  in  which  were  located  two  vaults,  one  for  the 
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purpose  of  keeping  securities  of  the  company  and  the  safe¬ 
keeping  of  securities  of  their  clients,  and  the  other  was  for 
the  purpose  of  keeping  various  records  of  the  company; 
that  above  the  first  floor  there  was  a  mezzanine  directly 
over  the  rear  of  the  banking  room  which  was!  occupied  by 
the  general  sales  manager  and  his  various  assistants,  as 
well  as  the  advertising  department;  that  also  upon 

709  this  mezzanine  floor  there  were  contaihed  and  kept 
the  records  of  the  sales  department,  j  that  is,  the 

records  of  the  names  of  the  clients  and  the  various  business 
which  the  Smith  Company  had  had  with  those  Iclients,  so  as 
to  be  accessible  almost  daily  to  the  various  people  in  the 
sales  department  of  the  organization;  that  for  a  period  of 
time  the  bookkeeping  department  was  also  upon  that  mezza¬ 
nine  floor,  but  that  in  the  spring  of  1928  the  witness  re¬ 
moved  his  offices  to  the  eighth  floor  and  he  also  retained  his 
office  on  the  first  floor,  where  lie  spent  a  good  dpal  of  time  in 
contact  with  various  people  in  the  organization. 

The  witness  further  testified  that  in  connecjtion  with  his 
duties  as  Chairman  of  the  Board  of  the  F.  Hj  Smith  Com¬ 
pany  he  never  had  custody  of  any  of  the  books  of  the  com¬ 
pany;  that  anything  which  he  requested  in  the  nature  of 
information  contained  in  the  books  of  the  Srdith  Company 
was  usually  sent  to  him  in  the  form  of  a  memorandum,  and 
that  he  had  no  occasion  to  actually  see  the  books;  that  these 
books  of  account'  and  other  books  of  the  company  were 
being  kept  and  entries  therein  made  by  various  people  who 
were  in  charge  of  that  particular  phase  of  thb  business  of 
the  Smith  Company;  that  the  witness  secured  a  daily  report, 
and  if  he  had  any  special  item  that  he  wished  to  know  any¬ 
thing  about  he  would  usually  request  a  memorandum  on 
that,  and  that  there  was  really  no  occasion  for  him  ever  to 
see  the  books. 

Witness  further  testified  that  in  Mav  of  1927  the  F.  H. 

-  ; 

Smith  Company  had  issued  three  classes  of  preferred 

710  stock,  known  as  classes  A,  B,  and  C,  and  that  there 
was  also  outstanding  common  stock  which  was 

entirely  owned  by  Mr.  Henry,  the  former  president'  of  the 
F.  H.  Smith  Company,  and  the  witness,  and  that  approxi¬ 
mately  90  per  cent  of  the  preferred  stock  which  was  out¬ 
standing  at  that  time  belonged  to  Mr.  Henry  and  the  wit¬ 
ness  personally,  until  about  the  middle  of  September,  1927, 
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at  which  time  it  was  decided  to  reorganize  the  company  and 
to  float  a  larger  capitalization,  as  he  believed  there  was  a 
great  future  for  the  business,  and  that  in  May  of  1927  and 
until  September,  1927,  there  were  150,000  shares  of  the 
common  stock  of  the  F.  H.  Smith  Company  outstanding. 

Witness  further  testified  that  in  order  to  carry  out  their 
program  for  expanding  the  business  that  Mr.  Henry  and 
the  witness  decided  to  give  a  part  of  their  preferred  stock 
holdings  to  Mr.  Crissinger,  who  was  coming  into  the  com¬ 
pany,  and  to  Mr.  Zihlman,  and  that  they  also  gave  some  to 
Mr.  Anadale,  who  had  been  with  the  company  for  a  long 
period  of  time,  and  that  these  donations  of  preferred  stock 
were  made  from  stock  which  was  owned  personally  by  both 
Mr.  Henry  and  the  witness. 

Witness  further  testified  that  Mr.  Edwards  and  Mr.  Ana- 
dale  were  connected  with  the  Smith  Company  during  the 
entire  period  from  May,  1927,  to  January,  1930,  and  that  he 
also  knows  Mr.  Giovanetti;  that  the  latter  originally  came 
with  the  Smith  Company  as  the  secretary  of  Governor 
Crissinger,  and  that  after  so  serving  for  a  while  Mr. 
Giovanetti  became  a  stenographer  in  the  office  of  Mr.  Pitts; 

that  the  man  to  whom  the  witness  referred  as  Gover- 
711  nor  Crissinger  was  formerlv  Governor  of  the  Fed- 
eral  Reserve  Board. 

Witness  further  testified  that  there  never  was  any  busi¬ 
ness  or  duty  assigned  to  Mr.  Giovanetti  with  instructions 
to  listen  in  on  any  official  conversation,  replying  that  he 
never  knew  it  to  be  a  duty  of  anyone  to  be  assigned  to  be  a 
snooper,  and  that  Mr.  Giovanetti  was  never  authorized  or 
delegated  to  listen  to  telephone  conversations  that  the  wit¬ 
ness  might  have  in  various  offices  of  the  company. 

"Witness  further  testified  that  Mr.  Shaw  is  one  of  the 
secretaries  of  the  witness  and  that  Shaw  came  with  the 
Smith  Company  in  the  latter  part  of  1927  and  is  still  em¬ 
ployed  by  the  witness. 

The  witness-  further  testified  that  lie  resigned  as  chair¬ 
man  of  the  board  on  December  31,  1929,  and  that  thereafter 
Mr.  Shaw  continued  as  secretary  of  the  witness,  and  that  it 
was  not  part  of  his  duty  nor  was  it  his  custom  to  listen  into 
or  eavesdrop  on  conversations  between  any  officials  of  the 
company. 
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The  witness  further  testified  that  no  conversation  such  as 
was  testified  to  by  Mr.  Giovanetti  in  which  the  witness 
was  alleged  to  have  stated  in  substance  to  Mr.  Anadale 
that  he,  Anadale,  should  charge  a  certain  requisition  for 
$14,000  or  $15,000  to  the  insurance  exchange  as  legal  ex¬ 
penses.  The  witness  further  testified  that!  he  had  left 
Washington,  D.  C.,  the  latter  part  of  July,  19128,  and  spent 
as  he  remembered  it,  about  a  week  or  ten  days  possibly  in 
New  York  City  at  his  office  there,  at  the  office  of  the 

712  Smith  Company  there,  and  on  August  4  of  that  year 
he  sailed  for  Europe,  and  that  accordingly  according 

to  the  best  recollection  of  the  witness  he  was  |not  in  Wash¬ 
ington,  D.  C.,  on  or  about  the  30th  day  of  July,  1928. 

Respecting  the  books  and  records  taken  to  the  Jefferson 
Apartment  where  the  witness  lived  and  their  return  later  to 
the  Smith  Company  building,  the  witness  testified  as  fol¬ 
lows  :  That  just  before  he  went  to  Florida  in  fhe  latter  part 
of  January  or  the  first  part  of  February  of  1928  and  for 
some  time  previously  thereto  he  has  been  adtised  by  vari¬ 
ous  employees  of  the  Smith  Company  who  hacjl  contact  with 
the  records  vault  that  these  employees  had  complained  that 
the  vault  had  become  very  much  crowded  arid  that  it  was 
rather  difficult  to  keep  things  in  an  orderly  condition  and 
in  addition  to  the  regular  records  of  the  Sniith  Company 
stored  in  the  vault  he  had  many  of  his  own  personal  records 
in  that  vault,  so  that  he  accordingly  instructed  Mr.  Anadale 
to  get  from  the  vault  the  various  boxes  concerning  which 
previous  witnesses  had  testified  to,  and  to  send  them  to  his 
apartment  at  the  Jefferson  Apartment  Hoube  before  the 
return  of  the  witness  from  Florida  so  that  he! could  then  go 
over  the  records  to  determine  whether  there  was  anything 
he  wished  to  keep  and  destroy  the  balance.!  Accordingly 
upon  the  return  of  the  witness  from  Florida  he  did  inspect 
the  contents  of  the  box  and  ascertained  that  they  were  old 
records  that  had  nothing  whatever  to  do  with  any  business 
of  the  F.  H.  Smith  Company,  and  he  accordingly  in- 

713  structed  that  they  be  burned  and  that  jat  the  time  of 
the  burning  of  these  books  to  the  knowledge  of  the 

witness  no  subpoena  had  been  issued  against  either  him  or 
the  F.  H.  Smith  Company  or  any  of  its  officers  for  the 
production  of  any  books  or  records.  The  witness  further 
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testified  that  none  of  the  books  or  papers  that  were  taken 
to  the  Jefferson  and  which  were  subsequently  cremated  con¬ 
tained  anything  the  destruction  of  which  would  embarrass 
any  individual  or  any  corporation,  and  that  the  books  and 
papers  which  were  thus  cre-ated  referred  to  no  current  or 
pending  transactions  but  only  to  matters  which  had  been 
closed  which  were  the  personal  affairs  of  the  witness. 

The  witness  further  testified  that  he  never  ordered  Mr. 
Farquahar  or  any  other  employee  of  the  Smith  Company  to 
stroved  anv  checks  of  the  F.  H.  Smith  Company  payable  to 
cash  or  to  individuals  or  to  any  corporation. 

Witness  further  testified  that  he  never  concealed  or  de¬ 
stroyed  any  checks  of  the  F.  H.  Smith  Company  payable  to 
cash  or  to  individuals  or  to  corporations,  and  never  per¬ 
sonally  pulled  any  of  them  from  the  files  of  the  Smith 
Company. 

Witness  further  testified  with  reference  to  the  books  and 
records  which  had  been  removed  to  the  Jefferson  Apart¬ 
ment  that  they  did  not  contain  any  references  to  the  Hamil¬ 
ton  Hotel. 

Concerning  Joe  Howard  the  witness  testified  that  he  had 
known  Joe  Howard  for  many  years  before  he  entered  the 
employ  of  the  witness;  that  from  May,  1927,  to  January, 
1930,  he  was  a  porter,  spending  most  of  his  time  in 
714  and  around  the  personal  offices  of  the  witness  in  the 
Smith  Company,  and  the  witness  could  not  of  his 
personal  knowledge  testify  to  anv  visit  of  Joe  Howard  to 
the  Southern  Maryland  Trust  Company  at  Seat  Pleasant, 
Maryland,  taking  cash  to  deposit  to  the  personal  account 
of  the  witness.  The  witness  understood  that  Joe  Howard 
did  carry  deposits  for  the  secretary  of  the  witness  to  the 
Southern  Maryland  Trust  Company  on  numerous  occasions, 
but  the  witness  cannot  recall  any  occasion  when  the  witness 
actually  sent  Joe  Howard  himself. 

The  witness  further  testified  that  lie  was  a  stockholder 
of  the  Southern  Maryland  Trust  Company  but  was  never 
an  officer  or  a  director  of  the  company  during  the  period 
mentioned  in  the  indictment. 

Referring  to  the  occasion  when  Joe  Howard  was  at  the 
estate  of  the  witness  in  Florida  in  the  early  part  of  1930, 
the  witness  testified  that  Joe  Howard  was  night  watchman 
for  his  premises,  having  been  an  employee  of  the  witness 
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for  a  number  of  years;  that  the  witness  had  I  no  idea  what 
were  the  movements  of  Joe  Howard  except  when  Howard 
was  around  the  household  of  the  witness ;  that  Iwhat  Howard 
did  after  leaving  those  premises  the  witness  $id  not  know ; 
that  while  Howard  was  employed  by  the  witness  as  a  night 
watchman  Howard  did  not  live  at  the  home  of  the  witness, 
but  had  a  room  as  he  remembered  it  over  in  West  Palm 
Beach,  which  was  across  the  lake  from  Palm  Beach  proper. 

Referring  to  the  time  that  Mr.  Lobell  and  Mr.  Jacobson 
from  Washington  came  to  Palm  Beach,  Florida,  to  serve 
Joe  Howard,  the  witness  testified  that  |he  was  in  bed 

715  on  that  morning;  that  Mr.  Coblentz  was  arriving  at 
Palm  Beach  that  morning  to  discuss!  the  business 

matters  with  the  witness,  and  that  he  had  sent  his  secretary 
to  the  railroad  station  to  meet  Mr.  Coblentz ;  that  she  called 
the  witness  on  his  private  telephone  in  his! bedroom  and 
told  the  witness  that  she  had  been  served  with  a  subpoena ; 
that  while  Mrs.  Pitts  and  the  witness  were  getting  up,  the 
witness  went  to  see  if  breakfast  was  ready  downstairs ;  that 
there  was  in  the  butler’s  pantry  in  his  residence  at  Palm 
Beach  a  telephone  switchboard,  and  as  he  went  through  the 
pantry  the  telephone  was  ringing;  that  the  wjitness  did  not 
know  much  about  a  switchboard,  and  he  attempted  to  an¬ 
swer  it  and  found  that  when  he  would  pull  put  one  plug  it 
apparently  was  the  other  plug  that  the  telephone  call  was 
upon,  and  consequently  he  could  not  make !  any  progress 
with  it  at  all;  that  about  this  time  Joe  Howard  came 
through  the  butler’s  pantry,  whereupon  the  witness  said  to 
him  in  substance,  “Joe,  I  guess  someone  is  looking  for  you 
here,”  which  was  all  that  the  witness  said,  afid  the  witness 
thereupon  made  Howard  answer  the  telephone,  the  witness 
going  to  his  bedroom  upstairs,  and  he  did  not  see  Howard 
any  more  that  day.  Witness  further  testified  that  he  did 
not  tell  Howard  to  get  away  from  the  premises  but  that  he 
may  have  told  him  to  get  away  from  the  telephone,  or  some¬ 
thing  of  that  kind.  Thereupon  the  witness  further  testified 
lhal  lie  saw  Joe  Howard  the  next  day  when  the  witness 
was  upstairs  in  his  own  home  and  when  Howard  came  into 
the  room  where  the  witness  was  working;  that  he  was 

716  very  busy  at  the  time  in  preparation  of  his  defense 
for  the  present  trial ;  that  Howard  came  in  and  asked 

the  witness  to  give  him  some  money,  to  which  the  witness 
replied  that  he  would  not;  that  finally  he j  did  give  Joe 
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Howard  $200,  whereupon  Howard  left,  and  that  he  did  not 
see  him  again  nor  did  he  hear  from  him  again  until  he  read 
in  the  papers  that  Howard  had  been  brought  back  to  Wash¬ 
ington.  The  witness  did  not  have  anything  to  do  with 
giving  Howard  the  “shot”  concerning  which  Howard  testi¬ 
fied,  that  is,  that  he  did  not  have  anything  to  do  with  giving 
Howard  any  spirituous  liquors. 

Referring  to  the  employment  of  the  witness  Senes  by  this 
witness,  Pitts,  Mr.  Pitts  testified  that  Senes  entered  the  em- 
plovcc  of  the  witness  and  staved  in  his  employ  bv  reason 
of  one  of  the  dearest  friends  whom  the  witness  ever  had 
upon  the  deathbed  of  that  friend;  that  the  friend’s  name 
was  George  Edwin  Joseph,  who  was  the  attorney  and  coun¬ 
sel  for  this  witness  for  a  long  time;  that  Mr.  Joseph  upon 
his  deathbed  asked  the  witness  to  look  after  Senes;  by 
reason  of  this  request  he  continued  to  employ  Senes;  and 
no  one  realized  any  better  than  the  witness  did  that  Senes 
was  not  the  type  of  man  to  be  employed  by  the  witness; 
that  he  tried  to  keep  his  promise  to  his  friend  upon  his 
deathbed,  but  finally  witness  came  to  the  conclusion  when 
he  went  to  New  York  and  left  Washington  in  November, 
1929,  having  learned  of  several  things  that  Senes  had  done, 
lie  must  separate  from  Senes;  that  he  must  discharge  Senes, 
which  lie  accordingly  did.  Witness  further  testified  that  he 
employed  Senes  to  do  odds  and  ends  but  that  so  far 
717  as  being  a  confidential  servant  of  any  kind,  that  was 
absolutelv  false. 

Witness  further  testified  that  he  never  gave  any  instruc- 
tions  to  secure  a  truck  for  him,  as  testified  to  by  Senes;  that 
he  certainly  did  not  instruct  to  get  a  truck  with  no  driver 
and  to  change  any  license  plates  upon  the  track,  as  testified 
to  by  Senes. 

Referring  to  the  testimony  of  Senes  concerning  the  re¬ 
moval  of  some  books  and  papers,  the  witness  testified  that 
the  record  vault  was  very  much  crowded;  that  the  business 
of  the  company  had  been  growing  very  rapidly;  that  previ¬ 
ous  to  the  time  of  getting  into  the  investment  and  securi¬ 
ties  business  the  extent  which  it  developed  at  that  time, 
had  become  quite  a  large  real  estate  and  rental  business  as 
well  as  an  insurance  department,  which  was  known  as  the 
W.  H.  West  Company;  that  there  were  a  great  many 
records  of  the  old  real  estate  and  rental  department  and  the 
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insurance  department  which  had  accumulated  in  the  vault ; 
that  the  employees  of  the  F.  H.  Smith  Company  asked  the 
witness  if  those  records  could  not  be  taken  ajway  from  the 
building  and  destroyed,  to  which  the  witness  replied  that 
they  could,  and  that  is  the  reason  that  they  left  the  vault  of 
the  company;  and  that  the  reason  that  they; were  carried 
away  at  night  time  was  because  they  did  not  wish  to  dis¬ 
turb  the  operations  of  the  business.  Witness  further  testi¬ 
fied  that  the  company  had  quite  a  large  business,  had  no 
back  entrance  to  the  building,  and  there  was  only  one  way 
to  get  the  records  out  of  the  building  and  that  was  to  carry 
them  through  the  main  banking  room  of  the  business ;  that 
they  were  too  heavy  to  carry  upstairst  They  could 
718  of  course  have  been  carried  up  the  back  stairs  to  the 
mezzanine  and  out,  but  that  was  a  very  impracticable 
thing,  and  that'  whenever  an  occasion  arose  for  any  move¬ 
ment  of  that  type  it  was  always  done  at  night,  | because  there 
was  no  rear  entrance  to  the  building,  and  thefe  was  no  way 
to  get  in  or  out  of  the  Smith  Company  building  except 
through  the  front  door,  and  therefore  through  the  banking 
room,  and  that  in  a  business  of  a  banking  character  it  was 
not  very  practical  to  remove  records  through  the  main 
banking  room  in  the  day  time. 

The  witness  further  testified  that  he  did! not  give  any 
instructions  for  the  removal  of  any  books  of  the  F.  H. 
Smith  Company  of  any  value  to  the  company  or  to  any¬ 
one  else. 

Referring  to  the  testimony  of  the  witness  Senes  con¬ 
cerning  the  signing  of  a  release  and  the  payment  of  money 
the  witness  testified  that  he  did  not  promise  to  pay  Senes 
$500  or  any  other  sum,  and  that  the  entire  matter  was  han¬ 
dled  for  him  by  someone  else,  and  he  decided  that  he  did  not 
want  Senes  in  his  employ  any  longer  and  that  Senes  was 
certainly  not  forced  to  sign  any  release  by  the  witness,  and 
that  he  merely  did  what  it  was  his  sudyt  to  do  when  his  con¬ 
nections  with  the  company  were  being  severed.  Witness 
further  testified  that  he  received  from  the  witness  Senes  a 
letter  dated  December  19,  1929,  which  was  jthereupon  ex¬ 
hibited  to  the  witness,  who  stated  that  he  knew  Mr.  Senes’ 
handwriting,  that  that  was  his  signature  thereupon,  which 
letter  was  offered  and  received  in  evidence  as  Defendants’ 
Exhibit  No.  1. 
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719  Thereupon  counsel  for  the  defendant  read  to  the 
jury  the  letter  as  follows: 

“275  Maple  Avenue, 
Takoma  Park,  Md.,  12/19/29. 

“Dear  Mr.  Pitts: 

“Just  a  few  lines  to  ask  vou,  if  vou  are  going  to  leave  me 
high  and  dry?  1  have  been  trying  to  find  why  you  got  rid 
of  me  as  1  didn’t  do  anything  to  you  &  I  never  wrote  a  letter 
to  you  «Jc  gave  it  to  your  major,  &  I  also  want  you  to  under¬ 
stand  that  no  one  made  me  write  the  Gen.  release  by  the 
letter,  but  did  it  myself.  Only  it  sure  was  a  poor  thing  to 
treat  me  the  way  you  did,  and  coming  from  you.  Well, 
when  vou  find  a  better  sticker  than  me.  I’ll  take  mv  hat  off 
to  you  &  as  for  me  trying  to  harm  you,  by  telling  things, 
•Well,  Miss  Schneider  will  answer  you  that,’  as  I  have 
never  been  a  rat,  &  never  will,  on  the  other  hand  I  liked 
you  too  much  to  do  anything  like  that,  only  I  am  asking  you 
before  you  go  south  this  Saturday  please  do  something  so 
that  I  can  move  my  family  back  to  N.  Y.,  as  I  am  on  my  last 
dollar,  and  as  for  myself  I  don’t  care.  But  my  wife  &  kids 
will  suffer  by  what  you  did  to  me.  As  for  me  getting  any¬ 
thing  here  to  do,  it  is  out  as  no  one  ever  had  any  use  for  me. 

“So  again  I  will  ask  you  are  you  going  to  leave  us  all 
high  &  dry  in  a1  strange  state,  &  will  you  also  tell  me  why 
vou  let  me  go,  as  I  did  not  do  anvthing  to  you.  So  if  vou 
have  listened  to  some  one,  why  whoever  if  might  be,  will 
surely  never  have  any  luck  for  I’ll  pray  for  that,  as 

720  I  know  1  have  never  done  anything  ip  you  or  allowed 

anv  one  to.  So  if  vou  don’t  want  to  write  or  call  on 
»  * 

phone  yourself,  Henry  or  Miss  Schneider  will  give  me  the 
message.  So  I  will  close  hoping  that  your  Christmas  will 
not  be  as  dark  as  mine  will. 

“SENES.” 

Witness  further  testified  that  Mr.  Gerald  Trimble  from 
May,  1927,  to  January,  1930,  was  one  of  the  junior  officers 
of  the  F.  II.  Smith  Company  and  later  became  secretary 
of  the  company,  and  that  either  in  September  or  October, 
but  the  witness  thought  it  was  the  month  of  October,  1929, 
the  witness  was  told  that  a  bench  warrant  either  had  been 
issued  or  would  be  issued  to  be  served  on  the  F.  H.  Smith. 
Company  and  the  witness  personally;  that  he  had  in  the 
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vault  of  the  F.  li.  Smith  Company  his  own  personal  records 
and  he  realized  that  on  those  personal  records  the  Govern¬ 
ment  had  no  right  to  possession  of  his  personal  records, 
and  so  he  accordingly  packed  his  own  personal  things  as  a 
matter  of  personal  protection  to  himself,  and  jhad  them  sent 
out  to  his  farm  in  Maryland,  and  when  he  moved  to  New 
York  they  were  carried  in  his  own  station  truck  or  wagon 
to  his  office  in  New  York. 

Witness  thereupon  testified  that  he  had  heard  a  great 
deal  said  in  evidence  about  the  general  journal  but  that 
he  knew  nothing  about  it  personally;  that  he  never  worked 
on  it,  and  that  he  was  familiar  with  the  bookkeeping 
methods  of  the  F.  H.  Smith  Company  only  in  a  general  way ; 
that  he  was  not  a  bookkeeper,  and  that  he  could  tell  nothing 
about  the  general  mechanics  in  connection  with  any 
721  petty  cash  account;  that  the  matter  of  accounting 
came  in  the  procedure  of  the  Smith  Company’s  office 
under  the  di-ection  of  the  accounting  department. 

Witness  further  testified  that  he  does  not  know  anything 
about  the  cash  disbursements  journal  or  suspense  account. 

Witness  further  testified  that  during  the  yjsar  1929  there 
was  an  audit  made  by  a  firm  of  outside  accountants;  that 
the  audit  was  made  semi-annually  by  Murphy,  Lanier  & 
Quinn,  and  that  it  was  made  during  1929  hs  of  June  the 
30th,  and  that  in  the  course  of  that  audit  the  employees  of 
the  auditing  firm  conducted  the  audit. 

The  witness  further  testified  that  he  did  not  give  or  know 
that  there  had  been  given  any  instructions  jto  put  certain 
entries  through  before  an  audit  and  to  reverse  them  after 
an  audit  had  been  made ;  that  he  did  not  give  any  such  in¬ 
structions  ;  that  he  did  not  know  that  any  such  instructions 
had  ever  been  given. 

The  witness  further  testified  that  the  general  policy  of 
the  F.  H.  Smith  Company  was  to  have  an  audit  made  in 
detail  by  their  own  examiners  every  month  and  copies 
would  come  to  the  witness,  to  Mr.  Henry  and  to  the  various 
other  officers  of  the  company. 

Witness  further  testified  that  there  was  a  time  when  Mr. 
Anadale  was  a  vice  president  and  thereafter  he  was  elected 
first  vice  president ;  that  he  was  a  sort  of  general  manager 
or  executive  of  the  actual  operation  of  the  organization 
itself. 
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Witness  further  testified  that  Mr.  Edwards  was  at 

722  one  time  assistant  treasurer  and  that  he  became 
treasurer  and  subsequently  vice  president,  that  he 

was  in  charge  of  the  accounting  and  of  the  financial  branch 
of  the  business,  and  was  a  very  efficient  man;  that  Gov¬ 
ernor  Crissinger  of  the  Federal  Reserve  Board  introduced 
Mr.  Edwards  to  the  company;  that  Mr.  Edwards  was  for¬ 
merly  an  assistant  national  bank  examiner;  that  the  wit¬ 
ness  had  never  met  him  and  never  heard  of  him  as  a  matter 
of  fact,  and  he  spoke  to  Governor  Crissinger  about  getting 
a  man  to  take  charge  of  the  financial  end  of  the  business  and 
Governor  Crissinger  recommended  Edwards  very  highly; 
that  thereafter  Edwards  talked  to  Colonel  McIntosh,  whom 
the  witness  knew  and  who  was  then  the  Comptroller  of 
the  Currency,  and  he  in  turn  recommended  Edwards  very 
highly. 

Witness  further  testified  that  he  had  certain  of  the 
former  employees  of  the  F.  H.  Smith  Company  as  his  per¬ 
sonal  employees  in  Florida  for  the  purpose  of  assisting 
him  in  the  preparation  for  this  trial,  and  in  taking  care  of 
certain  of  his  personal  affairs. 

Witness  further  testified  that  there  was  offered  to  the 
general  public  the  preferred  stock  of  the  F.  H.  Smith  Com¬ 
pany  for  the  first  time  in  September,  1927,  and  that  the 
capitalization  of  the  company  was  increased,  and  since  that 
time  there  has  not  been  any  dividend  declared  upon  the 
common  stock  of  the  F.  H.  Smith  Company. 

Witness  further  testified  that  Mr.  Henry  was  formerly 
president  of  the  F.  H.  Smith  Company;  that  the  witness 
does  not  recall  just  when  Mr.  Henry  resigned,  but  it  was 
either  in  the  latter  part  of  December  or  the  first  part 

723  of  January,  1930;  that  the  manner  in  which  the  busi¬ 
ness  of  the  F.  II.  Smith  Company  was  carried  on 

was  quite  informal  and  that  Mr.  Henry  and  the  various 
officers  and  he  would  confer  every  day,  certainly  on  the 
average  of  five  times  a  week  Mr.  Henry  would  have  lunch 
with  the  witness  and  two  or  three  of  the  other  officers  of 
the  F.  H.  Smith  Company;  that  there  was  never  anything 
done  in  the  company  that  there  was  not  a  general  confer¬ 
ence  about ;  that  the  business  of  the  company  was  growing 
very  rapidly  and  their  organization  was  growing  very 
rapidly  too;  that  they  had  to  be  more  informal  than  it 
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would  have  been  the  usual  policy  of  other  corporations  for 
that  reason;  that  practically  all  of  the  contracts  that  were 
drawn  of  various  kinds  were  made  under  the  supervision 
and  in  most  cases  actually  conducted  by  Mij.  Henry;  that 
the  witness  would  work  out  the  transactions!  and  get  them 
into  proper  shape  and  that  they  would  then  be  carried 
through  the  organization  in  that  way,  but  that  Mr.  Henry 
was  thoroughly  conversant,  or  should  have  been,  as  he 
listened  to  everything  that  was  going  on  in!  the  organiza¬ 
tion,  and  that  Mr.  Henry  was  also  a  director  of  the  cor¬ 
poration  throughout  the  entire  period  and  had  his  own 
office  in  the  Smith  Company  building  between  the  office  of 
the  witness  and  that  of  Mr.  Anadale  on  the  first  floor,  and 
that  when  the  witness  moved  his  offices  to  the  eighth  floor 
of  the  building  Mr.  Henry  spent  a  great  deal  of  time  on 
that  floor  with  the  witness.  Witness  further  testified  that 
Mr.  Henry  participated  in  the  shaping  of  the  policies  of 
the  company  upon  the  different  bond  issues  and  purchases 
of  the  company. 

The  witness  further  testified  that  the  actual  mat- 
724  ter  of  setting  up  debits  and  credits  was  a  bookkeep¬ 
ing  matter  but  that  the  witness  was  able  to  give  the 
general  procedure  of  the  manner  in  which  the  business  was 
conducted.  That  the  F.  H.  Smith  Company  would  under¬ 
write  a  bond  issue  and  as  a  rule  would  purchase  the  bonds 
at  90,  which  would  give  a  profit  upon  the  purchase,  and 
that  in  addition  1  per  cent  and  sometimes  2  per  cent  would 
be  charged  for  legal  expenses,  for  the  drawing  of  various 
legal  documents,  the  printing  of  the  mortgages,  and  other 
expenses  in  connection  with  the  placing  of  the  bond  issue. 
Then  these  bonds  would  be  offered  to  the  public  for  sale, 
and  in  most  instances  the  F.  H.  Smith  Company  would  re¬ 
ceive  a  surety  bond  from  one  of  the  large  surety  companies 
to  guarantee  the  completion  of  the  building  £ree  from  any 
mechanics’  liens  and  it  would  depend  a  great  deal  upon 
which  State  the  transaction  was  in  as  to  the  details  in¬ 
volved  in  the  preparation  of  the  mortgage,  because  the 
various  States  had  different  laws  as  to  mechanics’  liens, 
and  so  forth.  Thereupon  the  securities  would  be  sold  to 
the  public  and  as  the  building  was  built  the  F.  II.  Smith 
Company  would  advance  the  money  to  the  Contractor  and 
the  owner  in  every  instance  as  the  building  \gas  being  com- 
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plot  eel.  Witness  further  testified  that  when  the  entire  bond 
issue  was  purchased  there  would  be  opened  upon  the  account 
books  of  the  F.  H.  Smith  Company  an  account  in  the  name 
of  the  building-,  showing-  the  amount  of  the  loan  and  deduct¬ 
ing  therefrom  the  various  charges  properly  put  against  the 
building  account.  The  witness  further  testified  that  when 
the  bond  issue  was  underwritten  the  actual  credit  was  set 
up  in  the  books  of  the  F.  H.  Smith  Company  for  the 

725  amount  that  would  be  due  the  particular  individual 
or  corporation  that  was  engaged  in  having  the  bonds 

underwritten  by  the  F.  H.  Smith  Company,  and  that  money 

was  from  time  to  time  disbursed  as  necessitv  arose  on  the 

* 

authorization  of  the  corporation  because  it  was  the  money 
of  that  corporation,  the  F.  II.  Smith  Company  getting 
credit  for  the  disbursements  made  on  account  of  the  other 
corporation,  the  F.  H.  Smith  Company  owing  the  other  cor¬ 
poration*  that  much  less  after  each  disbursement  had  been 
made,  and  that  this  was  the  method  by  which  the  credit  ac¬ 
count  would  be  depleted.  Witness  further  testified  that  the 
Smith  Company  would  become  reimbursed  for  its  expendi¬ 
tures  by  the  sale  of  the  securities  to  the  public. 

Witness  further  testified  that  Mr.  Henry  had  just  as 
much  to  do  as  the  witness  with  the  matter  of  underwrit¬ 
ing  and  passing  upon  the  proposition  for  placing  of  loans 
which  was  submitted  to  the  F.  H.  Smith  Company  as  the 
witness  had;  that  Mr.  Henry  was  president  of  the  com¬ 
pany  and  it  was  his  duty  to  have  something  to  do  with  it. 

The  witness  thereupon  denied  that  lie  had  had  a  con¬ 
versation  with  Mr.  Henry  in  April,  1929,  as  testified  to  by 
Mr.  Henrv,  and  he  further  testified  that  it  was  not  until 
September  or  October  of  1 929  that  he  had  any  informa¬ 
tion  that  a  search  warrant  might  be  issued,  which  in  fact 
was  not  issued.  The  witness  further  testified  that  he  did 
not  tell  Mr.  Henrv  that  he  had  told  John  Edwards  to  move 
the  records  away  from  the  offices  of  the  F.  H.  Smith  Com¬ 
pany  and  that  it  should  have  been  done  along  ago. 

Witness  further  denied  that  he  and  Henrv  went  to 

•/ 

726  the  farm  of  the  witness  in  May,  1929,  and  found  a 
descripit  truck  loaded  with  records,  as  Mr.  Henry 

had  previously  testified.  And  he  further  stated  that  that 
accident  did  not  occur  at  any  other  time. 
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The  witness  further  denied  that  he  told  Mjr.  Henry  that 
he  wanted  to  get  out  of  the  Smith  Company  building  the 
loan  records  which  had  to  do  with  the  cost  of  buildings 
which  the  F.  H.  Smith  Company  had  financed,  and  he  denied 
further  that  he  told  Mr.  Henry  at  that  time  that  the  Gov¬ 
ernment  authorities  could  ascertain  exactly  what  the  build¬ 
ings  would  cost  by  these  loan  records.  The  witness  fur¬ 
ther  denied  that  he  had  ever  told  Mr.  Henry  anything  with 
reference  to  removing  checks,  as  testified  to  bv  Mr.  Henrv. 
Witness  further  denied  that  he  went  to  the  farm  with  Mr. 
Henry  the  day  after  the  removal  of  the  records,  and  he 
further  denied  that  he  had  any  conversation  at  the  farm 
with  Mr.  Henry,  both  of  which  incidents  were  testified  to 

bv  Mr.  Henrv. 

*  * 

Witness  further  denied  that  he  ever  advised  Mr.  Henrv 

* 

that  it  would  be  necessary  to  find  another  plgce  to  take  the 
books  and  records. 

Witness  further  denied  that  during  the  mohtli  of  Novem¬ 
ber,  1929,  he  was  in  his  office  upon  an  occasion  when  Mr. 
Henry  was  there  upon  which  occasion  the  witness  had  any 
miscellaneous  assortment  of  books,  records]  or  checks  of 
the  Smith  Company  in  his  office.  The  witness  further 
denied  that  there  was  ever  an  occasion  when  he  took  out 
anv  of  the  records  from  the  books,  that  isJ  took  out  anv 
of  the  sheets  or  leaves  or  loose-leaves,  as  they  are  called, 
from  the  books  of  the  F.  H.  Smith  Company.  And 
727  he  further  denied  that  there  was  evei[  any  occasion 
when  Mr.  Henry  was  in  the  office  of  the  witness  upon 
which  occasion  the  witness  had  gloves  on  his  hands  and 
while  having  gloves  on  his  hands  extracted!  or  attempted 
to  extract  anv  of  the  sheets  from  the  records  of  any  of 
the  books  of  account  or  other  books  of  the  F.  H.  Smith 

i 

Company;  that  he  did  not  as  a  matter  of  fact  work  upon 
.  any  of  the  books  of  the  F.  H.  Smith  Company  with  gloves 
upon  his  hands. 

Witness  further  denied  that  Mr.  Henry  had  ever  asked 
the  witness  why  he  had  gloves  on,  to  which  the  witness 
replied  in  substance,  so  that  his  finger  prints  would  not  be 
upon  the  records  while  taking  the  sheets  out  from  the 
records,  and  the  witness  testified  that  no  such  incident  ever 
occurred. 


! 

i 


492 


G.  BE  VAX  PITTS  YS.  UNITED  STATES. 


Witness  further  denied  that  lie  had  ever  extracted  any 
records  from  or  that  he  had  worked  upon  the  loan  accounts 
of  the  F.  H.  Smith  Company  testified  to  by  Mr.  Henry. 
The  witness  further  testified  that  he  never  extracted  any 
sheets  from  any  of  the  records  of  the  F.  II.  Smith  Company 
in  the  presence  of  Mr.  Anadale  or  anyone  else. 

The  witness  further  denied  that  he  ever  stated  to  Mr. 
Henry  or  to  anyone  else  in  substance  that  he  preferred  to 
make  his  deposits  in  the  Southern  Maryland  Trust  Com¬ 
pany  in  cash,  because  he  was  making  a  great  deal  of  money 
on  the  stock  market  and  preferred  to  handle  his  deposits 
in  that  form.  Witness  further  denied  that  he  ever  made 
any  statement  to  or  assigned  any  reason  to  Mr.  Henry  for 
making  his  deposits  in  cash  to  the  effect  that  his  actions 
could  not  in  that  way  be  easily  traced  if  the  deposits 
72 8  were  made  in  cash. 

Referring  to  the  removal  of  the  ledger  account  of 
the  witness  from  the  Southern  Maryland  Trust  Company, 
the  witness  testified  that  he  did  ask  Mr.  Henry  to  arrange 
for  the  removal  of  those  records  so  that  the  witness  could 
see  his  own  ledger  account,  but  that  he  made  no  request 
for  the  ledger  accounts  of  either  the  F.  H.  Smith  Company 
or  of  Mr.  Henry;  that  he  asked  Mr.  Henry  to  get  these 
and  to  send  them  to  his  secretary:  that  the  witness  does 
not  believe  that  he  ever  saw  the  ledger  account  of  his  per¬ 
sonal  account  in  the  Southern  Maryland  Trust  Company 
at  all;  that  it  was  checked  over  for  income  tax  purposes 
and  there  was  then  returned.  The  witness  denied  that  he 
ever  saw  or  knew  that  Mr.  Henry  had  in  his  possession 
the  ledger  account  of  the  F.  II.  Smith  Company  or  that 
of  his  own  account,  which  were  the  property  of  the  South¬ 
ern  Maryland  Trust  Company. 

The  witness  denied  that  Mr.  Henry  had  ever  asked  him 
for  the  personal  ledger  accounts  of  his  private  account  in  . 
the  Southern  Maryland  Trust  Company  as  to  which  the 
witness  was  alleged  to  have  responded  in  substance,  “I 
can’t  find  them;  I  have  lost  them”;  and  the  witness  testified 
that  he  returned  to  Mr.  Henry  the  ledger  account  of  his 
personal  account  in  the  Southern  Maryland  Trust  Com¬ 
pany  the  following  day  after  they  were  received  from  Mr. 
Henry. 
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The  witness  further  testified  that  he  did;  not  ask  Mr. 
Henry  to  get  from  the  Southern  Maryland  Trust  Company 
the  deposit  tickets  in  that  bank  of  the  witnesjs. 

The  witness  denied  that  he  ever  Requested  Mr. 

729  Henry  to  sign  several  blank  sheets  of  paper,  and 
he  further  denied  that  he  ever  told  Mr.  Henrv  that 

he,  the  witness,  desired  Mr.  Henry  to  go  i to  "Winnipeg, 
Canada,  and  to  stay  there  and  to  take  liis  j  family  there, 
and  that  the  witness  would  pay  all  of  his  expenses.  The 
witness  further  denied  that  he  had  ever  said  in  substance 
to  Mr.  Henrv,  “Whv  don’t  vou  want  to  silgn  this  blank 
paper;  is  it  on  account  of  that  note  in  the  Central  Trust 
Company,-  and  he  further  testified  that  he  n^ver  requested 
Mr.  Henry  to  sign  any  blank  paper  of  any  kind.  The  wit¬ 
ness  further  denied  that  Mr.  Henry  had  ever  told  him  that 
he  was  not  going  to  Winnipeg  with  his  faniily  at  the  ex¬ 
pense  of  the  witness,  but  that  he  was  going  tjo  Washington 
where  he  belonged  in  order  to  see  what  he  could  do  about 
the  bank. 

Witness  thereupon  testified  that  he  never  stole  or  em¬ 
bezzled  or  misappropriated  any  moneys  of  the  F.  H.  Smith 
Company  or  of  any  of  the  companies  with  which  the  Smith 
Company  did  business  or  from  any  other  person. 

Concerning  item  Xo.  1  of  the  bill  of  particulars  as  to 
which  the  attention  of  the  witness  was  thereupon  directed, 
the  witness  testified  in  substance  as  follows:  That  he  de¬ 
posited  $2,500  with  the  Southern  Maryland  Trust  Company 
on  October  15,  1927 ;  that  lie  received  that  njoney  upon  an 
authorization  signed  by  the  Beverly  Buildiing  Company 
October  15,  1927,  in  the  sum  of  $2,500,  and;  a  receipt  for 
a  like  amount  on  the  same  date  was  given  the  F.  H.  Smith 
Company  for  $2,500;  that  the  Beverly  Building  Company 
at  that  time  had  an  account  with  the  F.  Ill  Smith  Com¬ 
pany. 

730  Witness  thereupon  testified  that ;  the  Beverly 
Building  Company  was  originally  organized  by  Mr. 

Emery  L.  Coblentz  of  Frederick,  Maryland,  and  his  asso¬ 
ciates  for  the  purpose  of  erecting  an  office  building  in  the 
citv  of  Pittsburgh  to  be  known  as  the  Law  &  Finance  Build- 
ing;  that  Mr.  Coblentz  had  had  various  losses  upon  prop¬ 
erties  and  it  looked  as  though  lie  was  going-  to  sustain  a 
loss  in  this  particular  venture,  and  the  witness  accordingly 
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advised  him  to  take  his  loss  and  to  get  out  of  the  enterprise, 
which  lie  did;  that  Mr.  Coblentz  owned  all  of  the  capital 
stock  of  the  Beverly  Building  Company;  that  the  witness 
was  in  no  wav  interested  in  it  when  he  originally  became 
interested  in  the  enterprise;  that  in  the  fall  or  late  summer 
of  1927  Mr.  Coblentz  came  to  see  the  witness  and  did  not 
see  how  he  could  possibly  go  through  with  the  project; 
that  it  would  embarrass  him  if  he  had  to  do  it,  and  he 
asked  the  witness  if  the  witness  would  take  it  over;  that 
the  witness  told  him  he  thought  he  was  making  a  great  mis¬ 
take  and  that  the  property  was  a  splendid  one  and  that 
he  would  make  a  considerable  amount  of  money  out  of  it 
if  he  went  ahead  to  complete  the  building.  The  witness 
further  stated  that  if  Mr.  Coblentz  wanted  to  be  relieved 
of  the  proposition  that  the  witness  would  personally  take 
over  the  stock  of  the  Beverly  Building  Company  with  the 
understanding  that  if  there  was  a  profit  that  the  profit 
would  accrue  to  the  witness  and  not  to  Mr.  Coblentz  and 
that  it  would  accrue  to  the  witness  as  a  stockholder  of  the 
company.  Thereupon  the  witness  took  over  Mr.  Coblentz ’s 
stock  in  the  Beverly  Building  Company  which  was  the  cor¬ 
poration  that  held  title  to  and  owned  the  Law  and  Finance 
Building  in  Pittsburgh.  Witness  further  testified 
731  that  at  that  time  there  was  a  substantial  amount  upon 
the  books  of  the  F.  H.  Smith  Company  due  and 
owing  from  that  company  to  the  Beverly  Building  Com¬ 
pany.  Witness  further  testified  that  when  he  bought  the 
stock  of  the  Beverly  Building  Company  that  it  became  his 
responsibility  to  complete  the  building,  which  was  done  and 
fully  paid  for. 

The  attention  of  the  witness  was  thereupon  directed  to 
a  piece  of  paper  which  was  termed  a  general  authorization 
heretofore  marked  Defendants’  Exhibit  No.  50. 

Further  testifying  with  reference  to  item  No.  1  of  the 
bill  of  particulars,  the  attention  of  the  witness  was  directed 
to  two  papers  which  were  marked  for  identification  as  De¬ 
fendants’  Exhibit  No.-  73  and  73-A,  and  concerning  them 
the  witness  testified  that  one  of  them  was  an  authorization 
addressed  to  the  F.  H.  Smith  Company  and  signed  by  the 
Beverly  Building  Company,  Emery  L.  Coblentz,  president, 
and  that  the  second  one  was  a  receipt  in  the  sum  of  $2,500 
signed  by  the  Beverly  Building  Company  by  Emery  L. 
Coblentz. 
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Thereupon  the  authorization  and  the  receipt  were  offered 
and  admitted  in  evidence  as  Defendants’  Exhibits  73  and 
73- A. 

Thereupon  counsel  for  the  defendants  read  to  the  jury 
the  authorization  as  follows: 

“Authorization. 


F.  H.  Smith  Company, 
Washington,  D.  C. 

Gentlemen  : 


October  15,  1927. 


Please  disburse  for  our  account  and  use  the  |sum  of  $2,500 
and  charge  that  amount  to  the  account  of  the  Beverly 
Building  Company  (Law  and  Finance  Building,  Pitts¬ 
burgh,  Pennsylvania). 

(Signed)  BEVEBLY  BUILDING  COMPANY, 

By  EMERY  L.  COBLENTZ,  j 
732  President.” 


Counsel  thereupon  read  into  evidence  the  Receipt  previ¬ 
ously  admitted  in  evidence  as  Defendants’  Exhibit  73-A, 
as  follows,  under  date  of  October  15,  1927  r 

“Received  of  the  F.  H.  Smith  Company  the  sum  of 
$2,500,  said  sum  being  the  charge  to  the  account  of  the 
Beverly  Building  Company  (Law  &  Finance  Building, 
Pittsburgh,  Pennsylvania)  pursuant  to  our  authorization 
of  same. 

BEVERLY  BUILDING  COMPANY, 
By  EMERY  L.  COBLENTZ, 

Vice-President .” 

i 

Witness  thereupon  testified  that  he  obtained  that  money 
and  deposited  it  in  the  bank. 

The  attention  of  the  witness  was  thereupon  directed  to 
item  No.  2  of  the  bill  of  particulars,  concerning  which  the 
witness  testified  that  that  item  had  previously  been  ex¬ 
plained  by  Mr.  Hart. 

The  attention  of  the  witness  was  thereupon  directed  to 
item  No.  3  of  the  bill  of  particulars,  concerning  which  the 
witness  testified  in  substance  as  follows: 
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733  The  attention  of  the  witness  was  next  directed  to 
Item  Xo.  3  of  the  bill  of  particulars  in  the  sum  of 
$5,000,  concerning  which  the  witness  testified  that  he  de¬ 
posited  in  the  Commercial  National  Bank  in  Washington, 
D.  C.,  October  22d,  1927  the  sum  of  $5,000 ;  that  he  received 
that  sum  from  the  Beverly  Building  Company,  which  in 
turn  received  it  from  the  F.  H.  Smith  Company,  and  it  was 
charged  to  their  account  on  the  books  of  the  F.  H.  Smith 
Company  as  being  authorized  October  22d,  1927,  and  au¬ 
thorization  in  the  sum  of  $4,575  and  the  receipt  in  the  sum 
of  $4,575  and  the  balance  of  course  came  out  of  the  witness’ 
office  as  he  always  had  other  money  besides  the  money  that 
he  received  in  this  way,  therefore  the  deposit  was  $5,000 
and  the  authorization  and  receipt  were  for  $4,575  each. 

There  was  thereupon  handed  to  the  witness  a  paper  pur¬ 
porting  to  be  an  authorization  and  one  purporting  to  be  a 
receipt  under  date  of  October  22,  1927,  concerning  which 
the  witness  testified  that  they  were  the  authorization  of  the 

•f 

F.  H.  Smith  Company  in  the  sum  of  $4,575  signed  by  the 
Beverly  Building  Company  by  Emery  L.  Coblentz,  vice 
president,  and  the  other  was  a  receipt  in  like  amount  signed 
by  the  same  man. 

Thereupon  the  authorization  and  the  receipt  were  offered 
and  admitted  in  evidence,  and  were  given  Defendants’  Ex¬ 
hibit  Nos.  103  and  103- A,  respectively. 

Thereupon  counsel  for  the  defendants  read  to  the  jury 
the  authorization  as  follows: 

“ Authorization . 


F.  H.  Smith  Company, 

815  15th  Street  Northwest, 
Washington,  D.  C. 


October  22d,  1927. 


Gentlemen  : 

Please  disburse  for  our  account  and  use  the  sum 
734  of  $4,575  and  charge  said  amount  to  the  account  of 
the  Beverly  Building  Company  (Law  and  Finance 
Building,  Pittsburgh,  Pennsylvania),”  and  then  in  figures 
below,  “$4,575. 

(Signed)  BEVERLY  BUILDING  COMPANY, 

By  EMERY  COBLENTZ, 

V  ice-P  resident.  ’  ’ 
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Thereupon  counsel  for  the  defendants  read  to  the  jury 
the  second  paper  marked  as  Exhibit  103-A,  the  auiloriza- 
tion,  as  follows: 

“Received  from  F.  H.  Smith  Company  the  sum  of  $4,575. 
said  sum  to  be  charged  to  the  account  of  the  Beverly  Build¬ 
ing  Company,  Law  and  Finance  Building,  Pittsburgh, 
Pennsylvania,  pursuant  to  our  authorizatioh  of  same,  Oc¬ 
tober  22nd,  1927.  ! 

(Signed)  EMERY  L.  COBLENTZ, 

VicerPresident.” 

The  attention  of  the  witness  was  thereupon  directed  to 
Item  No.  4  of  the  bill  of  particulars,  particularly  the  item 
of  $7,500  October  29th,  1927,  and  the  witness  testified  con¬ 
cerning  it  that  according  to  his  records  there  was  deposited 
in  the  Southern  Maryland  Trust  Company!  October  31st, 
1927,  $7,500;  that  on  October  29th  the  witness  received 
through  the  Beverly  Building  Company  $7,236.81 ;  that  the 
proper  authorization  and  receipt  were  turned  over  by  that 
company  to  the  F.  H.  Smith  Company,  and  6f  course  came 
to  the  office  of  the  witness  along  with  otheii  amounts  that 
he  had  to  deposit,  making  it  an  even  amount  of  $7,500. 

Thereupon  the  witness  was  shown  paper! dated  October 
29th,  1927,  an  authorization,  and  one  for  a  receipt,  and  he 
was  asked  to  state  whether  or  not  that  referred  to  the  items 
concerning  which  he  had  just  testified.  Thereupon  the  wit¬ 
ness  identified  both  the  authorization  and  the  receipt  which 
were  offered  and  admitted  in  evidence  as  Defendants’  Ex¬ 
hibits  74  and  74-A,  being  authorization  and  receipt 
735  respectively  in  the  sum  of  $10,236.81  of  Beverly 
Building  Company  by  Mr.  Coblentz,!  dated  October 
29,  1927.  *  I 

Counsel  for  the  defendants  then  informed  the  jury  that 
the  authorization  and  the  receipt  for  this  was  the  same  in 
form  as  the  authorization  and  receipt  for  tlpe  preceding. 

The  attention  of  the  witness  was  thereupon  directed  to 
Item  No.  5  of  the  bill  of  particulars,  concerning  which  the 
witness  testified  that  his  record  showed  that  on  November 

I 

12th,  1927,  there  was  deposited  to  his  credit  in  the  Southern 
Maryland  Trust  Company  $46,000;  that  there  was  an  au¬ 
thorization  issued  by  the  Beverly  Buildingj  Company  No- 

32—5384 
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vember  8th,  1927,  for  $15,953.24,  and  that  there  was  a  re¬ 
ceipt  issued  by  the  Beverly  Building  Company  as  of  No¬ 
vember  10th,  1927,  acknowledging  this  amount  of  money 
from  the  F.  H.  Smith  Company  which  had  been  charged  to 
their  account  along  with  other  items  which  the  witness 
had,  making  the  total  deposit  $26,000,  the  difference  be¬ 
tween  the  $16,000  charged  in  the  bill  of  particulars  and  the 
amount  of  deposit  of  $26,000  being  made  up  by  other  mon¬ 
eys  of  the  witness  which  were  deposited  in  order  to  make 
the  total  of  $26,000. 

The  witness  thereupon  identified  authorization  and  re¬ 
ceipt  marked  Defendants’  Exhibits  75  and  75-A,  which  were 
thereupon  admitted  in  evidence,  being  authorization  and 
receipt  of  the  Beverly  Building  Company  by  Mr.  Coblentz, 
dated  November  8th,  1927,  in  the  amount  of  $15,953.24. 
Whereupon  counsel  for  the  defendant  advised  the  jury  that 
this  authorization  and  receipt  was  in  the  same  form  as  the 
preceding  one,  and  that  both  the  authorization  and 
736  the  receipt  were  signed  Emery  L.  Coblentz,  vice 
president,  Beverly  Building  Corporation. 

The  attention  of  the  witness  was  then  directed  to  Item 
No.  6  of  the  bill  of  particulars,  concerning  an  item  therein 
listed  in  the  sum  of  $35,000  under  date  of  December  1, 1927, 
and  concerning  which  the  witness  testified  that  there  was 
deposited  to  his  account  in  the  Southern  Maryland  Trust 
Company  through  the  Commercial  National  Bank  $35,000; 
that  on  December  1st,  1927,  the  F.  H.  Smith  Company  re¬ 
ceived  an  authorization  from  the  Beverly  Building  Com¬ 
pany  in  the  sum  of  $35,000;  that  the  F.  H.  Smith  Company 
received  an  authorization  on  December  16th,  1927,  from 
the  Beverly  Building  Company  in  the  sum  of  $7,283.20; 
t hat  the  Smith  Company  likewise  received  receipt  from  the 
Beverly  Building  Company  on  that  same  date  in  the  same 
amount,  and  that  from  that  amount  of  money,  together 
with  other  moneys  which  were  in  the  office  of  the  witness 
the  deposit  was  made.  Witness  thereupon  identified  De¬ 
fendants’  Exhibit  77  and  77-A  as  authorization  and  receipt 
of  the  Beverly  Building  Company  respectively,  by  Emery 
Coblentz  under  date  of  December  16th,  1927,  in  the  amount 
of  $7,283.20,  and  he  further  testified  that  this  amount  was 
charged  to  the  account  of  the  Beverly  Building  Company 
on  the  books  of  the  F.  H.  Smith  Company,  and  that  these 
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papers  were  the  authorization  and  receipt  therefor,  both 
of  which  bore  Mr.  Coblentz’  signature. 

The  attention  of  the  witness  was  thereupdn  directed  to 
Item  No.  8  in  the  bill  of  particulars  under  date  of  December 
27,  1927,  referring  to  an  alleged  embezzlement  of  $2,000, 
and  concerning  which  the  witness  testified  on  De- 

737  cember  27th,  1927,  there  was  deposited  either  to  his 
account  or  to  that  of  his  wife  in  the  Commercial 

National  Bank  the  sum  of  $2,000;  that  the  F.  H.  Smith  Com¬ 
pany  received  from  the  Beverly  Building  Company  an  au¬ 
thorization  and  receipt  of  this  amount  on  Dbcember  27th, 
1927,  and  that  it  was  charged  to  the  account  Of  the  Beverly 
Building  Company  on  the  books  of  the  F.  Hi.  Smith  Com¬ 
pany.  The  witness  was  thereupon  shown  papers  marked 
Defendants’  Exhibits  78  and  78-A,  being  respectively  the 
authorization  and  receipt  of  the  Beverly  Building  Com¬ 
pany  dated  December  27,  1927,  in  the  amount  of  $2,000, 
which  were  offered  and  received  in  evidence. ; 

The  receipts  and  authorizations  were  in  the  same  form 
as  the  preceding  receipts  and  authorizations.! 

The  attention  of  the  witness  was  thereupon  directed  to 
Item  No.  9  of  the  bill  of  particulars,  under  date  of  Janu¬ 
ary  5th,  1928,  concerning  an  item  of  $20,000,  concerning 
which  the  witness  testified  that  according  to  his  records 
there  was  deposited  to  his  account  in  the  Commercial  Na¬ 
tional  Bank  January  5th  1928  the  sum  of  $20,000;  that  on 
January  the  5th,  1928  the  F.  H.  Smith  Comjpany  received 
an  authorization  from  the  Beverly  Building  Company  in 
the  sum  of  $21,000  and  on  the  same  day  they  received  a 
receipt  from  the  Beverly  Building  Company  in  a  like 
amount,  and  that  this  amount  was  charged  against  the 
account  of  the  Beverly  Building  Company  upon  the  books 
of  the  F.  H.  Smith  Company. 

There  was  thereupon  produced  for  the  witness  and  he 
identified  Mr.  Coblentz’  signatures  to  Defendants’  Exhib¬ 
its  79  and  79-A,  being  the  authorization  and  receipt  as  of 
the  Beverly  Building  Company,  by  Emery  Coblentz, 

738  dated  January  5th,  1928,  in  an  amount  of  $21,000, 
which  were  offered  and  received  in  evidence. 

The  receipt  and  authorization  constituting  Defendants’ 
Exhibits  79  and  79-A  were  in  the  same  fornji  as  the  previ¬ 
ous  receipts  and  authorizations. 
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The  attention  of  the  witness  was  then  directed  to  Item 
Xo.  10  of  the  bill  of  particulars  under  date  of  January  10th, 
1928,  concerning  an  item  of  $12,604.10,  and  the  witness 
testified  that  according  to  his  records  he  deposited  in  the 
Southern  Maryland  Trust  Company  on  January  10th,  1928, 
$13,354.15;  that  the  witness  assumed  from  the  Govern¬ 
ment  ’s  charge  made  in  the  bill  of  particulars  that  they  were 
referring  to  that  item,  although  the  figures  are  different; 
that  the  F.  H.  Smith  Company  received  from  the  43d  and 
Locust  Street  Building  an  authorization  dated  January 
9th,  1928,  in  the  sum  of  $15,000  and  received  a  receipt  on 
the  same  day  in  like  amount;  that  this  amount  was  charged 
on  the  books  of  the  F.  H.  Smith  Company  against  the 
account  of  the  43d  and  Locust  —  building; 

Thereupon  the  witness  was  shown  Defendants’  Exhibits 
80  and  80-A,  concerning  which  he  testified  that  they  were 
an  authorization  and  receipt  respectively  of  the  43rd  and 
Locust  Street  Building  Company  which  were  accordingly 
offered  and  admitted  in  evidence. 

Witness  thereupon  testified  that  Mr.  Coblentz  and  some 
of  his  associates  organized  the  43rd  and  Locust  Street 
Building  Company  for  the  purpose  of  erecting  and  owning 
an  apartment  house  at  Philadelphia  at  43rd  and  Locust 
Street;  that  Mr.  Coblentz  and  his  associates  were  actively 
engaged  with  this  property  until  the  midsummer  or 
739  early  fall  of  1927  when  Mr.  Coblentz  requested  the 
witness  to  take  over  the  property  and  the  Beverly 
Building  Company,  which  the  witness  did. 

The  receipt  and  the  authorization,  Defendants’  Exhibits 
80  and  80-A,  were  in  the  same  form  as  the  preceding  re¬ 
ceipts  and  authorizations,  and  were  likewise  signed  by 
Emery  Coblentiz,  vice  president,  and  were  offered  and  re¬ 
ceived  in  evidence. 

The  attention  of  the  witness  was  then  directed  to  Item 
Xo.  11  of  the  bill  of  particulars,  containing  the  charge  of 
$12,604.16,  and  concerning  which  he  testified  that  on  Janu¬ 
ary  the  17th,  1928,  concerning  which  the  witness  testified 
that  his  records  showed  that  on  January  17th,  1928  there 
was  deposited  to  his  credit  in  the  Southern  Maryland  Trust 
Company  the  sum  of  $12,000;  that  the  Beverly  Building 
Company  gave  an  authorization  to  the  F.  H.  Smith  Com¬ 
pany  under  date  of  January  17th,  1928,  in  the  sum  of  $12,- 
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281.60  and  a  receipt  for  a  like  amount  on  the  same  date, 
and  that  it  was  a  charge  against  the  account  oj:  the  Beverly 
Building  Company  upon  the  books  of  the  F.  Hi  Smith  Com¬ 
pany,  and  the  witness  assumes  that  this  deposit  was  a  part 
of  that  amount. 

The  witness  was  then  shown  an  authorization  and  receipt 
marked  Defendants’  Exhibit-  Nos.  81  and  81- A  for  identifi¬ 
cation,  respectively,  concerning  which  the  witness  testified 
that  they  were  the  authorization  and  the  receipt  referring 
to  the  item  to  which  he  had  just  testified,  bjoth  of  which 
were  signed  by  Mr.  Coblentz,  and  they  were  accordingly 
offered  and  admitted  in  evidence  as  Defendants ’  Exhibits 
81  and  81-A,  being  authorization  and  receipt  of  the  Beverly 
Building  Company  by  Coblentz,  dated  January  17th, 
740  1928,  in  the  amount  of  $12,281.60. 

The  attention  of  the  witness  was  next  directed  to 

I 

Item  No.  12  of  the  bill  of  particulars  for  $7,500  under  date 
of  January  25,  1928,  concerning  which  the  witness  testified 
that  his  records  showed  that  on  the  25th  of  January,  1928, 
there  was  deposited  to  his  credit  with  the  Southern  Mary¬ 
land  Trust  Company  $7,500;  that  the  F.  H.|  Smith  Com¬ 
pany  had  on  the  same  date,  January  25th,  4928,  received 
an  authorization  and  a  receipt  in  the  amount!  of  $7,212.81, 
which  was  charged  against  the  account  of  the  Beverly 
Building  Company  upon  the  books  of  the  F.  Bj.  Smith  Com¬ 
pany,  and  that  this  money  with  other  moneys  which  were 
in  his  office  were  deposited  to  his  account  in  the  Southern 
Maryland  Trust  Company. 

The  defendant  thereupon  identified  the  authorization 
and  receipt  marked  as  Defendants’  —  No.  82 1 and  82- A  for 
identification,  and  testified  that  these  were  the  authoriza¬ 
tion  and  the  receipt  concerning  which  he  had  just  testified, 
and  they  were  accordingly  offered  in  evidence  and  admitted 
as  Defendants’  Exhibits  82  and  82-A,  being  respectively 
the  authorization  and  receipt  of  the  Beverly  Building  Com¬ 
pany  by  Emery  Coblentz,  dated  January  25th,  1928,  in  the 
amount  of  $7,212.81. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  13  of  the  bill  of  particulars  under  date  of  January  28th, 
1928,  for  $7,625.15,  and  concerning  which  he  testified  that 
according  to  his  records  there  was  deposited  in  the  South¬ 
ern  Maryland  Trust  Company  on  January  28th,  1928,  $12,- 


G.  BRYAN  PTTTS  VS.  UNITED  STATES. 


•100 :  that  the  F.  H.  Smith  Company  received  under 
741  date  of  January  28,  1928,  an  authorization  and  a 
receipt  of  the  Beverly  Building  Company  in  the  sum 
of  $12,287.16,  and  that  the  same  was  charged  against  the 
account  of  the  Beverly  Building  Company  upon  the  books 
of  the  F.  Ii.  Smith  Company.  Witness  was  then  shown 
Defendants'  Exhibits  Nos.  83  and  83- A  for  identification, 
and  he  testified  that  they  were  respectively  the  authoriza¬ 
tion  and  the  receipt  concerning  which  he  had  just  testified, 
and  they  were  offered  and  admitted  in  evidence  as  Defend¬ 
ants’  Exhibits  83-  and  83- A,  being  respectively  the  author¬ 
ization  and  receipt  of  the  Beverly  Building  Company  by 
Coblent z,  under  date  of  January  28,  1928,  in  the  amount 


of  $12,287.16. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  14  of  the  bill  of  particulars  for  $10,000  under  date  of 
January  30th,  1928,  and  he  testified  concerning  that  item 
that  his  records  showed  that  there  was  deposited  to  his 
account  in  the  Commercial  National  Bank  on  the  30th  day 
of  January,  1928,  the  sum  of  $10,000;  that  the  F.  H.  Smith 
Company  received  an  authorization  dated  January  30,  1928, 
from  the  Beverly  Building  Company,  in  the  sum  of  $9,- 
7S9.56;  that  the  F.  H.  Smith  Company  received  a  receipt 
from  the  Beverly  Building  Company  for  that  amount,  and 
that  amount  was  charged  against  the  account  of  the  Beverly 
Building  Company  upon  the  books  of  the  F.  II.  Smith 
Company. 

The  witness  was  then  shown  authorization  and  receipt, 
marked  respectively  for  identification  as  Defendants’  Ex¬ 
hibits  84  and  84-A,  concerning;  which  he  testified  that  they 
were  the  authorization  and  receipt  respectively  concerning 
which  he  had  just  testified,  and  they  were  offered  and 
742  received  in  evidence  as  Defendants’  Exhibits  84  and 
84-A,  being  respectively  the  authorization  and  receipt 
of  the  Beverly  Building  Company,  under  date  of  January 
30,  1928,  in  the  amount  of  $9,789.56,  both  of  which  were 
signed  by  Emery  L.  Coblentz  for  the  Beverly  Building 
Company. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  15  of  the  bill  of  particulars  for  $2,000  under  date  of 
January  30. 1928,  and  he  testified  that  they  were  deposits  to 
the  credit  of  his  wife,  Gladys  G.  Pitts  at  the  Commercial 
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National  Bank  on  January  30th,  1928,  in  the  fjum  of  $2,000; 
that  on  the  same  day  the  F.  H.  Smith  Company  received  an 
authorization  and  receipt  from  the  Beverly  Building  Com¬ 
pany  in  the  sum  of  $2,000;  that  this  was  charged  against 
the  account  of  the  Beverly  Building  Company  on  the  books 
of  the  F.  H.  Smith  Company;  that  the  witness  did  receive 
$2,000  from  the  Beverly  Building  Company  u|pon  that  date. 

He  was  thereupon  shown  Defendants’  Exhibits  for  identi¬ 
fication  Nos.  85  and  85- A,  and  testified  concerning  them  that 
they  were  the  authorization  and  receipt  signed  by  Mr. 
Coblentz  for  the  Beverly  Building  Compand.  They  were 
offered  and  admitted  in  evidence  as  Defendants’  Exhibits 
85  and  85- A,  being  respectively  the  authorisation  and  re¬ 
ceipt  of  the  Beverly  Building  Company  dated  January  30, 
1928,  in  the  amount  of  $2,000. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  16  of  the  bill  of  particulars,  under  date  of  January  31, 
1928,  in  the  sum  of  $3,405,  concerning  which  he  testified 
that  on  January  31, 1928,  there  was  deposited  to  his  account 
at  the  Murray  Hill  Trust  Company  the  sum  of  $28,- 
743  959.71;  that  part  of  this  deposit  was  fin  item  in  the 

amount  of  $3,405,  which  according  to  ijis  record  was 
a  draft  on  the  Merchants  Bank  and  Trust  Company  payable 
to  E.  F.  Wild,  who,  at  that  time,  was  a  clerk  in  the  F.  H. 
Smith  Company;  that  the  draft  was  indorse^  by  Wild,  and 
indorsed  on  the  back  of  the  draft  to  himself  and  credited 
to  the  account  of  the  witness  for  deposit  only  to  the  credit 
of  G.  Bryan  Pitts;  that  on  that  date,  January  28th,  1928, 
the  F.  H.  Smith  Company  received  an  authorization  in  the 
sum  of  $3,405  from  the  Beverly  Building  Conjpanv;  that  on 
that  same  date  the  Smith  Company  received;  a  receipt  for 
that  amount  of  money,  and  it  was  charged  against  the  ac¬ 
count  of  the  Beverly  Building  Company  on;  the  books  of 
the  F.  II.  Smith  Company,  and  that  that  constituted  a  part 
of  the  deposit  of  $28,959.71.  j 

The  witness  was  thereupon  asked  whether  he  saw  the 
photostatic  copy  of  the  draft  to  which  he  kvas  referring 
and  he  replied  that  he  did,  and  that  it  was  sent  to  him  by 
the  bank.  There  was  thereupon  exhibited  tjo  the  witness 
authorization  and  receipt  previously  marked! for  identifica¬ 
tion  as  Defendants’  Exhibits  Nos.  86  and  86-A,  and  the 
witness  testified  that  this  was  the  authorization  and  the 
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receipt  concerning  which  he  had  just  testified,  botli  of  which 
were  signed  by  Mr.  Coblentz,  and  they  were  offered  and  re¬ 
ceived  in  evidence  as  Defendants’  Exhibits  86  and  86-A, 
being  respectively  the  authorization  and  receipt  of  the 
Beverly  Building  Company,  by  Emery  L.  Coblentz,  under 
date  of  January  28th,  1928,  in  the  amount  of  $3,405. 

The  attention  of  the  witness  was  next  directed  to  Item 
Xo.  17  off  the  bill  of  particulars,  under  date  of  Febru- 
744  ary  3rd,  1928,  for  $11,512,  concerning  which  the  wit¬ 
ness  testified  that  his  record  showed  that  there  was 
deposited  to  his  account  at  the  Southern  Maryland  Trust 
Company  under  date  of  February  3,  1928,  $12,762;  that  on 
the  same  date,  February  3rd,  the  F.  H.  Smith  Company  re¬ 
ceived  an  authorization  from  the  Beverly  Building  Com¬ 
pany  in  the  sum  of  $11,383.72,  and  that  on  the  same  date  the 
F.  11.  Smith  Company  received  a  receipt  for  the  same 
amount  and  that  it  was  charged  against  the  account  of  the 
Beverly  Building  Company  upon  the  books  of  the  F.  H. 


Smith  Company,  and  that  the  witness  received  that  money 
from  the  Beverly  Building  Company.  An  authorization 
and  receipt  under  date  of  February  3,  1928  for  that  sum  of 
money  were  identified  by  the  witness,  and  were  offered  and 
received  in  evidence  as  Defendants’  Exhibit  87  and  87-A, 
both  of  which  were  signed  by  Mr.  Coblentz. 

The  attention  of  the  witness  was  next  directed  to  Item 
Xo.  18  of  the  bill  of  particulars  under  date  of  February  6, 
1928,  in  the  sum  of  $7,500,  concerning  which  the  witness 
testified  that  his  record  showed  that  on  February  6,  1928, 
there  was  deposited  to  his  account  in  the  Southern  Mary¬ 
land  Trust  Company  the  sum  of  $7,500;  that  on  February 
6th,  1928  the  F.  H.  Smith  Company  received  an  authoriza¬ 
tion  and  a  receipt  from  the  Beverly  Building  Company  in 
the  sum  of  $7,335.20 ;  that  this  amount  was  charged  against 
the  account  of  the  Beverly  Building  Company  upon  the 
books  of  the  F.  H.  Smith  Company,  and  the  witness  received 
the  money.  The  witness  was  shown  the  authorization  and 
receipt  marked  respectively  Defendants’  Exhibits  88  and 
88-A,  both  signed  by  Coblentz,  and  he  identified  them,  and 
they  were  offered  and  admitted  in  evidence  as  Dc- 


745  fendants’  Exhibits  88  and  88-A. 

The  attention  of  the  witness  was  then  directed  to 
Item  Xo.  19  of  the  bill  of  particulars  under  date  of  Febru- 
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ary  15,  1928,  in  the  amount  of  $7,750,  concerning  which  the 
witness  testified  that  his  records  showed  that  on  February 
15th,  1928,  there  was  deposited  to  his  credit  ip  the  Southern 
Maryland  Trust  Company  $12,500;  that  the!  F.  H.  Smith 
Company  received  an  authorization  from  the  Beverly  Build¬ 
ing  Company  dated  February  11th,  1928,  ip  the  sum  of 
$13,416,  that  the  F.  H.  Smith  Company  on  |  February  13, 
1928  received  a  receipt  from  the  Beverly  Building  Com¬ 
pany  in  the  sum  of  $13,416,  and  that  this  amount  was 
charged  against  the  account  of  the  Beverly  Building  Com¬ 
pany  on  the  books  of  the  F.  H.  Smith  Company,  and  the 
witness  received  the  money.  The  witness  p’as  thereupon 
shown  Defendants’  Exhibit  for  identification  Nos.  89  and 
89-A,  and  he  testified  that  they  were  the  authorization  and 
receipt  bearing  the  signature  of  Mr.  Coblentz  for  the 
amount  of  money  concerning  which  the  witness  had  just 
testified.  Thereupon  they  were  offered  in  evidence  as  De¬ 
fendants’  Exhibit  106,  and  received  in  evidence. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  20  of  the  bill  of  particulars  under  date  of  February 
21st,  1928,  for  $12,500,  concerning  which  the!  witness  testi¬ 
fied  that  his  records  showed  that  there  waS  deposited  to 
the  credit  of  his  account  in  the  Commercial  National  Bank 
February  23d,  1928,  $12,500;  that  under  date  of  February 
20th,  1928,  the  F.  H.  Smith  Company  received  an  authoriza¬ 
tion  from  the  Beverly  Building  Company  in  the  sum  of 
$12,350,  and  on  February  21st,  1928,  tlje  F.  H.  Smith 
746  Company  received  a  receipt  from  the  Beverly  Build¬ 
ing  Company  in  the  sum  of  $12,350 ;  that  this  amount 
was  charged  against  the  account  of  the  Beverly  Building 
Company  on  the  books  of  the  F.  II.  Smith  Company,  and 
the  witness  received  the  monev  from  the  Beverlv  Building 
Company.  He  was  then  shown  as  Defendants’  Exhibit  for 
identification  No.  90,  and  he  testified  thatj  that  was  an 
authorization  and  receipt  with  Mr.  Coblentz’  signature 
upon  it  for  this  sum  of  money,  and  it  was  offered  and  ad¬ 
mitted  in  evidence  as  Defendants’  Exhibit  No.  107. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  21  of  the  bill  of  particulars  under  date  of  February 
24th,  1928  for  $10,799.20,  concerning  which  hje  testified  that 
according  to  his  records  there  was  deposited  to  his  ac¬ 
count  in  the  Commercial  National  Bank  February  24,  1928, 
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$12,500;  that  the  F.  11.  Smith  Company  under  date  of 
February  25,  1928,  received  an  authorization  from  the 
Beverly  Building  Company  in  the  sum  of  $12,379.20;  that 
the  F.  II.  Smith  Company  received  a  receipt  from  the 
Beverly  Building  Company  on  February  24th,  1928  in  the 
sum  of  $12,379.20;  that  this  amount  was  charged  against 
the  account  of  the  Beverly  Building  Company  upon  the 
books  of  the  F.  H.  Smith  Company,  and  the  witness  received 
the  money  from  the  Beverly  Building  Company.  He  was 
thereupon  shown  Defendants'  Exhibit  for  identification  No. 
91,  and  he  testified  that  they  were  the  authorization  and 
receipt  concerning  which  he  had  just  testified,  both  of  which 
were  signed  by  Mr.  Coblentz,  and  they  were  accordingly 
offered  and  received  in  evidence  as  Defendants’  Exhibit 
No.  108,  being  the  authorization  dated  February  23rd,  1928, 
for  $12,379.20  and  receipt  for  the  same  amount  dated 
747  Februarv  24,  1928. 


The  attention  of  the  witness  was  next  directed  to 
Item  No.  22  of  the  bill  of  particulars,  under  date  of  March 
6,  1928,  in  the  sum  of  $26,000,  concerning  which  the  witness 
testified  that  he  did  not  receive  the  monev  nor  personallv 
did  he  receive  any  benefit  therefrom;  that  the  check  was 
made  payable  to  Henry  0.  Clark,  attorney,  who  was  one  of 
the  attorneys  for  the  F.  H.  Smith  Company,  in  the  amount 
of  $26,000:  that  it  was  indorsed  “Pay  to  the  order  of  Ralph 
Quinter,  Referee  in  Bankruptcy,  Henry  G.  Clark,  At¬ 
torney":  that  he  assumed  that  this  money  was  distributed 
by  the  referee  in  bankruptcy;  that  it  was  given  in  the  Con¬ 
solidated  Hotel  matter,  and  was  the  same  check  previously 
introduced  in  evidence  bv  the  Government. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  23  of  the  bill  of  particulars  under  date  of  March  10, 
1928,  in  the  sum  of  $12,500,  and  he  testified  that  according 
to  his  records  there  was  deposited  to  his  credit  in  the  Com¬ 
mercial  National  Bank  March  10th,  1928,  $12,500;  that  the 
F.  II.  Company  received  an  authorization  from  the 
Beverly  Building  Company  March  1st',  1928,  in  the  sum  of 
$6,220,  and  on  March  3rd,  1928,  the  F.  H.  Smith  Company 
received  a  receipt  from  the  Beverly  Building  Company  in 
the  sum  of  $6,220;  that  this  money  was  charged  against 
the  account  of  the  Beverly  Building  Company  upon  the 
books  of  the  F.  H.  Smith  Company,  and  the  money  was 
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received  for  the  benefit  of  the  witness;  that  on  March  7th, 
1928,  the  F.  H.  Smith  Company  received  aii  authorization 
from  the  Beverly  Building  Company  in  the  sum  of  $6,- 
160.60;  that  on  March  9th,  1928,  thR  F.  H.  Smith 
7-18  —  received  a  receipt  from  the  Beverly  Build¬ 

ing  Company  in  the  sum  of  $6,160.6(b,  this  amount 
being  charged  against  the  account  of  the  Bejverly  Building 
Company  on  the  books  of  the  F.  H.  —  Company,  and  the 
money  was  received  for  the  personal  benefit  of  the  witness. 
He  was  thereupon  shown  two  authorizations  and  two  re¬ 
ceipts  dated  March  1st,  March  3rd,  March  7th  and  March 
9th,  1928,  and  he  testified  that  those  papers  Represented  the 
authorizations  and  receipts  in  connection  with  this  item  in 
the  bill  of  particulars,  each  of  which  authorizations  and 
receipts  were  signed  by  Mr.  Coblentz  and! they  were  ac- 
cordinglv  offered  and  received  in  evidence  as  Defendants’ 
Exhibit  No.  109. 

•  I 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  24  of  the  bill  of  particulars  under  date  !of  March  21st, 
1928,  in  the  sum  of  $9,000,  concerning  which  lie  testified  that 
his  records  showed  that  there  was  a  deposit  made  to  the 
credit  of  his  personal  account  in  the  Murray  Hill  Trust 
Company,  New  York  City,  March  22d,  1928;  in  the  sum  of 
$29,944.22 ;  that  in  this  deposit  there  was  a  draft  in  the  sum 
of  $9,000  made  payable  to  his  secretary,  A.  M.  Shaw;  that 
the  witness  held  a  very  substantial  block  of  the  preferred 
stock  of  the  F.  H.  Smith  Company,  and  his!  recollection  is 
that  four  blocks  of  60,000  each  which  belonged  to  him  was 
in  the  name  of  John  F.  Farquhar,  Pierce  Smith,  A.  Manning 
Shaw  and  J.  Maynard  Magruder;  that  the  dividend  was 
$2250  each,  a  total  of  $9,000  upon  the  four  blocks  of  stock; 
that  these  checks  were  cashed,  and  his  secretary  purchased 
a  draft  from  the  Merchants’  Bank  and  Trust  Company  for 
$9,000,  which  was  sent  along  with  the  other  deposits  person¬ 
ally  for  himself  to  the  Murray  Hill  ’f'rust  Company 
749  and  deposited  under  date  of  March  £d,  1928.  "Wit¬ 
ness  further  testified  that  this  item  constituted  a 
dividend  upon  the  preferred  stock  of  the  F.  H.  Smith  Com¬ 
pany,  which  was  his  property. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  25  of  the  bill  of  particulars,  under  date! of  March  31st, 
1928,  in  the  sum  of  $12,500;  concerning  which  he  testified 
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1  liat  his  records  showed  that  there  was  a  deposit  made  to 
the  credit  of  his  account  at  the  Commercial  National  Bank 


on  the  31st  day  of  March,  1928,  in  the  sum  of  $12,500;  the 
F.  H.  Smith  Company  received  an  authorization  from  the 
Beverly  Building  Company  dated  March  29th,  1928,  in  the 
sum  of  $12,310;  on  March  31st  the  F.  H.  Smith  Company 
received  a  receipt  from  the  Beverly  Building  Company  in 
the  sum  of  $12,310,  this  amount  being  charged  against  the 
account  of  the  Beverly  Building  Company  upon  the  books 
of  the  F.  H.  Smith  Company,  and  the  witness  received  the 
money  from  the  Beverly  Building  Company.  He  there¬ 
upon  was  shown  Defendants’  Exhibit  for  identification  No. 
.92,  concerning  which  he  testified  that  they  were  the  au¬ 
thorization  and  receipt  signed  by  Coblentz  concerning 
which  he  had  just  testified,  and  they  were  offered  and  re¬ 


ceived  in  evidence  as  Defendants’  Exhibit  No.  110. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  26  of  the  bill  of  particulars  under  date  of  April  14th, 
1928.  for  $417.55,  concerning  which  he  testified  that  this 
was  a  check  of  the  F.  H.  Smith  Company  which  was  pay¬ 
able  to  the  Jacobs  Transfer  and  Storage  Company  paying 
a  personal  bill  of  his  own;  that  the  F.  H.  Smith  Corn- 
750  pany  on  that  date  received  an  authorization  from  the 
Beverly  Building  Company  in  the  sum  of  $417.55, 
and  on  the  same  day  a  receipt;  that  this  item  was  charged 
against  the  account  of  the  Beverly  Building  Company  upon 
the  books  of  the  F.  II.  Smith  Company;  and  the  witness 
received  the  benefit  thereof  from  the  Beverly  Building 
Company.  Witness  thereupon  identified  authorization  and 
receipt  marked  for  identification  as  Defendants’  Exhibit 
No.  93,  as  the  one  in  question,  signed  by  Coblentz,  and  they 
were  accordingly  offered  and  admitted  in  evidence  as  De¬ 
fendants*  Exhibit  110. 

The  witness’  attention  was  then  directed  to  Item  No.  27 
of  the  bill  of  particulars,  under  date  of  May  8th,  1928, 
for  $4,890.  concerning  which  he  testified  that  according  to 
his  records  there  was  a  deposit  made  to  his  account  in  the 
Southern  Maryland  Trust  Company  under  date  of  May  8th, 
1928,  in  the  sum  of  $5,442.90;  that  on  the  3rd  day  of  May, 
1928,  the  F.  H.  Smith  Company  received  an  authorization 
from  the  Beverly  Building  Company  in  the  sum  of  $14,- 
783.33;  that  on  May  4th,  1928,  the  F.  H.  Smith  Company 
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received  a  receipt  from  the  Beverly  Building  Company  in 
the  sum  of  $14,783.33,  and  this  amount  was  charged  against 
the  account,  of  the  Beverly  Building  Company  upon  the 
books  of  the  F.  H.  Smith  Company,  and  the  witness  re¬ 
ceived  the  money  from  the  Beverly  Building  Company.  He 
identified  the  authorization  and  receipt  concerning  which 
he  had  just  testified,  and  they  were  offered  and  admitted 
in  evidence  as  Defendants’  Exhibit  No.  111. 

I 

The  attention  of  the  witness  was  then  directed  to  Item 
No.  28  of  the  bill  of  particulars  under  date!  of  May  15th, 
1928,  in  the  sum  of  $5,200,  and  he  testified  that  this 

751  item  wras  explained  by  Mr.  Hart. 

The  attention  of  the  witness  was  then  directed  to 
Item  No.  29  of  the  bill  of  particulars  under  date  of  May 
18th,  1928,  in  the  sum  of  $31,075,  and  lie  testified  concern¬ 
ing  it  that  according  to  his  records  there  wajs  a  deposit  in 
the  Commercial  National  Bank  to  his  personal  account  on 
May  18th,  1928,  in  the  sum  of  $ —  that  on  ^lay  7th,  1928, 
the  F.  H.  Smith  Company  received  an  authorization  from 
the  Beverly  Building  Company  in  the  sum  of  $14,785.20, 
and  on  the  same  date  the  Smith  Company  received  a  re¬ 
ceipt  for  that  same  amount  of  money,  it  being  charged 
against  the  account  of  the  Beverly  Building!  Company  on 
the  books  of  the  F.  H.  Smith  Company,  and  the  witness 
received  the  money  from  the  Beverly  Building  Company; 
that  also  on  May  8th,  1928,  the  F.  H.  Smith;  Company  re¬ 
ceived  an  authorization  from  the  Beverlv  Building  Com- 
pany  in  the  sum  of  $14,784.81,  and  on  May  9th  the  Smith 
Company  received  a  receipt  from  the  Beverly  Building 
Company  in  a  like  amount,  and  it  was  charged  against  the 
account  of  the  Beverly  Building  Company  upon  the  books 
of  the  F.  H.  Smith  Company,  and  the  witness!  received  that 
amount  of  monev  from  the  Beverlv  Building 
The  witness  thereupon  identified  two  author: 

May  7th  and  May  9th,  1928,  and  receipts  dated  May  7th 
and  May  9th,  and  stated  that  they  represented  the  sums 
concerning  which  lie  had  just  testified,  and  jtliey  were  of¬ 
fered  and  received  in  evidence  as  Defendants’! Exhibits  Nos. 
112  and  113.  j 

The  attention  of  the  witness  was  next  directed  to  Item 
30  of  the  bill  of  particulars,  under  datej  of  May  18th, 

752  1928,  in  the  sum  of  $26,151.23,  and  hej  testified  con¬ 
cerning  it  that  he  bought  a  property  in  Palm  Beach, 


Company, 
izations  dated 
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Florida,  i'or  $203,000  from  a  man  by  the  name  of  McGinlev; 
that  the  witness  put  up  a  deposit,  his  personal  check,  for 
$10,000,  and  a  check  in  that  amount  was  put  in  escrow  with 
the  F.  H.  Smith  Company  as  the  escrow  agent  at  the  same 
time  Mr.  McGinlev  put  up  the  deed  in  Washington,  which 
was  held  here  in  Washington;  that  Mr.  Clark,  who  was  an 
attorney  associated  with  Mr.  Roger  J.  Whiteford  in  the 
City  of  Washington,  went  to  Florida  to  close  the  transac¬ 
tion  for  the  witness,  and  that  while  the  attorney  was  there 
the  real  estate  agent  who  was  representing  the  owner  of 
the  property,  a  Mrs.  Randolph,  filed  a  garnishment  or  an 
assignment,  or  something,  in  the  city  of  Washington, 
against  whatever  moneys  were  held  by  the  Smith  Company 

or  mvself  for  the  benefit  of  Mr.  McGinlev.  The  witness 
*  * 

further  testified  that  finally  this  amounted  to  $10,130,  and 
lie  immediately  phoned  Mr.  Clark  in  Florida  telling  him 
about  it,  and  that  they  were  afraid  that  there  would  be  a 
mixup  on  the  title,  and  he  put  the  deed  of  record.  Wit¬ 
ness  further  stated  that  Mr.  McGinlev  came  around  and 

* 

demanded  his  monev,  which  had  to  be  wired  at  McGinlev ’s 
request  to  Florida,  on  the  following  day;  that  therefore  the 
amount  of  money  was  wired  to  Henry  G.  Clark,  Attorney, 
at  the  Central  Farmers’  Bank  and  Trust  Company,  West 
Palm  Beach,  Florida.  Witness  further  testified  that  on 
May  17th,  1928,  the  authorization  in  that  amount  was  given 
to  the  F.  H.  Smith  Company  by  the  Beverly  Building  Com¬ 
pany,  and  the  money  was  sent  on  the  19th,  and  a  receipt 
was  given  to  the  F.  H.  Smith  Company  for  that  amount, 
and  was  charged  to  the  account  of  the  Beverly  Build- 
753  ing  Company  upon  the  books  of  the  F.  H.  Smith 
Company,  so  that  the  benefit  derived  the  benefit  of 
it  from  the  Beverly  Building  Company.  He  accordingly 
identified  the  authorization  and  receipt,  which  were  of¬ 
fered  and  admitted  in  evidence  as  Defendants’  Exhibit 
Xo.  114. 

The  attention  of  the  witness  was  next  directed  to  Item 
Xo.  31  of  the  bill  of  particulars  under  date  of  June  5th, 
1928,  in  the  sum  of  $3,525,  and  he  testified  that  his  records 
showed  that  on  June  5th,  1928,  there  was  a  deposit  made 
to  his  credit  in  the  Southern  Maryland  Trust  Company  of 
$4,755;  that  among  this  there  was  a  check  of  the  F.  H. 
Smith  Company  for  $3,525,  which  was  the  settlement  in 
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exchange  of  bonds,  which  were  shown  a  few  days  ago  by 
Mr.  Hart  a  few  days  ago  as  Exhibit  No.  14. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  32  of  the  bill  of  particulars  under  date!  of  June  12, 
1928,  in  the  sum  of  $8,500,  and  he  testified  Concerning  it 
that  his  records  showed  that  on  June  12th,  1928,  there  was 
a  deposit  made  to  his  personal  credit  in  the  Southern  Mary¬ 
land  Trust  Company  in  the  sum  of  $8,500;  that  on  June 
lltli  the  F.  II.  Smith  Company  received  an  Authorization 
from  the  Beverly  Building  Company  in  the  sink  of  $9,758.50 
and  on  the  same  date,  June  11th,  1928,  the  F.  H.  Smith 
Company  received  a  receipt  from  the  Beverly  Building 
Company  in  the  sum  of  $9,758.00,  this  amofint  of  money 
being  charged  against  the  account  of  the  Beverly  Building 
Company  upon  the  books  of  the  F.  H.  Smith  Company, 
and  the  witness  received  the  money  from  the  Beverly  Build¬ 
ing  Company. 

He  thereupon  identified  authorization  and  receipt 
754  for  this  transaction,  which  were  offered  and  admitted 
in  evidence  as  Defendants’  Exhibit  No.  115,  and  he 
further  testified  that  those  were  his  signatures  appearing 
upon  the  authorization  and  the  receipt. 

Counsel  for  the  defendants  then  read  in  Evidence  De¬ 


fendants’  Exhibit  No.  115  under  date  of  .Juhe  lltli,  1928 
“Please  disburse  for  our  account  and  use!  the  sum  of 
$9,758.50,  and  charged  to  the  Beverly  Building  Company, 
Insurance  Exchange  Building,  Pittsburgh,  Pennsylvania. 
Beverly  Building  Company,  by  G.  Bryan  Pjitts,  Agent”, 
and  further  read  that  the  receipt  for  the  Same  amount 
was  dated  June  12th,  1928,  with  the  same  signature  of  the 
authorization. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  33  of  the  bill  of  particulars  under  date  of  June  15th, 
1928,  in  the  sum  of  $10,000,  and  the  witness  testified  that 
Mr.  David  O.  Smith,  previously  produced  as  a  witness  for 
the  defendants,  had  testified  concerning  that  item. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  34  of  the  bill  of  particulars  under  date  jof  June  16th 
in  the  sum  of  $6,355.25,  concerning  which  the  witness  testi¬ 
fied  that  he  was  awav  from  the  citv  at  the  time;  that  an 
insurance  premium  on  his  insurance  with  tlje  New  York 


Mutual  Life  Insurance  Company,  in  the  sum 


of  $6,355.25, 
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was  paid  by  check  of  the  F.  H.  Smith  Company;  that  under 
date  of  June  16th,  1928,  the  Smith  Company  received  an 
authorization  from  the  Beverly  Building  Company  for  that 
amount,  and  on  the  same  date  a  receipt  therefor,  so  that 
this  nionev  went  for  his  benefit  from  the  Beverlv  Building 
Company.  Witness  thereupon  identified  the  author- 

755  ization  and  receipt  bearing  the  signature  of  Mr. 
Coblentz  for  this  transaction,  which  were  offered 

and  received  in  evidence  as  Defendants’  Exhibit  No.  116. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  35  of  the  bill  of  particulars  under  date  of  June  18, 
1928,  in  the  sum  of  $3,000,  and  he  testified  concerning  it 
that  his  record  showed  that  there  was  a  deposit  made  to 
his  credit  in  the  Southern  Maryland  Trust  Company  June 
18th,  1928,  in  the  sum  of  $3,000*;  that  on  the  same  date  the 
F.  H.  Smith  Company  received  an  authorization  from  the 
Beverly  Building  Company  for  that  amount  of  money,  and 
a  receipt  for  the  same  amount  of  money  on  the  same  date, 
this  amount  being  charged  against  the  account  of  the 
Beverly  Building  Company  upon  the  books  of  the  F.  H. 
Smith  Company,  and  the  witness  received  a  like  amount 
from  the  Beverly  Building  Company.  Witness  then  identi¬ 
fied  the  authorization  and  receipt  for  this  transaction,  which 
he  stated  had  been  misplaced,  but  would  be  produced  later. 

The  attention  of  the  witness  was  next  called  to  Item  No. 
36  of  the  bill  of  particulars,  under  date  of  June  23d,  1928, 
in  the  sum  of  $913.40,  and  he  testified  concerning  it  that  it 
was  a  check  payable  to  the  Washington  Brokerage  Com¬ 
pany  for  some  personal  insurance  of  the  witness  during 
his  absence  from  the  city,  and  on  June  20th,  1928,  the 
Smith  Company  received  an  authorization  from  the  Beverly 
Building  Company  in  that  amount  of  money  and  on  the 
same  date  a  receipt,  and  therefore  this  amount  was  charged 
against  the  account  of  the  Beverly  Building  Company  on 
the  books  of  the  F.  H.  Smith  Company,  and  the  wit- 

756  ness  derived  the  benefit  of  it.  He  thereupon  identi¬ 
fied  the1  authorization  and  receipt  therefor  bearing 

Mr.  Coblentz’  signature,  which  were  offered  and  received 
in  evidence  as  Defendants’  Exhibit  No.  117. 

Witness  then  identified  authorization  and  receipt  for 
Item  35  of  the  bill  of  particulars,  which  was  offered  and 
received  in  evidence  as  Defendants’  Exhibit  No.  118.  Both 
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the  authorization  and  receipt  were  signed  by  the  witness. 

The  attention  of  the  witness  was  then  directed  to  Item 
No.  37  of  the  bill  of  particulars  under  date  of  June  28th, 
1928,  in  the  sum  of  $12,000,  and  he  testified  that  accord¬ 
ing  to  his  records  there  was  deposited  to  his  account  in  the 
Southern  Maryland  Trust  Company  under  date  of  June 
28,  1928,  $12,040;  that  on  the  20th  of  June,  1928,  the  Smith 
Company  received  an  authorization  from  the  Beverly 
Building  Corporation  in  the  sum  of  $16,934.40;  that  on  the 
21st  of  June,  1928,  the  Smith  Company  recjeived  a  receipt 
from  the  Beverly  Building  Company  of  $16,934.40;  and  that 
this  amount  was  charged  against  the  account!  of  the  Beverly 
Building  Company  on  the  books  of  the  F.  Hj  Smith  — ;  and 
the  witness  received  this  money  from  the  Beverly  Build¬ 
ing  Company.  Witness  then  identified  the  authorization 
and  the  receipt  of  this  transaction,  signed  by  him  as  agent, 

and  thev  were  offered  and  admitted  in  evidence  as  Defend- 
* 

ants’  Exhibit  No.  119,  and  the  witness  testified  that  both 
the  authorization  and  the  receipt  were  signed  by  him  under 
the  general  authority  which  he  had  with  the  Beverly  Build¬ 
ing  Company. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  38  of  the  bill  of  particulars  undejr  date  of  June 
757  30th,  1928,  in  the  sum  of  $5,000,  and  lie  testified  con¬ 

cerning  it  that  according  to  his  records  there  was 
deposited  to  his  credit  in  the  Southern  Maryland  Trust 
Company  June  30th,  1928,  $7,427.53;  that  this  money  was 
accumulated  in  his  office  from  various  sources  as  well  as 
from  Item  37  from  which  he  had  just  read.| 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  39  of  the  bill  of  particulars  under  daie  of  July  6th, 
1928,  for  $8,500,  and  he  testified  concerning!  this  item  that 
according  to  his  records  there  was  deposited  to  his  credit 
in  the  Southern  Maryland  Trust  Company  I  July  6th,  1928 
$8,500;  that  the  F.  H.  Smith  Company  received  an  au¬ 
thorization  July  6th,  1928  from  the  Montclair  Corporation 
in  the  sum  of  $8,500;  and  on  July  6th,  1928,  the  Smith  Com¬ 
pany  received  a  receipt  a  receipt  from  the  {Montclair  Cor¬ 
poration  in  the  sum  of  $8,500;  and  that  this  amount  was 
charged  against  the  account  of  theMontclair  Corporation  on 
the  books  of  the  F.  H.  Smith  Company.  The  Witness  further 
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testified  that  the  F.  H.  Smith  Company  made  a  loan  on  a 
building  in  Pittsburgh  known  as  the  Pittsburgh  Insurance 
Exchange  in  the  sum  of  $1,100,000,  and  was  given  a  surety 
bond  by  the  Globe  Indemnity  Company  of  Newark,  New 
Jersey,  guaranteeing  completion  of  the  building.  That  the 
property  was  owned  at  that  time  by  a  corporation  known 
as  the  Pittsburgh  Insurance  Exchange,  Incorporated,  and 
associated  in  it  were  the  construction  company  in  Wash¬ 
ington  known  as  the  Bovle  Robertson  Construction  Com- 
pany,  and  the  president  of  the  company  was  a  Mr.  Reed, 
who  was  the  brother  of  the  president  of  the  Globe  Indemnity 
Company,  Mr.  Reed  of  Pittsburgh  Insurance  Ex- 
758  change  then  living  in  Pittsburgh.  That  the  property 
went  along  rather  slowly,  and  either  in  the  spring 

or  the  earlv  summer  of  1927  the  Bovle  Robertson  Con- 
*  •/ 

struction  Company  went  into  Bankruptcy.  Witness  fur¬ 
ther  testified  that  they  were  contractors  for  the  building, 
as  well  as  very  substantial  holders  of  the  stock  in  the  cor¬ 
pora-  which  which  actually  owned  the  building,  and  was  con¬ 
structing,  and  when  the  Bovle  Robertson  Construction 
Company  went  into  bankruptcy  the  work  on  the  building 
ceased.  That  the  witness  then  went  into  conference  with 
the  officials  of  the  surety  company  in  order  to  force  them 
to  complete  the  building,  and  the  bonds  in  the  meantime 
having  been  sold  to  the  public,  the  building  was  unfinished, 
and  no  one  was  going  ahead  with  the  project.  Witness  fur¬ 
ther  testified  that  many  conferences  ensued  with  repre¬ 
sentatives  of  the  surety  company  in  an  endeavor  on  the 
part  of  the  witness  to  force  the  surety  company  to  complete 
the  building,  but  he  was  unsuccessful  in  his  efforts,  and 
quite  a  problem  ensued,  namely,  whether  the  Smith  Com¬ 
pany  should  take  a  very  substantial  loss  or  whether  it 
should  change  its  policy  and  become  interested  in  the  con¬ 
struction  of  the  building  from  an  ownership  standpoint, 
which  had  theretofore  not  been  its  policy.  Witness  further 
testified  there  were  a  number  of  other  problems  regarding 
the  building,  that  there  was  a  second  mortgage  upon  the 
building,  which  had  been  placed  on  there  by  the  owners  of 
the  property,  the  Pittsburgh  Insurance  Exchange,  and  cer¬ 
tain  of  those  bonds  had  been  distributed  by  builders,  the 
Boyle  Roberson  Construction  Company,  none  of  them,  how¬ 
ever,  having  been  distributed  by  the  F.  II.  Smith  Company. 


G.  BRYAN  PITTS  VS.  UNITED  STATES] 


515 


That  when  the  Boyle  Robertson  Companp  ceased  to  do 
759  business,  the  steel  framework  of  the  building  was  just 
about  completed,  and  that  it  was  found!  that  in  addi¬ 
tion  to  certain  of  the  second  mortgage  bondsj  outstanding, 
there  were  a  number  of  mechanics’  liens  agaijist  the  prop¬ 
erty,  so  that  in  order  to  get  the  property  clear  las  the  surety 
company  would  not  go  ahead  with  it,  the  Smith  Company 
after  doing  everything  that  it  possibly  could!  to  force  the 
surety  company  to  go  ahead,  it  became  necessary  for  the 
Smith  Company  to  foreclose  the  second  mortgage,  and  it 
was  accordingly  foreclosed.  Witness  further!  testified  that 
he  then  organized  a  corporation  known  as  the  Montclair 
Corporation,  and  the  witness  stated  then  tliat  he  would 
take  title  to  the  property  and  guarantee  perspnallly  to  the 
F.  H.  Smith  Company  the  completion  of  the  building,  and 
that  he  would  further  guarantee  to  buy  $400, 00p  in  trustees’ 
—  upon  the  building. 

Witness  further  testified  that  he  owned  the  Montclair 


Corporation,  and  that  he  did  not  have  a  contract  with  the 
corporation  that  he  owned.  Witness  thereupon  produced 
some  letters  between  him  and  the  F.  H.  Smith  Company 
concerning  the  Montclair  Corporation,  which  constituted 
the  basis  of  his  contract  and  guarantee  with  the  Smith 
Company. 


Witness  further  testified  that  he  raised  $400,000  in  cash 
and  turned  it  over  to  the  F.  H.  Smith  Company  for  the 
benefit  of  the  corporation;  that  he  owned  the  Montclair 
Corporation,  and  that  the  corporation  did  complete  the 
building,  and  it  was  then  sold  to  the  F.  H.  i Smith  Com¬ 
pany  in  April  of  1929. 

Witness  further  testified  that  when  he  guaranteed  the 
completion  of  the  building  to  the  F.  H.l  Smith  Corn- 
760  pany  there  was  not  a  sufficient  amount  upon  the 
books  of  the  F.  H.  Smith  Company  to  the  credit  of 
the  Montclair  Corporation  to  complete  the  Wilding,  but 
he  gave  his  personal  guarantee  that  it  would  be  completed. 
Witness  further  testified  that  there  was  a  credit  upon  the 
books  of  the  F.  H.  Smith  Company  to  the  Mbntclair  Cor¬ 
poration,  and  in  addition  to  that  he  turned  oveii  to  the  F.  H. 
Smith  Company  $400,000  in  December,  1928,  for  the  benefit 
of  the  Montclair  Corporation,  and  that  the  ajcconnt  upon 
the  Smith  Company  books  was  carried  as  Insurance  Ex- 


516 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


change  Building,  which  was  the  name  of  the  building,  the 
custom  being  to  carry  all  credit  accounts  in  the  name  of  the 
building. 

Thereupon  papers  were  handed  to  the  witness,  who 
identified  them  as  trustees  certificates  under  date  of  Decem¬ 
ber  7th,  1928,  all  of  which  were  signed  by  Mr.  Henry,  who 
was  trustee  of  the  property,  and  he  further  testified  that 
trustee  certificates  on  account  of  the  litigation  under  the 
mechanics  lien,  were  issued  at  the  request  of  the  witness  in 
order  to  save  litigation.  The  certificates  for  $50,000  each, 
eight  in  number,  marked  Defendants’  Exhibit  120,  were 
offered  and  received  in  evidence.  Thereupon  counsel  for 
the  defendants  read  one  of  the  trustee  certificates  to  the 
jury,  they  all  being  the  same  for  the  same  amount,  and  eight 
in  number,  as  follows :  “On  or  before  one  year  after  date 
I,  Samuel  J.  Henry,  trustee  under  a  certain  deed  of  trust 
made  on  the  6th  of  March,  1926,  between  the  Pittsburgh 
Insurance  Exchange,  Incorporated,  and  Samuel  J.  Henry, 
Trustee,  being  authorized  by  said  deed  of  trust,  promise  to 
pay  to  the  bearer  the  sum  of  $50,000  with  interest  at  6  per 
cent,  payable  semi-annually.” 

761  Thereupon  Defendants’  Exhibit  for  Identification 
Xo.  93  was  offered  and  received  in  evidence  as  De¬ 
fendants’  Exhibit  Xo.  110 1/>. 

Witness  thereupon  identified  authorization  and  receipt 
dated  July  6,  1928,  in  the  sum  of  $8,500,  signed  by  the  de¬ 
fendant  for  the  Montclair  Corporation,  and  receipt  in  the 
same  amount,  signed  by  him,  under  the  same  date,  which 
were  offered  and  received  in  evidence  as  Defendants’  Ex¬ 
hibit  Xo.  121,  pertaining  to  Item  Xo.  39  of  the  bill  of 
particulars. 

There  was  then  produced  ledger  page  of  the  Central 
Trust  Company  showing  the  account  of  the  F.  II.  Smith 
Company  with  that  bank  for  the  month  of  December,  1928, 
in  order  to  show  that  the  Smith  Company  got  the  $400,000 
which  the  trustee’s  certificates  called  for,  which  ledger  page 
was  offered  and  received  in  evidence  as  Defendants’  Ex¬ 
hibit  Xo.  122,  and  thereupon  Defendants’  Exhibits  Xo.  120 
and  122  were  exhibited  to  the  jury,  No.  122  showing  a  credit 
to  the  account  of  the  F.  H.  Smith  Company  in  the  Central 
Trust  Company  of  $400,000  under  date  of  December  13th, 
1928.  Witness  further  testified  that  the  $400,000  was 
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credited  to  the  account  of  the  Insurance  Exchange  Building 
upon  the  books  of  the  F.  H.  Smith  Company. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  40  of  the  bill  of  particulars  under  date  of  July  12th, 
1928,  for  $2,700,  and  concerning  it  he  testified  that  his 
records  showed  that  on  July  12,  1928,  there  vtas  a  deposit 
made  to  the  credit  of  his  personal  account  in  the  Southern 
Maryland  Trust  Company  in  the  sum  of  $2,t00;  that  on 
July  8,  1928  the  F.  H.  Smith  Company  received  an 
762  authorization  from  the  Montclair  Corporation  in  the 
sum  of  $2,700,  and  on  the  same  date  the  F.  H.  Smith 
Company  received  a  receipt  from  the  Montclair  Corpora¬ 
tion  in  the  sum  of  $2,700 ;  that  this  was  charged  against  the 
account  of  the  Insurance  Exchange  Building  ufion  the  books 
of  the  F.  H.  Smith  Company,  and  the  witness  |  received  the 
money  from  the  Montclair  Corporation  which  owned  the 
Insurance  Exchange  Building,  and  of  which  corporation 
the  witness  owned  all  of  the  capital  stock.  The  witness 
thereupon  identified  the  authorization  and  the  receipt'  for 
this  item  dated  July  11th,  1928,  both  of  whichjwere  signed 
by  him,  and  they  were  offered  and  received  in  evidence  as 
Defendants’  Exhibits  Nos.  123  and  123-A. 

The  witness  next  testified  concerning  Item  4l  of  the  bill 
of  particulars  under  date  of  July  21st,  1928  in  the  sum  of 
$30,625,  and  in  that  connection  stated  that  according  to  his 
records  there  was  a  New  York  draft  purchased  from  the 
Merchants  Bank  &  Trust  Company  payable  to  the  Murray 
Hill  Trust  Company  in  the  sum  of  $30,625;  that  on  July 
19th,  1928  the  F.  H.  Smith  Company  received  fin  authoriza¬ 
tion  from  the  Beverly  Building  Company  inj  the  sum  of 
$33,200,  and  on  July  20th,  1928  the  F.  H.  Snfith  Company 
received  a  receipt  from  the  Beverly  Building  Company  in 
the  sum  of  $33,200,  this  amount  of  money  being  charged 
against  the  account  of  the  Beverly  Building  Company  upon 
the  books  of  the  F.  H.  Smith  Company,  and  the  witness 
received  the  money  from  the  Beverly  Buildifig  Company. 
He  thereupon  identified  the  authorization  and  ’receipt  bear¬ 
ing  the  signature  of  Emery  L.  Coblentz  for  this  transaction, 
which  authorization  and  receipt  were  offered  and  admitted 
in  evidence  as  Defendants’  Exhibits  Nos. 98  and  98-A. 

The  attention  of  the  witness  was  next  called  to 
Item  No.  42  of  the  bill  of  particulars  finder  date  of 
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July  21st,  1928,  for  $2,575,  concerning  which  he  testified 
that  his  records  showed  that  on  the  26th  of  July,  1928,  there 
was  deposited  to  his  credit  in  the  Southern  Maryland  Trust 
Company  $17,575;  that  among  this  deposit  was  a  $2,575 
draft  on  the  Merchants  Bank  and  Trust  Company,  which, 
added  together  with  the  $30,625  in  the  previous  item,  No. 
41,  equals  the  amount'  of  the  authorization;  and  receipt 
from  the  Beverly  Building  Corporation  of  $33,200  is  set 
forth  in  Item  No.  41. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  43  of  the  bill  of  particulars  under  date  of  July  26th, 
192S,  in  the  sum  of  $14,781.46,  concerning  which  the  witness 
testified  that  there  was  deposited  to  his  credit  in  the  South¬ 
ern  Maryland  Trust  Company  July  26th,  1928,  $17,575;  that 
on  July  25th,  1928,  the  F.  H.  Smith  Company  received  an 
authorization  from  the  Montclair  Corporation  in  the  sum 
of  $14,781.46,  and  on  the  26th  of  July,  1928,  the  F.  II. 
Smith  Company  received  a  receipt  from  the  Montclair  Cor¬ 
poration  in  the  sum  of  $14,781.46,  and  this  amount  of  money 
was  charged  against  the  account  of  the  Pittsburgh  Insur¬ 
ance  Exchange  upon  the  books  of  the  F.  H.  Smith  Com¬ 
pany,  and  the  witness  received  the  money  through  the  Mont¬ 
clair  Corporation  which  owned  the  property  known  as  the 
Pittsburgh  Insurance  Exchange.  "Witness  thereupon  identi¬ 
fied  the  authorization  and  receipt  for  this  sum  of  money 
pertaining  to  this  item  in  the  bill  of  particulars,  which  were 
offered  and  received  in  evidence  as  Defendants’  Exhibits 
Nos.  124  and  124-A. 

The  attention  of  the  witness  was  next  directed  to 
764  Item  No.  44  of  the  bill  of  particulars  under  date  of 
July  28,  1928,  in  the  sum  of  $15,730.50,  concerning 
which  the  witness  testified  that  his  record  showed  that  the 
Commercial  National  Bank  received  from  the  A1  Lado  Del 
Mar,  Incorporated,  $15,730.50,  which  was  wired  by  the  Com¬ 
mercial  National  Bank  to  the  account  of  Rhoderick  D.  Mc¬ 
Neil  in  the  First  National  Bank  of  Palm  Beach,  Florida, 
and  that  this  was  done  at  the  request  of  Mr.  McNeil,  as  he 
wanted  the  money  as  quickly  as  he  could  secure  it ;  that  1  lie 
money  was  turned  over  to  the  bank  in  accordance  with  the 
records  of  the  bank  by  the  A1  Lado  del  Mar,  Incorporation, 
which  received  the  money  from  the  Montclair  Corporation; 
that  on  July  28, 1928,  the  F.  H.  Smith  Company  received  an 
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authorization  from  the  Montclair  Corporation  in  the  sum  of 
$15,730.50,  and  on  the  same  day  the  Smith  Company  re¬ 
ceived  a  receipt  for  that'  amount  of  money,  and  that  amount 
of  money  was  charged  against  the  account  of  tide  Pittsburgh 
insurance  Exchange  upon  the  books  of  the  IF.  H.  Smith 
Company,  this  building  being  owned  by  the  Montclair  Cor¬ 
poration,  of  which  the  witness  owned  all  of  the  ;capital  stock. 
The  witness  thereupon  identified  as  pertaining  ito  this  trans¬ 
action  the  authorization  and  receipt  bearing  the  signature 
of  the  witness  as  agent  for  the  Montclair  j  Corporation, 
which  were  offered  and  received  in  evidence  as  Defendants  ’ 
Exhibits  Nos.  125  and  125-A. 

The  attention  of  the  witness  was  next  called  to  Item  No. 
45  of  the  bill  of  particulars  under  date  of  August  2d,  1928, 
in  the  sum  of  $3,188.50,  concerning  which  the! witness  testi¬ 
fied  that  the  records  show  that  there  \Vas  a  deposit 
765  made  to  the  credit  of  his  personal  account  in  the 
Southern  Maryland  Trust  Company  August  2d,  1928, 
in  the  sum  of  $8,851;  that  the  F.  H.  Smith  |  Company  re¬ 
ceived  an  authorization  from  the  Montclair!  Corporation 
on  August  2d,  1928,  in  the  sum  of  $3,188.50,  anjd  on  the  same 
day  received  a  receipt  for  the  same  amount  of  money,  which 
was  charged  against  the  account  of  the  Pittsburgh  Insur¬ 
ance  Exchange  upon  the  books  of  the  F.  H|  Smith  Com¬ 
pany  ;  that  this  was  part  of  the  deposit  of  $8,851  which  the 


witness  made  on  August  2d,  1928.  The  witness  identified 
the  authorization  and  the  receipt  pertaining  |  to  this  trans¬ 
action,  both  of  which  were  offered  and  received  in  evidence 
as  Defendants’  Exhibits  No.  126  and  126- A.  ; 

Witness  further  testified  that  he  left  Washington  in  the 
latter  part  of  July,  1928,  and  sailed  from  ?Tew  York  for 
Europe  August  4th;  that  during  his  absence  in  Europe 
these  matters  were  handled  in  this  wav,  that  !he  left  certain 
signed  authorizations  and  receipts  in  the  hands  of  his  secre¬ 
tary,  which  were  filled  in  by  her. 

The  attention  of  the  witness  was  next  directed  to  Item 
46  of  the  bill  of  particulars  under  date  of  Aiigust  2d,  1928, 
in  the  sum  of  $12,131.60,  and  the  witness  testified  that  on 
August  2d,  1928,  there  was  deposited  to  his  credit  in  the 
Southern  Maryland  Trust  Company  $12,500  ;|  that  the  F.  H. 
Smith  Company  received  an  authorization  on  the  2d  of 
August,  1928,  from  the  Montclair  Corporation  in  the  sum 
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of  $12,131.60,  and  on  the  same  date  the  F.  H.  Smith  Com¬ 
pany  received  a  receipt  for  the  same  amount  of  money, 
which  money  the  witness  received,  and  it  was  charged  the 
account  of  the  Insurance  Exchange  Building  upon 

766  the  books  of  the  F.  II.  —  Company  and  lie  received  the 
money  from  the  Montclair  Corporation,  which  was 

the  owner  of  the  building.  The  witness  thereupon  identi¬ 
fied  the  authorization  and  the  receipt  for  this  item  of  the 
bill  of  particulars,  which  -were  offered  and  received  in  evi¬ 
dence  as  Defendants’  Exibits  Nos.  127  and  127-A. 

The  witness  then  testified  concerning  Item  No.  47  of  the 
bill  of  particulars  in  the  sum  of  $2,000  on  August  3,  1928, 
his  records  show  a  deposit  to  the  account  of  Gladys  G.  Pitts, 
the  wife  of  the  witness,  in  the  Commercial  National  Bank, 
in  the  amount  of  $2,000 ;  that  the  F.  H.  Smith  Company  re¬ 
ceived  an  authorization  from  the  Montclair  Corporation  on 
August  3rd,  1928,  in  the  sum  of  $2,000,  and  on  the  same  date 
there  was  received  a  receipt  in  the  same  amount,  and  it  was 
charged  against  the  account  of  the  Insurance  Exchange 
Building  upon  the  books  of  the  F.  H.  Smith  Company,  which 
building  was  owned  by  the  Montclair  Corporation.  Witness 
identified  his  signature  upon  the  authorization  and  receipt 
pertaining  to  this  transaction,  both  of  which  were  offered 
and  received  in  evidence  as  Defendants’  Exhibits  Nos.  128 
and  128-A. 

The  witness’  attention  was  next  directed  to  Item  No.  48 
of  the  bill  of  particulars  under  date  of  August  11,  1928  for 
$3,500,  and  he  testified  that  the  records  showed  that  there 
was  a  deposit  to  his  credit  at  the  Southern  Maryland  Trust 
Company  August'  13,  1928,  in  the  sum  of  $2,500;  that  on 
August  7,  1928,  after  he  had  sailed  for  Europe,  the  F.  H. 
Smith  Company  received  an  authorization  in  the  sum 

767  of  $3,640,  signed  by  the  Montclair  Corporation,  and  on 
the  same  date  received  a  receipt  in  like  amount,  this 

amount  being  charged  against  the  account  of  the  Montclair 
Corporation  on  the  books  of  the  F.  H.  Smith  Company,  and 
the  witness  received  the  money  and  the  benefit  thereof  from 
the  Montclair  Corporation.  He  thereupon  identified  the 
authorization  and  the  receipt  dated  August  7th,  1928,  with 
his  signature  thereupon,  with  reference  to  this  item  of  the 
bill  of  particulars,  and  this  authorization  and  receipt  were 
offered  and  received  in  evidence  as  Defendants’  Exhibits 
Nos.  129  and  129-A. 
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The  attention  of  the  witness  was  next  directed  to  Item 
No.  49  of  the  bill  of  particulars  under  date  of  August  20th, 
1928,  in  the  sum  of  $6,355.15,  and  he  testified  that  according 
to  the  records  the  Commercial  National  Bank  received  from 
A1  Lado  del  Mar,  Incorporated,  the  receipt  j  however  not 
being  present,  the  sum  of  $6,555.15,  and  that  this  amount 
of  money  was  wired  to  the  First  National  Bank  in  Palm 

•J 

Beach  to  the  credit  of  the  account  of  Rhoderick  C.  McNeil, 
Incorporated;  that  on  August  18th,  1928,  the  Smith  Com¬ 
pany  received  an  authorization  from  the  Mlontclair  Cor¬ 
poration  in  the  amount  of  $6,555.15,  and  onj  August  20th 
the  Smith  Company  received  a  receipt  in  the  Same  amount, 
this  being  charged  against  the  account  of  the  Insurance 
Exchange  Building  on  the  books  of  the  F.  Hi  —  Company. 
The  witness  further  testified  that  the  authorization  dated 
August  18th,  1928,  was  filled  in  after  he  had  lfeft  the  United 
States  for  Europe,  and  that  the  same  was  true  of  De¬ 
fendants’  Exhibit  No.  129  under  date  pf  August  7th, 
768  1928.  Witness  thereupon  identified  the  authorization 

and  receipt  with  his  signature  thereupon  in  the  sum 
of  $6,555.15,  which  were  offered  and  received  jin  evidence  as 
Defendants’  Exhibits  Nos.  130  and  130-A. 


There  was  then  shown  to  the  witness  j  authorization 
marked  Defendants’  Exhibit  No.  126,  concerning  which  he 
testified  that  it  does  not  appear  that  it  was  subsequently 
filled  in  after  his  departure  for  Europe,  and  that  he  could 
not  say  that  Defendants’  Exhibit  No.  127  ivas  thereafter 
filled  in,  nor  128,  but  that  Defendants’  Exhibit  No.  129 
dated  August  7th,  1928  was  filled  in  thereafter. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  50  of  the  bill  of  particulars,  under  date  of  August  23d. 
1928,  in  the  amount  of  $38,0S7.16,  and  concerning  this  item 
as  well  as  Item  No.  51  of  the  bill  of  particulars  the  witness 
testified  that  the  records  show  that  they  were  treasurer’s 
checks  or  cashier’s  checks,  one  in  the  sum  of  j  $38,087.16  and 
one  in  the  sum  of  $31,416.11,  both  payable  tb  the  Suburban 


Title  and  Investment  Company,  and  both  checks  were 
turned  over  to  the  Title  Company  in  Washington  during  his 
absence  in  Europe  for  a  part  settlement  on  the  purchase 
of  a  farm  in  Maryland,  known  as  Chatham;;  that  the  F.  H. 
Smith  Company  received  an  authorization  from  the  Mont¬ 
clair  Corporation  July  31st,  1928,  for  $70^087.98,  and  on 
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the  23d  of  August  this  amount  of  money  was  turned  over 
and  a  receipt  was  given  to  the  F.  H.  Smith  Company  for 
that  amount;  that  the  amount  was  charged  against  the 
account  of  the  Insurance  Exchange  Building  upon  the 
books  of  the  F.  H.  Smith  Company.  Witness  there- 

769  upon  identified  authorization  and  receipt  pertaining 
to  this  item  of  the  Bill  of  Particulars  signed  by  G. 

Bryan  Pitts,  dated  July  31st,  1928,  which  were  offered  and 
received  in  evidence  as  Defendants’  Exhibits  131  and  132, 
the  signature  being  G.  Bryan  Pitts,  agent  for  the  Montclair 
Corporation. 

The  attention  of  the  witness  was  then  directed  to  Item 
No.  52  of  the  bill  of  particulars  under  date  of  August  31st, 
1928,  in  the  sum  of  $9,768.22,  concerning  which  the  witness 
testified  that  the  records  show  that  the  F.  H.  Smith  Com¬ 
pany  received  an  authorization  from  the  Montclair  Cor¬ 
poration  August  30,  1928,  while  the  witness  was  in  Europe 
for  $9,69S,  and  on  August  31st  received  a  receipt  from  the 
Montclair  Corporation  for  $9,698;  that  this  money  was 
charged  to  the  account  of  the  Insurance  Exchange  Build¬ 
ing  on  the  books  of  the  F.  H.  Smith  Company,  and  was 
turned  over  to  his  personal  benefit  by  the  Montclair  Cor¬ 
poration,  and  was  used  for  the  purchase  of  250,000  francs 
which  were  cabled  to  Paris  while  the  witness  was  in  Europe 
and  placed  to  his  credit  in  the  Paris  Office  of  the  Guaranty 
Trust  Company.  Witness  thereupon  identified  the  authori¬ 
zation  and  receipt  therefor  under  date  of  August  30th, 
1928,  and  bearing  the  signature  of  the  witness,  which  were 
offered  and  received  in  evidence  as  Defendants’  Exhibits 
133  and  134. 

The  attention  of  the  witness  was  next  directed  to  Item 
Xo.  53  of  the  bill  of  particulars,  under  date  of  September 
8th,  1928,  the  sub.  of  $9,682.45,  concerning  which  the  wit¬ 
ness  testified  that  the  records  show  that  the  Commercial 
National  Bank  received  from  the  A1  Lado  del  Mar, 

770  Incorporated,  September  8th,  1928,  $9,682.45  which 
was  transferred  by  wire  from  the  Commercial  Na¬ 
tional  Bank  to  the  account  of  Ehoderiek  C.  McNeil,  Incor¬ 
porated  in  the  First  National  Bank  of  Palm  Beach,  Florida, 
and  on  the  same  day,  September  8th,  1928,  the  F.  H.  Smith 
Company  received  from  the  Montclair  Corporation  an  au¬ 
thorization  in  the  sum  of  $9,682.45,  and  on  the  same  day  a 
receipt  from  the  Montclair  Corporation  in  the  same 
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amount,  and  that  was  charged  against  the  account  of  the 
Insurance  Exchange  Building  on  the  books  of  the  F.  H. 
Smith  Company,  the  witness  receiving  the  benefit  of  the 
money  from  the  Montclair  Corporation,  in  ydiich  he  owned 
all  of  the  capital  stock.  The  witness  thereupon  identified 
the  authorization  and  receipt  therefor,  under  date  of  Sep¬ 
tember  8th,  1928,  bearing  his  signature,  both  of  which  were 
offered  and  received  in  evidence  as  Defendants’  Exhibits 
Nos.  135  and  136.  j 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  54  of  the  bill  of  particulars,  under  dat^  of  September 
13th,  1928,  for  $25,600,  concerning  which  tlfe  witness  testi¬ 
fied  that  Mr.  H.  0.  Hart  had  previously  testified  concerning 
that  item  of  the  bill  of  particulars. 

The  attention  of  the  witness  was  next  directed  to  Item 
75  of  the  bill  of  particulars,  under  date  of  September  21st, 
1928,  in  the  sum  $5,000,  concerning  which  tike  witness  testi¬ 
fied  that  there  was  a  Smith  Company  check  made  payable 
to  A1  Lado  del  Mar,  Incorporated,  and  jndorsed  by  A1 
Lado  del  Mar,  Incorporated,  to  E.  M.  Parker  and  Com¬ 
pany;  that  the  check  itself  had  already  been  introduced 
in  the  evidence,  and  that  it  was  in  payment  of  hur- 
771  ricane  and  certain  other  kinds  of  insurance  on  the 
home  of  the  witness  in  Florida;  that  he  did  not  order 
the  insurance  until  after  he  had  gone  to  Eiurope,  and  that 
shortlv  afterwards  the  hurricane  occurred;  -that  on  the  18th 
day  of  December  the  F.  H.  Smith  Company  received  an 
authorization  from  the  Montclair  Corporation  for  this  sum 
of  $5,000;  and  at  the  same  time  received  a  receipt  signed 
by  the  Montclair  Corporation  in  the  sum  of  $5,000,  which 
was  charged  against  the  account  of  the  Insurance  Exchange 
Building  upon  the  books  of  t lie  F.  II.  Smith  Company, 
which  building  was  owned  by  the  Montclair  Corporation, 
and  the  witness  received  the  benefit  of  the  money  through 
his  ownership  of  the  capital  stock  of  the  Montclair  Cor¬ 
poration..  Witness  thereupon  identified  the  authorization 
and  receipt  dated  September  18th,  1928,  for  this  item,  and 
1  hey  were  offered  and  admitted  in  evidenccj  as  Defendants’ 
Exhibits  Nos.  137  and  138. 

The  attention  of  the  witness  was  next  directed  to  Item 
No.  56  of  the  bill  of  particulars,  under  daie  of  September 
21st,  in  the  sum  of  $3,179.19,  and  concerning  that  he  testi- 
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fieri  that  this  was  also  a  Smith  Company  check,  which  in 
the  same  way  went  to  E.  M.  Parker  and  Company,  the  in¬ 
surance  agents;  that  this  matter  was  handled  bv  his  office 
while  the  witness  was  in  Europe,  and  on  the  18th  of  Sep¬ 
tember  the  F.  H.  Smith  Company  received  an  authoriza¬ 
tion  and  a  receipt  from  the  Montclair  Corporation  in  the 
amount  of  $3,179.19,  and  it  was  charged  against  the  ac¬ 
count  of  the  Insurance  Exchange  Building  on  the  books 
of  the  F.  H.  Smith  Company,  and  the  witness  de- 
772  rived  the  benefit  of  it  through  his  ownership  of  the 
stock  of  the  Montclair  Corporation.  He  thereupon 
identified  the  authorization  and  receipt  pertaining  to  this 
item  and  they  were  offered  and  admitted  in  evidence  as  De¬ 
defendants'  Exhibits  Xos.  139  and  140. 


Concerning  Item  Xo.  57  of  the  bill  of  particulars,  under 
date  of  September  25th,  1928,  in  the  sum  of  $10,759.77,  the 
witness  testified  that  the  records  show  that  A1  Lado  del 
Mar  Corporation  wired  through  the  Commercial  Xational 
Bank  $10,759.77  to  the  credit  of  Rhoderick  C.  McNeil,  In¬ 
corporated  in  the  First  Xational  Bank  at  Palm  Beach, 
Florida:  that  the  wire  was  sent  September  25th,  1928,  and 
that  on  September  24th,  1928,  the  F.  H.  Smith  Company 
received  an  authorization  from  the  Montclair  Corporation 
for  $10,759.77:  that  on  the  25th  of  September  a  receipt 
was  received  by  the  F.  H.  Smith  Company  in  the  same 
amount,  which  amount  was  charged  upon  the  books  of  the 
F.  H.  Smith  Company  against  the  account  of  the  Pittsburgh 
Insurance  Exchange,  and  the  witness  derived  the  benefit 
of  that  money  through  the  ownership  of  the  capital  stock 
of  the  Montclair  Corporation,  which  owned  the  building. 
The  witness  thereupon  identified  the  authorization  and  re¬ 
ceipt  bearing  his  signature  pertaining  to  this  transaction, 
which  were  offered  and  admitted  in  evidence  as  Defend¬ 
ants’  Exhibits  Xos.  141  and  142,  the  authorization  and  re¬ 
ceipt  being  signed  “Pitts,  Agent  for  the  Montclair  Cor¬ 
poration.” 

Respecting  Item  Xo.  58  of  the  bill  of  particulars,  under 
date  of  October  14th,  1928,  in  the  sum  of  $10,200,  the  wit¬ 
ness  testified  that  the  records  show  that  on  October 
773  13th,  1928,  there  was  deposited  to  his  account  in  the 

Southern  Maryland  Trust  Company  the  sum  of 
$12,500:  that  on  the  12th  of  October,  1928,  the  F.  II.  Smith 
Company  received  an  authorization  and  receipt  from  the 
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Montclair  Corporation  in  the  sum  of  $12,700,  which  amount 
was  charged  to  the  account  of  the  Insurance  Exchange 
Building  on  the  books  of  the  F.  H.  Smith!  Company,  and 
the  witness  derived  the  benefit  of  the  moiiev  through  his 
ownership  of  the  Montclair  Corporation  which  owned  the 
building.  The  witness  thereupon  identified  the  authoriza¬ 
tion  and  the  receipt  pertaining  to  this  transaction,  both  of 
which  bore  his  signature,  and  they  were  ottered  and  ad¬ 
mitted  in  the  evidence  ns  Defendants’  Exhibits  Xos.  143 
and  144. 

Respecting  Item  59  of  the  bill  of  particulars  under  date 
of  October  19th,  1928,  for  $1,790,  the  witnejss  testified  that 
Mr.  Hart  had  already  previously  testified  ^concerning  this 
particular  item  of  the  bill  of  particulars. 

Concerning  Item  Xo.  60  of  the  bill  of  particulars  under 
date  of  October  20th,  1928,  for  $9,067.75,  the  witness  testi¬ 
fied  that  Mr.  Hart  had  already  testified  tlntt  was  the  check 
which  the  witness  received  in  a  bond  transaction. 

Respecting  Item  61  of  the  bill  of  particulars  under  date 
of  Xovember  2d,  1928,  in  sum  $5,594.65,  the  witness 
testified  that  the  records  show  that  this  is  a  wire  to  Mr. 
McXeil  in  Palm  Beach ;  that  on  October ;  31st  the  F.  H. 
Smith  Company  received  an  authorization  and  receipt  from 
the  Montclair  Corporation  for  $5,839.69,  jsaid  amount  of 
money  being  charged  to  the  account  of  the  Insurance  Ex¬ 
change  Building  on  the  books  of  the  F.  H.  Smith  Company, 
and  the  witness  derived  the  benefit!  of  that  amount 
774  of  money  through  his  ownership  olf  the  Montclair 
Corporation,  which  owned  the  building.  Witness 
thereupon  identified  the  authorization  and  receipt  apply¬ 
ing  to  this  transaction,  both  of  which  bore  his  signature, 
and  they  were  offered  and  received  in  evidence  as  Defend¬ 
ants’  Exhibits  Xos.  145  and  146. 

Respecting  Item  62  of  the  bill  of  particulars,  the  witness 
testified  that  he  arranged  a  loan  at  the  Southern  Maryland 
Trust  Company  in  the  sum  of  $50,000.  secured  by  certain 
first-mortgage  bonds  which  belonged  to  the  witness,  in  the 
par  value  of  $60,000,  which  were  part  of  tlje  first  mortgage 
on  the  Riverside  apartment  in  Washington,  which  is  down 
in  Potomac  Park:  that  this  note  and  these  bonds  were 
turned  over  to  the  president  of  the  bank  j upon  that  same 
dav  and  the  witness  derived  the  benefit  thereof  bv  getting 
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a  cashier’s  or  treasurer’s  check  from  the  bank  for  the  sum 


of  $50,000.  Witness  further  testified  that  he  paid  tiie 
interest  on  the  loan  at  six  per  cent  from  that  date. 

Respecting  item  Xo.  63  of  the  bill  of  particulars  under 
date  of  November  15,  1928,  in  the  sum  of  $68,115.10,  the 
witness  testified  that  on  November  13,  1928,  the  F.  11.  Smith 
Company  received  an  authorization  from  the  Montclair 
Corporation  in  the  sum  of  $55,297.62,  and  on  November  15 
they  received  a  receipt  for  that  amount  of  money,  the 
amount  of  money  being  charged  against  the  account  of  the 
Insurance  Exchange  Building  on  the  books  of  the  F.  H. 
Smith  Company  and  the  witness  received  the  money  from 
the  Montclair  Corporation,  of  which  he  owned  all  the 
775  capital  stock.  Witness  thereupon  identified  the  au¬ 
thorization  and  receipt  dated  November  13,  1928, 
bearing  his  signature  respecting  this  item,  which  were  of¬ 


fered  and  received  in  evidence  as  Defendants  ’ 


Exhibits  Nos. 


117  and  148. 

Respecting  No.  64  of  the  bill  of  particulars  under  date  of 
November  26, 1928,  the  sum  of  $15,000,  the  witness  testified 
that  the  records  show  that  on  November  26, 1928,  there  was 
deposited  to  his  credit  in  the  Southern  Maryland  Trust 
Company  $15,080;  that  the  F.  H.  Smith  Company  received 
an  authorization  from  the  Montclair  Corporation  Novem¬ 
ber  20, 1928,  ill  the  amount  of  $14,780.10,  and  on  November 
22  they  received  a  receipt  for  the  same  amount,  and  that 
this  amount'  was  charged  against  the  account  of  the  Mont¬ 
clair  Corporation  on  the  books  of  the  F.  H.  Smith  Company 
and  the  witness  received  the  money  through  the  Montclair 
Corporation.  Witness  thereupon  identified  the  authoriza¬ 
tion  and  receipt  for  this  item  both  of  which  bore  his  signa¬ 
ture,  and  they  were  offered  and  received  in  evidence  as  De¬ 
fendants’  Exhibits  149  and  149- A. 

Respecting  item  No.  65  of  the  bill  of  particulars  under 
date  of  November  28,  1928,  in  the  sum  of  $20,000,  the  wit¬ 
ness  testified  that  the  records  show  that  on  November  28, 
1928,  there  was  deposited  to  his  credit  in  the  Southern 
Maryland  Trust  Company  $20,000;  that  the  F.  H.  Smith 
Company  received  an  authorization  from  the  Montclair 
Corporation  November  26,  1928,  in  the  amount  of  $18,905, 
and  on  November  28  the  Smith  Company  received  a  receipt 
from  the  Montclair  Corporation  in  the  same  amount,  which 
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was  charged  against  the  account  of  the  Insurance  Ex- 
770  change  Building  on  the  books  of  the!  F.  H.  Smith 
Company,  which  building  was  owned  by!  the  Montclair 
Corporation  and  the  witness  received  the  monijy  through  the 
Montclair  Corporation.  He  thereupon  idenjtitied  the  au¬ 
thorization  and  receipt  respecting  this  transaction,  which 
were  offered  and  received  in  evidence  as  Defendants’  Ex¬ 
hibits  Nos.  150  and  150-A. 

Respecting  item  No.  66  of  the  bill  of  particulars  under 
date  of  December  3,  1928,  for  $15,441.76,;  the  witness 
testified  that  there  was  $15,441.76  wired;  through  the 
Commercial  National  Bank  to  the  First  National  Bank  at 
Palm  Beach,  Florida,  to  the  credit  of  the  account  of  Rode¬ 
rick  C.  McNeill,  Incorporated,  on  account  of  sbme  work  that 
was  being  done  in  Palm  Beach,  Florida,  upon!  the  residence 


of  the  witness;  that  on  November  28  the  Smith  Company 
received  an  authorization  from  the  Montclaif  Corporation 
of  $15,493.33  and  on  the  same  date  received! a  receipt  for 
that  amount  of  money  this  amount  being  charged  against 
the  account  of  the  Insurance  Exchange  Building  on  the 
books  of  the  F.  H.  Smith  Company,  and  the  witness  derived 
the  benefit  thereof  through  his  ownership  of  the  Montclair 
Corporation,  which  owns  the  Pittsburgh  Insurance  Ex¬ 
change  Building.  The  witness  thereupon  identified  the 
authorization  and  the  receipt  pertaining  to  tills  transaction, 
which  were  offered  and  received  in  evidence  as  Defendants’ 
Exhibits  151  and  151-A. 

Respecting  item  No.  67  of  the  bill  of  particulars  under 
date  of  December  6,  1928,  in  the  sum  of  $2,100,  the  witness 
testified  that  the  records  show  that  there  was  a  deposit 
made  in  his  personal  account  at  the  Southern  Maryland 
Trust  Company  December  6,  1928,  in  the  sum  of  $2,- 
777  100;  that  the  F.  H.  Smith  Company!  received  an 

authorization  from  the  Montclair  Corporation  in  the 
sum  of  $2,100  and  on  the  same  day  a  receipt j  and  that  this 
amount  of  money  was  charged  against  the  account  of  the 
Insurance  Exchange  Building  on  the  books!  of  the  F.  H. 
Smith  Company,  and  the  witness  received  the  benefit  of 
it  through  the  Montclair  Corporation,  of  which  he  owned 
all  of  the  capital  stock.  The  witness  thereupon  identified 
the  authorization  and  the  receipt  pertaining  t<j>  this  transac¬ 
tion,  both  of  which  bore  his  signature,  and  which  were 
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offered  and  received  in  evidence  as  Defendants’  Exhibits 
Nos.  152  and  152- A,  respectively. 

The  attention  of  the  witness  was  then  directed  to  item  No. 
68  of  the  bill  of  particulars  under  date  of  December  10, 
1928,  in  the  sum  of  $4,080,  and  concerning  which  the  witness 
testified  that  the  record  shows  that  on  December  11,  1928, 
there  was  deposited  to  his  credit  in  the  Southern  Maryland 
Trust  Company  $29,080,  and  of  this  amount  there  was  $4,- 
080  which  the  Smith  Company  received  on  an  authorization 
dated  December  11,  1928,  and  on  the  same  date  a  receipt 
from  the  Montclair  Corporation,  and  that  this  amount  was 
charged  against  the  account  of  the  Insurance  Exchange 
Building  on  the  books  of  the  F.  H.  Smith  Company  and  the 
witness  derived  the  benefit  of  the  money  through  the  Mont¬ 
clair  Corporation  and  his  ownership  of  the  stock  thereof. 
The  witness  thereupon  identified  the  receipt  and  authori¬ 
zation  relating  to  this  transaction,  both  of  which  bore  his 
signature,  and  they  were  offered  and  received  in  evidence 
as  Defendants’  Exhibits  153  and  153- A. 

778  Respecting  item  No.  69  of  the  bill  of  particulars 
under  date  of  December  10,  1928,  in  the  amount  of 
$10,920,  the  witness  testified  that  the  record  showed  that 
on  December  10,  1928,  there  was  deposited  to  his  account 
in  the  Southern  Maryland  Trust  Company  $25,000,  and 
that  on  December  5, 1928,  there  was  an  authorization  given 
to  the  Smith  Company  by  the  Montclair  Corporation  in  the 
sum  of  $24,351.96  and  on  December  10,  1928,  a  receipt  was 
given  by  the  Montclair  Corporation  to  the  F.  H.  Smith 
Company  for  the  same  amount  of  money,  which  was 
charged  against  the  account  of  the  Insurance  Exchange 
Building  on  the  books  of  the  F.  H.  Smith  Company,  and  the 
witness  received  the  benefit  thereof  through  his  ownership 
of  the  capital  stock  of  the  Montclair  Corporation.  Witness 
thereupon  identified  the  authorization  and  receipt  pertain¬ 
ing  to  this  transaction,  both  of  which  bore  his  signature, 
and  which  were  offered  and  received  in  evidence  as  De¬ 
fendants’  Exhibits  Nos.  154  and  154-A. 

Respecting  item  No.  70  of  the  bill  of  particulars  under 
date  of  December  12,  1928,  in  the  sum  of  $4,585,  the  witness 
testified  that  the  records  show  that  on  December  11,  1928, 
there  was  deposited  to  his  personal  account  in  the  Southern 
Maryland  Trust  Company  in  the  sum  of  $4,585;  that  on 
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December  11, 1928,  the  Smith  Company  received  an  authori¬ 
zation  from  the  Montclair  Corporation  in  the  sum  of  $4,585 
and  on  the  same  date  the  Montclair  Corporation  gave  the 
Smith  Company  a  receipt  for  this  amounjt,  which  was 
charged  against  the  account  of  the  Insurance  Exchange 
Building  upon  the  books  of  the  F.  H.  Smith  Company. 
Witness  thereupon  identified  the  authorization  and 

779  receipt  pertaining  to  this  transaction,  both  of  which 
bore  his  signature,  which  were  offered  and  received 

in  evidence  as  Defendants’  Exhibits  Nos.  155;  and  155-A. 

Respecting  item  No.  71  of  the  bill  of  particulars,  under 
date  of  December  12,  1928,  in  the  sum  of  $14,104.50,  the 
witness  testified  that  the  records  show  that;  on  December 

j 

11,  1928,  there  was  deposited  to  his  account;  in  the  South¬ 
ern  Maryland  Trust  Company  $29,080;  that;  on  December 
11,  1928,  the  F.  H.  Smith  Company  received;  an  authoriza¬ 
tion  from  the  Montclair  Corporation  for  ^14,104.50,  and 
on  the  same  day  they  received  a  receipt  thei'efor,  and  that 
this  amount  of  money  was  charged  against  the  account  of 
the  Insurance  Exchange  Building  upon  the  books  of  the 
F.  H.  Smith  Company.  The  witness  thereupon  identified 
the  authorization  and  the  receipt  pertaining  to  this  trans¬ 
action,  which  were  offered  in  evidence  and  received  as  De¬ 
fendants’  Exhibits  Nos.  156  and  156-A. 

Respecting  item  No.  72  of  the  bill  of  particulars,  under 
date  of  December  17,  1928,  in  the  sum  of  $^0,000,  the  wit¬ 
ness  testified  that  the  records  show  that  oni  December  15, 
1928,  there  was  deposited  to  his  account  ini  the  Southern 
Maryland  Trust  Company  $21,250,  and  on;  December  15, 
1928,  the  F.  H.  Smith  Company  received  an  authorization 
from  the  Montclair  Corporation  in  the  sumi  of  $19,467.10, 
and  on  the  same  date  the  Smith  Company  recjeived  a  receipt 
from  the  Montclair  Corporation  for  a  like  amount,  which 
amount  was  charged  against  the  account  of;  the  Insurance 
Exchange  Building  upon  the  books  of  the  F.  H.  Smith  Com¬ 
pany.  The  witness  thereupon  identified  the  author- 

780  ization  and  the  receipt  for  this  transaction,  both  of 
which  bore  his  signature,  and  which  w(?re  offered  and 

received  in  evidence  as  Defendants’  Exhibits  157  and 

157-A. 
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Respecting  item  Xo.  73  of  the  bill  of  particulars  under 
date  of  December  20,  1928,  in  the  amount  of  $24,587,  the 
witness  testified  that  the  records  show  that  on  December 
19,  1928,  there  was  deposited  to  his  credit  in  the  Southern 
Maryland  Trust  Company  the  sum  of  $30,000,  and  that 
on  December  19  the  F.  H.  Smith  Company  received  an  au¬ 
thorization  from  the  Montclair  Corporation  in  the  amount 
of  $24,587,  and  on  the  same  date  received  a  receipt  there¬ 
for,  and  that  this  amount  was  charged  against  the  account 
of  the  Insurance  Exchange  Building  upon  the  books  of  the 
F.  H.  Smith  Company.  The  witness  thereupon  identified 
the  authorization  and  receipt  therefor,  both  of  which  bore 
his  signature,  and  which  were  offered  and  received  in  evi¬ 
dence  as  Defendants’  Exhibit-  Xo.  158  and  158-A. 

Respecting  item  Xo.  74  of  the  bill  of  particulars,  under 
date  of  January  2,  1929,  in  the  sum  of  $10,000,  the  witness 
testified  that  the  records  show  that  on  January  2,  1929, 
there  was  deposited  to  his  account  in  the  Southern  Mary¬ 
land  Trust  Company  $10,000;  that  on  January  2,  1929,  the 
Smith  Company  received  an  authorization  and  a  receipt 
on  the  same  day  from  the  Montclair  Corporation  in  the  sum 
of  $9,781.56,  and  that  this  amount  of  money  was  charged 
against  the  account  of  the  Insurance  Exchange  Building 
on  the  books  of  the  F.  H.  Smith  Company  and  the  witness 
received  the  benefit  thereof  through  his  ownership  of  the 
capital  stock  of  the  Montclair  Corporation,  which 
781  owned  the  Insurance  Exchange  Building.  The  wit¬ 
ness  further  testified  that  on  the  2nd  day  of  Janu¬ 
ary,  1929,  the  Smith  Company  received  an  authorization 
in  the  sum  of  $9,781.56,  and  on  that  same  date  the  Smith 
Company  received  from  the  Montclair  Corporation  a  re¬ 
ceipt  in  that  amount  and  that  the  Montclair  Corporation 
received  the  money,  not  the  Smith  Company.  The  witness 
thereupon  identified  the  authorization  and  the  receipt  per¬ 
taining  to  this  transaction,  both  of  which  bore  his  signa¬ 
ture,  and  which  were  offered  and  received  in  evidence  as 
Defendants’  Exhibits  159  and  159-A. 

Witness  further  testified  that  in  January,  1929,  he  was 
in  the  State  of  Florida,  and  was  ill  at  the  time,  suffering 
from  a  verv  bad  attack  of  influenza,  which  necessitated  his 
going'  to  the  South. 
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Respecting  item  No.  75  of  the  bill  of  particulars  under 
date  of  January  3,  1929,  in  the  amount  of  $13,291.55,  the 
witness  testified  that  this  was  an  amount  of  money  which 
was  wired  by  the  Commercial  National  Bank  to  the  First 
National  Bank  in  Palm  Beach,  Florida,  foil  the  credit  of 
the  account  of  Roderick  C.  McNeill,  Incorporated,  and  that 
on  the  3rd  of  January,  1929,  the  F.  H.  Smith  Company  re¬ 
ceived  from  the  Montclair  Corporation  an!  authorization 
in  the  sum  of  $13,291.55,  and  on  the  same  (Jute  the  Smith 
Company  received  from  the  Montclair  Corporation  a  re¬ 
ceipt  for  the  same,  and  that  this  amount  of  money  was 
charged  against  the  account  of  the  Insurance  Exchange 
Building  upon  the  books  of  the  F.  H.  Smith  Company.  The 
witness  thereupon  identified  the  authorization  and  the  re¬ 
ceipt  respecting  this  transaction,  bothj  of  which  bore 
782  his  signature,  and  were  offered  and  Received  in  evi¬ 
dence  as  Defendants’  Exhibits  Nos.  160  and  160- A. 

Respecting  item  No.  76  of  the  bill  of  particulars  under 
date  of  January  16,  1929,  in  the  sum  of  $l|0,000,  the  wit¬ 
ness  testified  that  the  records  show  that  on  January  16, 
1929,  there  was  deposited  to  his  account  iii  the  Southern 
Maryland  Trust  Company  $11,290,  and  that  ion  January  15 
the  F.  H.  Smith  Company  received  from  I  the  Montclair 
Corporation  an  authorization  in  the  sum  ojf  $10,000,  and 
on  January  16  the  F.  H.  Smith  Company  jreceived  a  re¬ 
ceipt  from  the  Montclair  Corporation  for  that  amount  of 
money,  which  was  charged  against  the  account  of  the  In- 
surance  Exchange  Building  upon  the  books  of  the  F.  H. 
Smith  Company,  the  Insurance  Exchange  Building  belong¬ 
ing  to  the  Montclair  Corporation.  He  thereupon  identified 
the  receipt  and  authorization  for  this  transaction,  both  of 
which  bore  his  signature,  and  which  were  offered  and  re¬ 
ceived  in  evidence  as  Defendants’  Exhibits  161  and  161-A. 

Respecting  item  No.  77  of  the  bill  of  particulars,  under 
date  of  February  12,  1929,  for  $3,450,  the  witness  testified 
that  the  records  show  that  on  February  12,  1929,  there  was 
deposited  to  his  account  in  the  Southern  Maryland  Trust 
Company  $3,500,  and  that  on  February  12  the  F.  TT.  Smith 
Company  received  a  receipt  and  authorization  from  the 
Montclair  Corporation  in  the  sum  of  $3,450j  which  amount 
was  charged  against  the  account  of  the  Insurance  Exchange 
Building  upon  the  books  of  the  F.  H.  Smith  Company.  The 
witness  thereupon  identified  the  authorization  and  the  re- 
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ceipt  for  this  transaction,  which  were  offored  and  re¬ 
ceived  in  evidence  as  Defendants’  Exhibits  Nos.  162 


and  162-A. 

Respecting-  item  No.  78  of  the  bill  of  particulars,  under 
date  of  February  21, 1929,  the  sum  of  $12,448.77,  the  witness 
testified  that  the  records  show  that  on  February  20,  1929, 
there  was  deposited  to  his  account  in  the  Southern  Mary¬ 
land  Trust  Company  $12,500,  and  that  on  February  19, 
1929,  the  F.  H.  Smith  Company  received  from  the  Mont¬ 
clair  Corporation  an  authorization  in  the  sum  of  $12,276.40, 
and  that  on  February  20,  1929,  the  F.  H.  Smith  Company 
received  from  the  Montclair  Corporation  a  receipt  in  the 
sum  of  $12,276.40,  and  that  this  amount  of  money  was 
charged  against  the  account  of  the  Insurance  Exchange 
Building  upon  the  books  of  the  F.  H.  Smith  Company,  this 
building  belonging  to  the  Montclair  Corporation,  of  which 
the  witness  owned  all  the  capital  stock.  The  witness  there¬ 
upon  identified  the  authorization  and  the  receipt  duly 
executed  and  pertaining  to  this  transaction,  which  were 
offered  and  received  in  evidence  as  Defendants’  Exhibits 
Nos.  163  and  163- A. 


Respecting  item  No.  79  of  the  bill  of  particulars,  under 
date  of  February  26, 1929,  in  the  sum  of  $10,000,  the  witness 
testified  that  the  records  show  that  on  February  26,  1929, 
there  was  deposited  to  his  account  in  the  Southern  Mary¬ 
land  Trust  Company  $10,000,  and  that  on  February  25, 
1929,  the  F.  H.  Smith  Company  received  an  authorization 
from  the  Montclair  Corporation  in  the  sum  of  $10,600,  and 
on  the  same  date  the  Smith  Company  received  a  receipt 
from  the  Montclair  Corporation  for  the  same 
784  amount,  and  that  this  amount  of  money  was  changed 
against  the  account  of  the  Insurance  Exchange 
Building  upon  the  books  of  the  F.  H.  Smith  Company. 
Witness  thereupon  identified  the  authorization  and  the 
receipt  for  this  transaction,  both  of  which  were  executed 
by  the  Montclair  Corporation  by  the  witness  as  agent,  and 
were  offered  and  admitted  in  evidence  as  Defendants’  Ex¬ 
hibits  Nos.  164  and  164-A. 


Respecting  No.  80  of  the  bill  of  particulars  under  date  of 
March  13,  1929,  in  the  sum  of  $7,869.84,  the  witness  testi¬ 
fied  that  the  records  show  that  on  March  13,  1929,  there  was 
deposited  to  his  account  in  the  Southern  Maryland  Trust 
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Company  the  sum  of  $7,500,  and  that  on  tile  12th  day  of 
March,  1929,  the  Smith  Company  received  ap  authorization 
from  the  Montclair  Corporation  for  $7,500,  apd  that  on  the 
13th  of  March  they  received  a  receipt  for! $7,500,  which 
amount  of  money  was  charged  against  the  account  of  the 
Insurance  Exchange  Building  on  the  books;  of  the  F.  H. 
Smith  Company.  Witness  thereupon  identified  the  authori¬ 
zation  and  the  receipt  for  this  transaction,  both  duly  exe¬ 
cuted,  which  were  offered  and  admitted  in  ej'idence  as  De¬ 
fendants’  Exhibits  Nos.  165  and  165-A. 

Respecting  item  No.  81  of  the  bill  of  particulars,  the 
witness  testified  that  Mr.  Hart  has  already  testified  con¬ 
cerning  that  item. 

Concerning  item  No.  82  of  the  bill  of  particulars,  under 
date  of  March  30, 1929,  for  $9,000,  the  witness  testified  that 
the  records  show  that  on  March  30,  1929,  jthere  was  de¬ 
posited  to  his  account  in  the  Southern  Maryland  Trust 
Company  the  sum  of  $33,984.69;  that  $28, $84.69  of  that 
amount  of  monev  was  a  dividend  which  he  had  re- 
785  ceived  from  the  F.  H.  Smith  Company  upon  the  pre¬ 
ferred  stock  which  was  owned  bv  hi$  wife  and  by 
himself;  that  the  $9,000  item  was  certain  stock  which  be¬ 
longed  to  the  witness  and  was  in  the  name  of  four  em¬ 
ployees  of  the  F.  H.  Smith  Company,  but  which  was  stock 
which  he  had  bought'  and  paid  for,  and  that  I  Mr.  Hart  had 
fully  explained  this  item  of  the  bill  of  particulars  in  his 
testimony  before  the  jury. 

Respecting  item  No.  83  of  the  bill  of  particulars  under 
date  of  April  1,  1929,  in  the  amount  of  $4,945.07,  the  witness 
testified  that  the  record  showed  that  there  was  a  deposit 
made  in  the  Southern  Maryland  Trust  Company  April  1, 
1929,  to  his  account  in  the  sum  of  $5,000,  and  that  on  the 
30th  of  March,  1929,  the  Smith  Company  received  an 
authorization  from  the  Montclair  Corporation  in  the  sum 
of  $4,945.97,  and  that  on  the  1st  day  of  April  the  Smith 
Company  received  a  receipt  for  that  amopnt  of  money, 
which  amount  was  charged  against  the  accojunt  of  the  In¬ 
surance  Exchange  Building  of  Pittsburgh  oil  the  books  of 
the  F.  II.  Smith  Company.  Witness  thereupon  identified 
the  authorization  and  the  receipt  for  this  transaction,  which 
were  executed  by  the  Montclair  Corporation,  which  were 
offered  and  admitted  in  evidence  as  Defendants’  Exhibits 
Ncs.  167  and  167-A. 
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Respecting  item  S4  of  the  bill  of  particulars,  under  date 
of  April  20.  1929,  in  the  sum  of  $60,000,  the  witness  testified 
that  the  records  show  that  on  April  20,  1929,  there  was  de¬ 
posited  to  his  account  at  the  Southern  Maryland  Trust 
Company  through  the  Commercial  National  Bank 

786  checks  in  the  aggregate  sum  of  $60,000,  and  that  on 
April  20,  1929,  the  F.  H.  Smith  Company  received  an 

authorization  from  the  Montclair  Corporation  in  that 
amount  of  money  and  on  the  same  day  received  a  receipt 
therefor,  which  amount  of  money  was  charged  against  the 
account  of  the  Insurance  Exchange  Building  upon  the  books 
of  the  F.  H.  Smith  Company,  this  building  being  owned  by 
the  Montclair  Corporation  of  which  the  witness  owned  all 
the  capital  stock.  He  thereupon  identified  the  authoriza¬ 
tion  and  the  receipt  for  this  transaction  executed  by  the 
Montclair  Corporation,  which  were  offered  and  received  in 
evidence  as  Defendants’  Exhibits  Nos.  168  and  168-A. 

Respecting  No.  85  of  the  bill  of  particulars  under  date  of 
June  25,  1929.  in  the  amount  of  $8,494.73,  the  witness  testi¬ 
fied  that  this  represented  a  check  of  the  F.  H.  Smith  Com¬ 
pany  which  was  deposited  to  his  account  in  the  Southern 
Maryland  Trust  Company,  but  that  he  was  not  certain 
whether  it  was  deposited  through  the  Commercial  National 
Bank  or  not :  that  it  was  in  the  sum  of  $8,494.73  and  was  to 
be  used  by  the  witness  in  the  payment  of  certain  income  tax 
assessment  which  had  been  made  against  him  due  to  a  con¬ 
troversy  which  involved  his  duties  as  chairman  of  the  board 
of  the  F.  H.  Smith  Company,  and  the  witness  refused  to  pay 
the  item.  Witness  further  testified  that  after  quite  some 
time  and  lengthy  conferences,  it  was  decided  that  it  would 
be  better  if  the  F.  H.  Smith  Company  would  pay  the  item 
rather  than  allow  the  controversy  to  continue.  At  this 
point  a  letter  dated  June  17,  1929,  from  Murphy,  Lanier  & 
Quinn,  to  G.  Bryan  Pitts  was  offered  and  received  in 

787  evidence  as  Defendants’  Exhibit  168-B,  which  was 
as  follows: 

“Murphy,  Lanier  &  Quinn, 

Accountants — Auditors — Tax  Consultants, 

618  Southern  Building,  Washington,  D.  C.” 

In  the  lefthand  corner:  “New  York,  N.  Y. ;  Chicago,  Ill.; 
Cincinnati,  Ohio:  Pittsburgh,  Pa.;  Washington,  D,  C.” 


“Your  secretary  has  handed  me  the  enclosed  bill  from 
the  Treasury  Department  for  consideration  and  recom¬ 
mendation  relative  to  the  account  thereon. 

“You  will  observe  that  this  bill  is  for  a  proposed  as¬ 
sessment  of  $7,500  for  the  year  1926,  and  carriers  interest 
amounting  to  $994.73.  You  will  recall  that  this  is  the  addi¬ 
tional  tax  which  we  discussed  in  connection  with  the  al¬ 
leged  payments  to  you  by  Boyle-Robertson  Company.  You 
may  also  remember  that  while  you  did  not  receive  such 
payments  that  you  did  agree  to  pay  the  tax,  because  it 
was  your  thought  that  the  publicity  attendant 
788  upon  threshing  out  the  matter  before  the  Board 
might  not  be  at  all  helpful  to  the  F.  ill.  Smith  Com¬ 
pany  and  its  business.  Therefore,  the  tax  'seems  to  be  in 
accordance  with  our  agreement  with  the  Revenue  Agent 
and  it  is  my  suggestion  that  the  payment  thereof  be  made 
within  ten  days  from  June  the  14th,  1929. 

“I  am  returning  the  Government’s  bill  which  should  ac¬ 
company  your  check  to  the  Collector  of  Internal  Revenue 
at  Baltimore. 

“Yours  very  truly, 

“MURPHY,  LANIER  &  QUINN, 
“By  B.  G.  MURPHY.”  j 

i 

Respecting  Item  No.  86  of  the  bill  of  particulars,  under 
date  of  June  28,  1929,  in  the  sum  of  $6,992J9,  the  witness 
testified  that  the  records  show  that  there  was  a  deposit 
made  to  his  account  at  the  Southern  Maryland  Trust  Com- 
pany  June  26, 1929,  in  the  sum  of  $7,500,  and  that  this  came 
from  his  own  personal  funds  and  he  has  nbt  the  slightest 
idea  what  the  Government  has  in  mind  in!  referring  to  a 
charge  of  $6,992.19. 

Respecting  item  No.  87  of  the  bill  of  particulars  under 
date  of  July  19,  in  the  sum  of  $47,695,  the  witness  testified 
that  the  records  show  that  on  July  19,  1929,  there  was  de- 
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posited  to  his  account  in  the  Southern  Maryland  Trust 
Company  $55,135,  and  that  of  this  amount  there  was  a  check 
of  the  F.  li.  Smith  Company  in  the  sum  of  $47,695  which 
was  in  payment  of  coupons  on  coupons  of  bonds  that  be¬ 
longed  to  the  witness  personally,  the  detail  of  which  Mr. 
Hart  had  previously  given  to  the  jurors  when  he  was  upon 
the  stand,  and  the  memorandum  thereof  is  in  evi- 

789  deuce. 

Respecting  item  Xo.  8S  of  the  bill  of  particulars, 
under  date  of  July  24, 1929,  in  the  sum  of  $7,100,  the  witness 
testified  that  there  was  a  deposit  made  to  his  credit  in  the 
Southern  Maryland  Trust  Company  July  24,  1929,  in  the 
sum  of  $10,000,  and  that  he  has  not  the  slightest  idea  of 
what  the  Government  is  charging  when  it  specifies  in  the 
bill  of  particulars  on  that  date  the  sum  of  $7,100.  Witness 
further  testified1  that  the  money  which  was  deposited  in  the 
bank  was  his  personal  money  and  came  to  him  from  per¬ 
sonal  matters  which  had  nothing  to  do  whatever  with  the 
F.  H.  Smith  Company. 

Respecting  item  89  of  July  29,  in  the  sum  of  $13,330.49, 
the  witness  testified  that  the  records  show  that  there  was 
deposited  to  his  account  in  the  Southern  Maryland  Trust 
Company  July  29,  1929,  $23,415;  that  this  was  personal 
money  coming  from  the  clipping  and  cashing  of  certain 
coupons  and  had  nothing  whatever  to  do  with  the  F.  H. 
Smith  Company. 

Respecting  item  Xo.  90  of  the  bill  of  particulars,  under 
date  of  July  31, 1929,  in  the  sum  of  $2,000,  the  witness  testi¬ 
fied  that  the  records  show  that  on  July  31,  1929,  there  was 
deposited  in  the  account  of  his  wife  at  the  Commercial  Xa- 
tional  Bank,  in  the  name  of  Gladys  T.  Pitts,  the  sum  of 
$2,000,  and  that  this  is  money  which  the  witness  had  put  in 
her  account  from  his  own  personal  funds  and  had  nothing 
whatever  to  do  with  the  F.  H.  Smith  Company. 

Respecting  item  Xo.  91  of  the  bill  of  particulars, 

790  under  date  of  August  3,  1929,  for  $7,000,  the  witness 
testified  that  the  records  showed  that  on  August  3, 

1929,  there  was  deposited  to  his  account  in  the  Southern! 
Maryland  Trust  Company  the  sum  of  $7,000  which  came 
from  his  own  private  funds,  which  had  nothing  whatever 
to  do  with  the  Smith  Company,  and  he  believed  that  Mr. 
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Hart  had  gone  into  the  matter  of  the  Government  charge 
respecting  this  item  number  of  the  bill  of  particulars. 

Respecting  item  No.  92  of  the  bill  of  particulars,  under 
date  of  August  5,  1929,  in  the  sum  of  $4,300,  the  witness 
testified  that  this  matter  was  testified  to  by  Mr.  Hart  when 
he  was  upon  the  stand. 

Respecting  item  No.  93  of  the  bill  of  particulars,  under 
date  of  August  21,  1929,  in  the  sum  of  $7,900,  the  witness 
testified  that  the  record  showed  that  on  August  21,  1929, 
there  was  deposited  in  the  Southern  Maryland  Trust  Com¬ 
pany  to  the  credit  of  the  witness  the  sum  of  $9,150,  which 
was  his  own  personal  funds,  and  that  the  witness  has  no 
idea  of  what  the  Government  had  in  mind  wjien  it  charged 
conversion  of  $7,900  in  this  item  of  the  bill  of  particulars. 

Respecting  item  No.  94  of  the  bill  of  particulars,  under 
date  of  August  20,  1928,  in  the  sum  of  $12,500,  the  witness 
testified  that  the  record  shows  that  at  that  time  there  was  a 
deposit  made  in  the  account  of  C.  Elbert  Aiiadale  Special 
in  the  Merchants  Bank  &  Trust  Company  bn  August  20, 
1928,  in  the  sum  of  $12,500;  that  at  that  tipie  the  witness 
was  in  Europe,  and  on  August  20,  1928,  the  F.  H.  Smith 
Company  received  from  the  Montclair  Corporation 
791  an  authorization  in  the  sum  of  $12,500,  and  on  the 
same  date  it  received  a  receipt  in  the  |  same  amount, 
which  amount  was  charged  against  the  account  of  the  In¬ 
surance  Exchange  Building  upon  the  books1  of  the  F.  H. 
Smith  Company,  and  that  the  witness  derived  the  benefit 
of  this  money  through  his  ownership  of  thg  stock  in  the 
Montclair  Corporation,  and  that  Mr.  Anadale  did  not  get 
one  cent  of  the  monev;  that  it  went  for  the  witness’  own 

»  •  i  t 

benefit.  Respecting  this  item  the  witness  further  testified 
that  the  money  was  used  for  the  purchase  of  a  Rolls  Royce 
automobile  which  he  gave  to  his  wife  in  1928.  Witness 
thereupon  identified  the  authorization  and  receipt  pertain¬ 
ing  to  this  item  under  date  of  August  20, 1928;  in  the  amount 
of  $12,000,  which  were  offered  and  received  in  evidence  as 
Defendants’  Exhibit  No.  169.  j 

Respecting  item  No.  95  of  the  bill  of  particulars,  under 
date  of  September  20,  1929,  in  the  sum  of  $30,000,  the  wit¬ 
ness  testified  that  the  record  shows  that  there  was  de¬ 
posited  in  his  account  in  the  Southern  Maryland  Trust 
Company  upon  that  date  the  sum  of  $30,000,  and  that  it 
was  deposited  through  the  Commercial  National  Bank  in 
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two  or  three  checks  of  the  F.  H.  Smith  Company,  which 

were  delivered  to  the  witness  in  payment  of  dividends  on 

preferred  stock  in  the  F.  H.  Smith  Company  owned  by  Mrs. 

Pitts  and  himself,  and  that  there  was  a  slight  difference  in 

the  amount  which  he  gave  back  to  the  Smith  Company  in 

cash,  which  difference  he  believes  amounted  to  $100  or 

$150,  and  that  the  reason  for  the  money  being  sent  out  in 

that  wav  was  that  he  had  sent  a  check  to  the  Income 
* 

792  'fax  Bureau  for  his  income  tax;  that  the  check  had 
arrived  and  Mr.  Plaster  telephoned  to  the  witness 

and  asked  the  witness  to  please  send  the  money  out  right 
away  as  they  were  not  in  a  position  to  handle  it  themselves, 
could  not  pay  it,  and  he  thereupon  telephoned  Mr.  Edwards 
or  Mr.  Thomas  or  someone  in  the  accounting  department 
to  send  the  checks  right  down  to  the  Commercial,  as  the 
Seat  Pleasant  Bank  was  further  out  of  town,  and  to  charge 
the  amount  of  the  check  against  his  dividends,  which  they 
did. 

The  witness  further  testified  that  neither  Mr.  Anadale 

nor  Mr.  Edwards  personally  received  or  had  for  their  own 

use  in  anv  wav  anv  of  the  monev  that  has  been  referred 
•  •  * 

to  in  any  of  the  95  items  of  the  bill  of  particulars. 

The  witness  further  testified  that  when  the  sums  of 
money  were  paid  to  him  concerning  which  he  testified  and 
which  were  covered  in  the  95  items  or  specifications  of  the 
bill  of  particulars,  the  indebtedness  of  the  Smith  Company 
to  these  respective  corporations  was  reduced  accordingly 
in  the  amount  of  the  payment  to  which  he  had  testified. 

The  witness  thereupon  testified  upon  cross-examination 
in  substance  as  follows:  That  each  time  he  received  a  pay¬ 
ment  from  the  Montclair  or  the  Beverly  Building  Company 
the  indebtedness  of  the  Smith  Company  to  those  companies 
was  reduced  by  an  equal  amount,  and  that  he  knew  that 
because  he  received  a  report  every  month  and  knew  the 
amount  of  money  that  had  been  withdrawn  and  the  state¬ 
ment  of  the  company  showed  that  the  obligation  of  the 
Smith  Company  to  these  corporations  had  been  re- 

793  duced  bv  that  amount  of  monev;  that  the  witness 
does  not  know  when  he  last  saw  his  reports  and 

that  he  does  not  know  whether  he  consulted  them  latelv  in 
connection  with  his  defense  or  not ;  that  he  had  consulted 
a  great  many  papers  and  he  could  not  tell  what  papers  he 
had  consulted  in  detail. 
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Witness  further  testified  that  he  does  not  ever  remember 
having  seen  the  disbursements  journal  of  the  F.  H.  Smith 
Company  or  any  portion  of  it  and  that  if  he  had  seen  it  he 
did  not  fully  realize  what  it  was;  that  it  was  kept  in  the 
accounting  department  downstairs,  and  he ;  knew  nothing 
about  it.  He  further  testified  that  he  did  not  know  whether 
he  had  ever  seen  the  general  journal  or  not,  but  that  he 
doubted  it  very  much,  as  there  was  no  occasion  for  him  to 
see  it  so  far  as  he  could  tell. 

Witness  testified  that  when  he  used  the  expression  “my 
records  show”  or  “the  records  show,”  he1  referred  to  a 
record  of  his  deposits  in  the  various  banks  and  any  other 
records  that  he  may  have  found  upon  the  matter;  that  he 
had  a  record  of  his  deposits,  but  that  he  dicl  not  have  the 
ledger  sheets,  that  he  had  some  of  his  deposit  slips,  and 
that  he  would  try  to  get  copies  of  the  records  of  his  per¬ 
sonal  deposits  which  were  in  the  possession! of  counsel  for 
the  Government,  but  which  counsel  for  the  Government  re¬ 
fused  to  give  him,  but  that  he  had  some  duplicate  deposit 
tickets  but  not  all.  Witness  further  testified  that  he  worked 
upon  this  summary  himself  and  that  his  accountant  assisted 
him  on  it  toward  the  end,  and  that  Mr.  Edkvards  also  as¬ 
sisted  him  on  it,  but  most  of  it  he  got  up  himself,  and  that 
no  one  but  these  two  gentlemen  assisted  him,  and 
794  that  his  accountant,  Mr.  Hart,  commenced  to  assist 
him  only  after  the  bill  of  particulars!  was  furnished 

bv  the  Government.  Witness  further  testified  that  his  sec- 
%> 

retaries  had  also  made  memorandums  of  his  deposits  and 
that  the  witness  does  not  remember  in  detlail  what  other 
records  he  had  from  which  this  schedule  was  compiled. 

Witness  supposes  that  the  additional  data  jfrom  which  the 
record  was  compiled  is  in  his  home  in  Palm  Beach,  but  that 
he  did  not  bring  it  to  Washington  because  he  did  not  see 
anv  necessitv  for  it ;  that  he  could  not  tell  ifi  what  form  it 
was.  He  further  stated  that  some  of  the  deposits  may  have 
been  in  his  bank  book. 

Witness  further  testified  that  he  has  not  seen  lately  any 
of  the  books  or  records  of  the  F.  H.  Smith  Company  other 
than  those  that  have  been  brought  into  the  courtroom  by 
the  Government.  Witness  further  testified  that  the  requi¬ 
sitions  and  receipts  concerning  which  he  testified  were  kept 
from  the  time  they  were  made  in  the  archives  of  the  F.  H. 
Smith  Company,  but  that  he  could  not  tell  where  because 
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f u*  did  pot  keep  1  lio  records  and  that  lie  did  not  keep  these 
papers  in  his  possession;  and  that  he  would  not  say  he  got 
them  recently  hut  that  he  got  them  some  time  in  the  last 
year,  and  that  he  got  them  as  a  matter  of  protection  to  him¬ 
self;  that  he  could  not  approximate  the  time  closer  than  a 
year;  that  he  knows  that  he  did  not  get  them  one  month 
ago,  hut  that  he  would  not  say  just  how  long  ago  it  was, 
and  that  he  thinks  that  one  of  his  secretaries  got  them  and 
secured  the  receipts  and  authorizations,  hut  to  he  per¬ 
fectly  frank  he  did  not  recall  which  secretary  re- 
795  ceived  them.  Witness  thought  that  he  instructed  his 
secretary  to  get  these  authorizations  and  receipts 
and  that  he  does  not  remember  whether  at  that  time  he  was 
an  officer  of  the  company  or  not.  Witness  further  did  not 
remember  from  whom  the  authorizations  and  receipts  were 
secured  in  the  F.  If.  Smith  Company,  and  he  did  not  know 
from  what  files  they  came  because  he  did  not  keep  the  files, 
and  the  witness  does  not  remember  which  one  of  his  sec¬ 
retaries  brought  them  to  him,  but  that  he  seems  to  remem¬ 
ber  that  it  was  one  of  his  secretaries  who  did  it.  that  he 
knows  that  it  was  one  of  his  secretaries,  and  that  he  has 
two  secretaries. 

The  witness  testified  that  he  knew  which  authorizations 
to  put  with  which  receipts  because  they  were  in  the  same 
amount,  and  that  he  could  not  tell  whether  they  were  mixed 
up  or  put  together  when  he  secured  them,  but  he  believes 
they  were  put  together  when  he  saw  them;  that  he  had  some 
other  authorizations  and  receipts  besides  those  which  he 
brought  for  this  trial,  but  that  he  does  not  recall  how  many 
there  are,  and  that  they  are  kept  at  his  home  and  he  did  not 
bring  them  with  him.  and  he  merely  brought  the  ones  he 
was  ordered  to  bring  by  the  bill  of  particulars;  that  he  does 
not  know  how  many  more  of  them  he  has;  that  he  does  not 
know  whether  they  are  authorizations  of  the  Beverly  Build¬ 
ing  or  not ;  that  there  may  be  possibly  some  authorizations 
of  the  Montclair;  that  he  has  some  of  the  43rd  and  Locust 
Streets  building.  At  the  moment  that  is  all  that  he  can 
recollect,  but  that  he  does  not  think  there  arc  anv  other 
authorizations  for  any  other  corporations  than  the 
79(i  Beverly  Building,  the  Montclair,  and  the  43rd  and 
Locust  Streets  Building;  that  he  would  not  say  that 
he  had  ever  received  any  large  sums  of  money  from  any 
other  corporations  than  those  named;  that  he  was  not  going 
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to  state  that  he  did  not  receive  something  from  other  cor¬ 
porations,  because  frankly  he  does  not  knojvv;  that  these 
authorizations  were  probably  kept  in  one  of  tjlie  cabinets  in 
his  home  at  Palm  Beach. 

•  I 

Witness  further  denied  that  any  commission  had  been 
paid  to  him  by  the  Boyl  e-Robert  son  Company  as  a  com- 
misson  for  the  awarding  of  the  contract  to  bjuild  the  Fifth 
Avenue  Apartment  Building  paid  in  cash  to  him  and 
charged  to  the  Law  and  Finance  Building;  jthat  he  never 
received  the  sum  of  $30,000  as  a  commission  from  the 
Boyle-Robertson  Company,  nor  any  amount  whatever. 

Referring  to  the  shares  of  preferred  stock; owned  by  the 
witness  and  his  wife,  the  witness  testified  that!  the  par  value 
of  the  stock  at  the  time  he  acquired  it  was  $100  and  in  most 
instances  he  paid  for  it  in  cash,  and  the  only  instance  where 
he  didn’t  pay  cash  was  where  he  bought  tljie  stock  from 
people  outside  of  the  Smith  Company  who  had  already  paid 
cash  to  the  Smith  Company  for  it,  and  that  jin  the  few  in¬ 
stances  in  which  he  had  purchased  stock  froim  people  out¬ 
side  of  the  Smith  Company  he  had  made  a  tr<kde  with  those 
persons  for  some  other  personal  property  of ! his  own;  that 
he  does  not  wish  to  be  held  to  the  statemenjt,  but  that  he 
considered  that  approximately  $100,000  of  liiis  holding  of 
the  preferred  stock  was  acquired  by  means!  of  trade  and 
that  the  balance  of  it  was  paid  for  in  cash;  that  he  owned 
between  7,500  and  8,000  shares  of  tliej  par  value  of 
797  $100,  so  that  about  roughly  he  had  paid  for  $650,000 

of  it  in  cash ;  that  he  did  not  remembeij  the  details  of 
the  acquisition  of  the  preferred  stock;  that  part  of  it  was 
secured  manv  vears  ago,  and  that  he  would  sav  that  all  of 
the  preferred  stock  was  purchased  prior  to  tlfe  period  men¬ 
tioned  in  this  indictment,  and  that  prior  to  .May  1,  1927,  he 
had  purchased  approximately  $700,000  worth  of  the  pre¬ 
ferred  stock  of  the  F.  H.  Smith  Company,  according  to  his 
best  recollection. 

Thereupon  the  following  question  was  propounded  to  the 
witness : 

| 

“Q.  Where  did  the  funds  come  from,  Mjr.  Pitts,  with 
which  you  paid  for  that  stock.” 

i 

I 

To  which  question  there  was  an  objection  by  counsel  for 
the  defendants  upon  the  ground  that  he  objected  to  any 
question  as  to  how  the  witness  had  paid  for  jstock  prior  to 
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the  date  in  1927  when  it  was  alleged  in  the  indictment  that 
the  conspiracy  started,  that  is,  prior  to  May  7,  1927,  which 
objection  the  Court  overruled,  and  accorded  to  the  defend¬ 
ants  an  exception  to  the  overruling  of  the  said  objection, 
which  exception  was  then  and  there  noted  by  the  Court 
upon  its  minutes. 

Witness  to  that  question  thereupon  replied  that  his  recol¬ 
lection  is  that  in  April,  1927,  he  purchased  $240,000  worth 
of  the  preferred  stock  according  to  his  best  recollection 
and  that  he  borrowed  the  money,  putting  up  other  securi¬ 
ties  which  he  previously  owned  which  had  nothing  what¬ 
ever  to  do  with  the  Smith  Company,  with  the  Central  Trust 
Company  of  Maryland,  of  which  Mr.  Emory  Cob- 
798  lentz  was  president. 

Thereupon  the  following  occurred: 

“Q.  Where  did  you  get  the  other  $450,000,  roughly,  that 
you  paid  for  that  stock?” 

To  which  question  counsel  for  defendants  objected  upon 
the  grounds  heretofore  stated  to  the  Court,  that,  such  testi¬ 
mony  went  beyond  the  period  set  for  the  commencement  of 
the  conspiracy  as  alleged  in  the  first  count  of  the  indict¬ 
ment,  to-wit,  May  7,  1927,  which  objection  was  overruled 
by  the  Court  and  an  exception  to  the  action  of  the  Court 
was  then  and  there  noted  by  the  Court  upon  its  minutes. 

Thereupon  the  witness  replied  to  the  said  question  in 
substance,  “I  don’t  remember  the  details  of  it”;  that  he 
did  not  inherit  it ;  that  he  did  not  find  it,  and  that  he  earned 
it  during  his  business  career,  and  thereupon  the  following 
occurred : 

“Q.  What  was  your  income  the  first  year  you  went  to 
work  for  the  F.  H.  Smith  Company?” 

To  this  question  counsel  for  the  defendants  objected 
upon  the  ground  that  it  was  not  within  the  period  of  time 
specified  for  the  duration  of  the  conspiracy  as  set  forth 
in  the  first  count  of  the  indictment ;  that  it  was  not  relevant 
or  material  or  competent  to  the  issue  involved  in  the  pres¬ 
ent  trial,  and  should  not  be  the  subject  matter  of  cross- 
examination,  and  upon  the  further  ground  that  the  witness 
has  been  apprised  by  the  bill  of  particulars  of  the  Govern¬ 
ment  charge  as  pertaining  to  the  years  set  forth  in  the  in¬ 
dictment  and  that  of  necessity  the  witness  is  not 
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799  prepared  to  answer  in  detail  a  question  concerning 
activities  long  before  the  date  that  the  alleged  con¬ 
spiracy  was  alleged  to  have  been  formed.  Wihereupon  the 
Court  overruled  the  objection  and  to  the  overruling  of  the 
objection  an  exception  was  granted  to  the  defendant,  which 
exception  was  then  and  there  noted  by  the  Court  on  its 
minutes.  Thereafter  the  witness  testified  in  substance  that 
he  first  went  to  work  with  the  F.  H.  Smith  Company  in  1918 
orl919.  Thereupon  the  following  occurred: 

“You  sav  vou  earned  this  other  $450,000:.  I  ask  vou 
whether  you  had  any  fortune  at  the  time  ybu  went  with 
the  Smith  Company. 

“Mr.  Raichle:  We  make  the  same  objection  to  that,  if 
the  Court  please. 

“The  Court:  Same  ruling,  with  an  exception. 

“Mr.  Lambert  :  May  it  be  understood  that  all  these  ques¬ 
tions  that  go  to  and  antedate  the  framework  of  this  indict¬ 
ment,  May  7,  1927,  be  under  our  objection  and  exception? 

“The  Court:  Well,  I  understand  it,  but!  whether  the 
record  will  show  the  understanding  or  not  I  am  doubtful. 

“Mr.  Lambert:  And  furthermore  I  would  like  to  make 
the  additional  objection  that  there  is  no  question  here  in 
reference  to  that  period  which  was  in  the  j scope  of  the 
direct  examination  which  was  put  to  Air.  Pitts  and  that 
therefore  we  add  that  as  an  additional  ground  of  objection 
and  exception. 

“The  Court:  All  right;  I  will  overrule  the  jobjeetion  and 
exception.”  ! 

800  And  thereupon  to  the  action  of  the  Court  in  over¬ 
ruling  the  objection  interposed  to  the  foregoing  ques¬ 
tion  the  Court  granted  an  exception,  which  exception  was 
then  and  there  noted  by  the  Court  upon  its  ipinutes. 

And  thereupon  the  witness  replied  that  lib  did  not  re¬ 
member  what  he  had  in  the  way  of  a  personal  fortune 
when  he  first  went  to  work  for  the  F.  11.  Smith  Company; 
that  he  did  not  remember  what  he  had  in  the  iway  of  a  per¬ 
sonal  fortune  in  1917 ;  that  he  is  now  36  vears  old  and 
that  he  does  not  remember  whether  he  had  jany  personal 
fortune  when  he  was  22  years  of  age,  not  j  remembering 
what  he  had  at  that  time,  and  that  he  did  pot  remember 
anything  about  his  affairs  14  years  ago. 


i 
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Thereupon  the  witness  was  asked  by  counsel  for  the 
Government  if  lie  remembered  what  his  sources  of  income 
were  at  the  time  that  he  was  22  years  of  age,  to  which 
question  the  defendant  objected  upon  the  grounds  there¬ 
tofore  stated  to  the  Court,  which  objection  was  by  the 
Court  overruled,  and  to  the  action  of  the  Court  in  this 
regard  an  exception  was  accorded  to  the  defendant,  and 
an  exception  was  then  and  there  noted  by  the  Court  upon  its 
minutes,  and  in  answer  to  the  question  the  witness  stated 
that  he  did  not  remember;  that  he  thought  he  went  with 
the  Smith  Company  in  either  1918  or  1919  and  that  pre- 

viouslv  thereto  he  was  in  the  insurance  business  as  a  sales- 
% 

man  selling  insurance;  that  he  was  a  general  agent  for  one 
of  the  insurance  companies  in  Washington. 

Thereupon  the  witness  was  asked  whether  he  owned  any 
property  when  he  was  22  years  of  age,  and  he  was 
801  further  asked  whether  he  owned  a  home,  to  which 
question  counsel  for  the  defendant  then  objected 
upon  the  grounds  theretofore  stated  to  the  Court,  which 
objection  was  overruled,  and  to  the  action  of  the  Court  in 
the  overruling  of  the  said  objection  an  exception  was  ac¬ 
corded  to  the  defendant,  which  exception  was  then  and 
there  noted  by  the  Court  on  its  minutes,  and  the  witness 
replied  thereto  that  he  did  not  remember  what  he  had  at 
that  lie  verv  probablv  owned  real  estate  before  he  was 
married  when  he  was  22  and  he  does  not  remember  what 


he  had  when  lie  was  22;  that  when  he  was  22  years  of  age 
he  would  say  'that  he  was  living  in  Washington  but  that 
he  could  not  remember  where  he  was  living  14  years  ago; 
that  he  very  probably  owned  real  estate  before  he  was 
married,  but  he  wouldn’t  sav  that  he  owned  real  estate  be- 

/  V 

fore  he  was  married;  that  he  does  not  remember  when 
that  occurred;  he  would  not  say  definitelv  that  he  did  or 
did  not  own  real  estate  before  he  was  married,  but  he 
thought  that  he  did,  but  that  lie  could  not  remember 
whether  he  owned  the  house  he  lived  in  or  one  which  he 
rented  to  someone  else  when  he  was  22  vears  of  age.  Wit- 
ness  further  testified  that  he  did  not  remember  his  finan¬ 
cial  affairs  when  he  was  22  years  of  age,  and  that  he  would 

not  sav  that  he  remembers  anv  better  when  he  was  23  or 
•  * 

24  years  of  age. 

Thereupon  the  following  occurred  on  cross-examination 
by  counsel  for  the  Government : 
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“Q.  Mr.  Pitts,  do  you  remember  of  havipg  filled  in  an 
income-tax  statement  in  l lie  rear  1917?  A.  Ilf  the  law  re- 

s 

quired  me  to  1  very  probably  did.  Ij  don’t  remem- 
802  ber  the  details. 

“Q.  And  in  that  statement  did  you  jstate  correctly 
tli(‘  items  of  your  income?  A.  i  don't  remember  anything 
about  1917,  Mr.  Dodds.  j 

“Q.  "Well,  do  you  remember  as  a  matter  of  fact  that  you 
filed  an  income  tax  —  showing-  an  income  |of  $6,500  that 
year ? ’  ’ 


To  this  question  the  counsel  for  the  defendants  objected 
upon  the  grounds  previously  suggested  jto  the  Court, 
namely,  that  it  transcended  the  time  limit  ket  in  the  first 
count  of  the  indictment  for  the  alleged  conspiracy,  and 
upon  the  further  ground  that  it  was  not  proper  for  counsel 
for  the  Government  to  go  into  the  amounts!  of  income  tax 
back  in  the  years  long  before  the  period  mentioned  in  the 
indictment,  and  upon  the  further  ground  thgt  it  was  mani¬ 
festly  unfair  in  view  of  the  form  of  the  bill!  of  particulars 
in  the  case  and  the  indictment  to  go  back  tejn  years  before 
the  date  first  mentioned  in  the  indictment  for  the  forma¬ 
tion  of  the  conspiracy,  to-wit,  May,  1927,  aind  interrogate 
the  defendant  about  an  income  tax  return,!  and  upon  the 
further  ground  that  it  was  beyond  the  scope  of  the  direct 
examination,  but  the  Court  overruled  the  objection  to  the 
question  thus  propounded  and  to  the  action  pf  the  Court  in 
overruling  the  objection  to  the  question,  jhe  defendants 
then  and  there  duly  excepted,  which  exception  was  noted 
by  the  Court  upon  its  minutes. 

Thereupon  in  answer  to  the  question  the  witness  replied 
that  he  did  not  remember;  that  he  did  not  temember  hav¬ 
ing  filed  an  income  tax  return  showing  an  income  of 
803  $8,277  in  the  year  1918,  and  $13,961  in  the  year  1919, 

and  $18,933  in  the  year  1920,  that  he  <|lid  not  remem¬ 
ber  filing  an  income  tax  showing  an  income  of  $18,933  in  the 
year  1920,  nor  $28,869  in  the  year  1921,  noij  $80,757  in  the 
year  1922,  nor  $66,644  in  the  year  1923;  that  he  remembers 
filing-  a  return  but  he  does  not  recall  the  ddtails  of  the  re- 
turns;  that  he  does  not  remember  filing  iii  the  following- 
year,  1924,  an  income  tax  statement  showing  the  income  of 
$65,103.12;  that  he  does  not  remember  in  11925  filing  an 
income  tax  return  showing  an  income  of  $1(1)3,975.65  in  the 
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year  1925,  nor  $173,458.82  in  1926;  that  he  does  not  recall 
the  details  about  that. 

Thereupon  the  following  question  was  propounded  by 
counsel  for  the  United  States  to  the  defendant  as  a  witness 
in  his  own  behalf : 

“Q.  Xow  did  you  use  money  that  you  earned  for  any 
other  purposes  during  the  years  up  until  1927  other  than 
the  purchase  of  this  preferred  stock?  Did  you  buy  any¬ 
thing  else  during  that  time?” 

To  which  question  counsel  for  the  defendants  then  and 
there  duly  objected  upon  the  grounds  theretofore  stated  to 
the  Court,  and  which  objection  the  Court  overruled,  and  to 
the  action  of  the  Court  in  overruling  the  objection  to  the 
question  an  exception  was  then  and  there  granted  to  the 
defendants,  which  exception  was  then  and  there  noted  by 
the  Court  upon  its  minutes. 

And  thereupon  the  witness,  replying  to  that  question, 
stated : 

“I  don’t  remember  what  I  did  with  mv  money  prior  to 
1927.” 

804  Thereupon  in  answer  to  a  question  whether  up 
until  1927  he  had  acquired  any  other  .property  than 
the  preferred  stock  the  witness  replied  that  he  did  not  re¬ 
member  the  details  of  his  affairs  prior  to  1927,  and  further 
in  answer  to  a  question  whether  he  had  acquired  any  stock 
in  any  of  these  other  little  corporations,  the  witness  replied 
that  he  did  not  know  whether  he  had  or  not.  Witness  fur¬ 
ther  testified  that  he  did  not  remember  the  details  of  his 
affairs  prior  to  1927  at  all,  and  that  he  came  to  this  trial 
prepared  to  answer  certain  charges. 

Witness  further  testified  that  he  did  not  remember 
whether  prior  to  1927  he  bought  any  stock  in  any  other  cor¬ 
poration,  and  that  he  had  not  tried  to  refresh  his  recollec¬ 
tion  on  his  affairs. 

Witness  further  testified  that  in  response  to  a  question 
propounded  by  counsel  for  the  Government  whether  he  had 
bought  any  stock  on  the  stock  market  up  until  1927,  the  wit¬ 
ness  replied  that  he  did  not  remember  his  affairs  at  that 
time;  that  he  did  not  remember  whether  he  had  bought  any 
stock  on  the  slock  market  between  the  years  1917  to  ’27. 
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Witness  further  testified  that  he  bought  a  home  in  Florida 
in  1928  and  that  he  paid  $203,000  for  it,  and  then  added 
a  considerable  amount  later,  approximately  $150,000. 

Thereupon  counsel  for  the  defendants  renewed  their  ob¬ 
jection  to  tliis  entire  line  of  testimony  on  the  grounds  there¬ 
tofore  noted,  which  objection  was  by  the  Court  overruled, 
and  to  the  action  of  the  Court  in  overruling  the  objection 
an  exception  was  then  and  there  accorded  to  the  defend¬ 
ants,  which  exception  was  then  and!  there  by  the 

805  Court  noted  upon  its  minutes,  the  Court  conceding 
that  the  objection  need  not  lie  interposed  to  each  and 

every  question  along  tliis  line  of  interrogation. 

Witness  further  testified  that  the  house  was  furnished 
when  he  bought  it  but  that  he  added  furnishings  to  it ;  that 
the  money  with  which  the  house  was  purchased  came  from 
the  bank,  and  that  the  home  was  purchased  according  to  the 
witness’  recollection  in  either  April  or  May  of  1928. 

Witness  testified  that  at  one  time  he  was  Receiving  a  sal¬ 
ary  of  $90,000  per  year,  but  that  he  could  |  not  tell  what 
salary  he  received  when  he  first  went  with  the  Smith  Com¬ 
pany. 

The  witness  denied  that  he  borrowed  through  Mr.  Henry 
$30,000  with  which  to  purchase  the  first  block  of  stock  which 
he  bought  in  the  F.  H.  Smith  Company;  that  he  does  not 
know  how  much  he  paid  for  his  first  interest  therein,  and 
does  not  remember  what  he  paid  for  this  stogk,  and  that  he 
does  not  remember  the  details  of  where  lie  secured  the 
money  with  which  to  buy  the  stock,  but  that!  he  very  prob¬ 
ably  had  it. 

Witness  further  testified  that  when  lie  first  went  with  the 
F.  H.  Smith  Company  the  name  was  The  F.  H.  Smith  Com¬ 
pany,  and  that  the  name  was  afterwards  changed  to  the 
Smith  Selling  Company,  which  is  still  in  existence,  and  the 
witness  referred  the  interrogator  to  the  minbte  books,  and 
that  so  far  as  the  witness  knows  now  the -Smith  Selling 
Company  is  the  same  as  the  old  F.  H.  Smith  Company;  that 
the  F.  H.  Smith  Investment  Company  was  organized  and 
eventually  the  Smith  Investment  Company;  then 

806  changed  its  name  to  the  F.  H.  Smitlj  Company,  so 
that  the  present  F.  H.  Smith  Companiy  is  what  used 

to  be  the  F.  H.  Smith  Investment  Company  and  the  present 
Smith  Selling  Company  is  what  used  to  be  the  F.  H.  Smith 
Company,  and  that  the  name  of  the  old  F.  H.  Smith  Com- 
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pany  was  sold  to  the  F.  H.  Smith  Investment  Company,  and 
the  stockholders  of  the  then  F.  H.  Smith  Company,  which 
later  was  the  Smith  Selling  Company,  according  to  the  wit¬ 
ness's  recollection,  received  $50,000  for  the  name,  and  Mr. 
Henry  had  half  of  that  and  the  witness  got  the  other  half, 
because  they  were  the  sole  stockholders ;  that  the  witness 
does  not  recall  the  details  but  thinks  that  he  bought  some 
of  the  stock  of  the  F.  H.  Smith  Investment  Company  when 
it  was  organized,  but  he  does  not  recall  how  much  he  pur¬ 
chased. 

The  witness  further  testified  that  he  is  not  positive  but 
his  opinion  is  that  he  took  out  the  authorizations  and  re¬ 
ceipts  from  the  archives  of  the  Smith  Company  before  he 
left  the  Smith  Company  in  New  York;  that  the  witness 
could  not  say  definitely  where  in  his  house  would  be  the 
other  authorizations  and  receipts  which  he  did  not  bring  to 
Washington,  but  that  he  bad  an  office  in  his  house,  an  office 
which  his  secretaries  occupy,  but  they  would  not  be  in 
there:  that  he  would  not  know  where  they  are;  that  if  he 
were  in  Florida  he  would  locate  them,  but  he  does  not  now 
know  where  thev  are. 

Witness  further  testifies  that  he  does  not  at  this  time 
remember  whether  he  took  any  other  papers  or  records 
from  the  archives  of  the  F.  H.  Smith  Company  when  he 
ceased  to  be  an  officer  thereof. 

807  Referring  to  the  removal  of  certain  records  from 
New  York  by  train  to  Palm  Beach,  the  witness  tes¬ 
tified  that  his  secretary  had  records  that  had  been  sent  from 
his  office  in  Washington  out  to  his  farm,  as  he  had  pre¬ 
viously  testified  to,  and  that  they  were  carried  to  New  York 
in  his  own  station-wagon  and  delivered  to  his  office  there, 
that  these  were  certain  personal  records  of  his  own  sent 
from  his  office  in  Washington,  and  that  when  he  moved  to 

New  York  he  iook  those  with  him  to  New  York  Citv.  thev 

•  * 

were  delivered  to  his  office,  and  that  when  he  resigned  from 
the  company  naturally  he  brought  his  personal  records  with 
him  to  his  home  in  Florida,  and  that  his  secretary  brought 
some  of  them  along:  that  these  records  were  not  ones  which 
were  carried  to  the  farm  of  J.  Russell  Porter  nor  were  they 
among  the  records  that  were  taken  to  the  cellar  in  Virginia, 
but  that  they  were  carried  by  Mr.  Ross  Phipps,  who  worked 
for  him,  in  the  station-wagon  to  New  York  City;  that  these 
records  were  removed  from  his  office  in  Washington  to  the 
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farm  he  would  say  some  time  in  September  or  October 
when  he  learned  that  a  search  warrant  had  been  or  was 
going  to  be  issued,  but  that  he  does  not  remeifiber  who  took 
them  out  there;  that  his  secretary  hr  packed! them  he  sup¬ 
poses  in  either  bags  or  trunks,  but  he  did  nfit  actually  see 
them  packed  himself  and  he  could  not  tell  ho%t  many  trunks 
of  his  personal  papers  were  sent  to  his  farm,  j 
Witness  further  testified  that  lie  didn’t  teljl  anyone  that 
he  was  taking  any  money  from  the  Verly  Building  or  the 
Montclair  Corporation  because  he  did  not  take  it 

808  from  them  because  those  corporations  belonged  to 
him,  that  everybody  around  the  office,  including  Zihl- 

man  and  Crissinger,  knew  that  the  witness  was  interested 
in  those  corporations,  and  he  assumes  that  they  knew  that 
the  witness  was  receiving  sums  of  money  from  those  corpo¬ 
rations,  that  they  must  have  known  it ;  that  tjiey  knew  that 
he  was  interested  in  the  Beverlv  Building  andjthe  Montclair 
Corporation.  Witness  further  testified  that  Everybody,  in¬ 
cluding  Zihlman,  Crissinger  and  Henry,  knew  that  the  wit¬ 
ness  was  interested  in  the  Beverly  Building  and  Montclair 
corporations,  and  that  the  witness  did  not  think  that  the 
details  of  the  affairs  of  those  corporations  was  their  or 
anyone  eise’s  business  so  long  as  the  obligations  of  the  cor¬ 
poration  with  the  Smith  Company  were  met,  and  that  these 
obligations  were  in  fact  met;  that  he  did  notjtalk  with  any 
of  them  about  taking  any  sums  of  money,  because  he  did 
not  take  any  sums  of  money. 

With  reference  to  his  activitv  in  the  Berlv  Building  Com- 

w  A'  j 

panv  the  witness  testified  that  the  business  affairs  of  that 
corporation  did  not  amount  to  very  much  as  they  were 
merely  building  a  building,  and  that  after  he  became  in¬ 
terested  in  it  he  would  say  that  he  did  supervise  and  look 
after  its  business,  and  that  he  did  keep  an  @ye  on  its  ac¬ 
counts;  that  the  corporation  was  operated  in  a  very  in¬ 
formal  way  and  he  does  not  know  whether  there  were  any 
meetings  of  the  board  of  directors  or  not;  that  a  man  by 
the  name  of  Tvson  was  the  secretarv-treasurer  of  the 
Beverly  Building  Corporation  and  he  would  guess  that  the 
office  of  the  Beverly  Building  Corporation  was  in 

809  Mr.  Tyson’s  office;  that  Mr.  Tyson  was  more  active 
in  the  detail  of  conducting  its  affairs  th^n  the  witness 

was,  but  that  Tyson  would  discuss  the  matters  in  detail 
with  the  witness,  and  that  he  talked  with  Mr;  Tyson  about 
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the  corporation’s  affairs  from  time  to  time;  that  there  were 
no  other  stockholders,  that  the  witness  owned  all  the  capi¬ 
tal  stock  of  the  corporation ;  that  Mr.  Tyson  did  not  have 
any  stock  nor  did  the  other  officers  because  they  did  not 
have  to  have  stock  under  the  Delaware  law;  that  the  wit¬ 
ness  does  not  know  of  any  records  of  the  corporation  which 
were  kept  other  than  its  account  with  the  Smith  Company; 
that  its  account  with  the  Smith  Company  was  similar  to  a 
bank  account,  and  that  the  witness  does  not  think  that  the 
Beverly  Building  Company  had  any  books  of  its  own,  that 
it  entirely  operated  from  its  account  with  the  F.  H.  Smith 
Company,  which  was  similar  to  a  banking  account,  and  that 
the  witness  saw  no  occasion  for  its  having  any  books. 

Witness  qhen  questioned  as  to  the  present  location  of  the 
underwriting  accounts  of  the  Smith  Company  testified  that 
he  assumed  that  they  were  still  in  the  books  of  the  F.  H. 
Smith  Company,  but  that  he  did  not  know;  that  he  had 
heard  that  they  had  been  subpoenaed  a  number  of  times  but 
that  he  did  not  know  that  they  had  not  been  produced. 

The  witness  further  testified  that  he  does  not  know  where 
the  underwriting  accounts  of  the  Beverly  Building  Com¬ 
pany  with  the  Smith  Company  are,  that  he  did  not  take 
those  underwriting  accounts  from  the  Smith  Company  nor 
any  other  underwriting  accounts  when  he  ceased  to  be  an 
officer  of  the  company. 

810  Witness  further  testified  that  he  thought  that  a 
subpoena  was  issued  several  days  after  the  books 
and  records  were  taken  away  in  May,  1929;  that  he  does 
not  remember  the  exact  date  and  he  thinks  that  it  was 
served  upon  him;  that  to  the  knowledge  of  the  witness  no 
verbal  demand  previously  thereto  had  been  made  upon  him ; 
that  in  fact  he  had  just  returned  to  the  city  of  Washington 
a  short  time  before,  having  been  absent  therefrom. 

Witness  further  testified  that  he  had  never  been  in  the 
basement  of  the  Smith  Company  in  that  space  formerly 
occupied  as  a  coal-bin,  but  that  he  thought  it  would  have 
been  absurd  to  put  records  in  that  safe;  that  in  the  office 
building  of  the  F.  H.  Smith  Company  there  were  tenants 
who  were  continually  putting  personal  property  in  the 
basement  that  belonged  to  them,  and  they  would  have  had 
no  privacy  for  their  papers  if  they  had  been  stored  openly 
in  the  basement. 
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Witness  further  testified  that  the  records  Vhich  he  sent 
to  J.  Russell  Porter’s  home  were  for  the  purpose  of  burn¬ 
ing  them  up,  and  that  they  were  sent  to  Virginia  so  far  as 
he  was  concerned  to  be  destroyed,  that  after  they  were  in 
Virginia  many  things  had  happened  which  changed  the 
plans  which  his  associates  had  about  the  records;  that  the 
witness  did  not  know  very  much  in  detail  about  it  because 
as  a  matter  of  fact  he  went  away  August  1st! 

Witness  further  testified  that  Mr.  Coblentjz  visited  him 
at  Palm  Beach  in  October  of  1930  to  see  the  witness  on  some 
personal  affairs,  and  that  the  witness  does  not  remember 
exactly  what  they  discussed,  but  it  had  nothing  what- 

811  ever  to  do  with  this  trial. 

Counsel  for  the  Government  thereupon  had  certain 

papers,  income  tax  returns  for  the  year  19117  to  the  year 

1929,  inclusive,  12  in  number,  marked  U.  S.  Exhibits  1,000 

to  1,011,  inclusive.  To  the  offer  to  admit  tile  income  tax 

returns  in  evidence  the  defendants  then  and  there  dulv 

*• 

objected  upon  all  the  grounds  that  were  started  when  the 
defendant  was  being  interrogated  as  a  witness  about  them, 
upon  the  ground  that  they  were  irrelevant,!  incompetent, 
and  not  within  the  issues  so  far  as  the  subject  fnatter  of  this 
trial  is  concerned,  and  upon  the  further  grofind  that  they 
are  not  relevant  to  anything  brought  out  in  thte  examination 
in  chief  of  the  defendant  as  a  witness,  is  entirely  relative  to 
matters  in  cross-examination  that  have  beeii  brought  out 
over  the  objection  and  exception  of  the  defendant,  are  not 
admissible  for  the  purpose  of  impeaching  credibility,  do  not 
denv  anvthing  that  the  witness  has  said  andjhas  no  refer- 
once  to  any  issue  in  the  case  and  is  not  withiji  the  scope  of 
the  Government’s  case,  and  upon  the  further  ground  that 
if  the  defendant  as  a  witness  were  examined!  about  his  in¬ 
come  bv  wav  of  cross-examination  for  the  first  time,  that  it 
is  a  collateral  matter,  and  the  Government!  is  bound  by 
whatever  answer  he  gave  and  cannot  offer;  independent 
evidence  to  impeach  him  on  the  collateral  matter.  The 
Court  thereupon  refused  to  admit  in  evidence  the  income 
tax  returns  for  the  vears  other  than  1927,  "2fs  and  '29,  and 
admitted  in  evidence  the  income  tax  returns  jfor  the  years 
1927,  ’28  and  ’29,  and  to  the  action  of  the  Court  in  admit¬ 
ting  in  evidence  these  income  tax  returns  the  defend- 

812  ants  then  and  there  duly  excepted,  which  exception 
was  then  and  there  noted  by  the  Cburt  upon  its 

minutes. 
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Thereupon  counsel  for  tlie  defendant  moved  the  Court 

to  strike  the  testimony  theretofore  given  relative  to  the 

income  tax  return  of  the  witnesses  for  the  years  1917  to  and 

including  the  years  1926  be  stricken  from  the  record,  which 

motion  to  strike  all  testimony  relative  to  the  income  tax 

other  than  for  the  three  vears  mentioned  in  the  indictment 

* 

was  denied  by  the  Court,  to  which  action  of  the  Court  in 
denying  the  motion  to  strike  the  defendants  then  and  there 
duly  excepted,  kvhich  exception  was  noted  by  the  Court 
upon  its  minutes. 

Thereupon  in  the  presence  of  the  jury  and  in  open  Court 
the  counsel  for  the  Government  stated  that  Government’s 
Exhibit  Xo.  1009,  the  income  tax  of  the  defendant  G.  Bryan 
Pitts  for  the  year  1927,  after  certain  deductions  which  he 
mentioned,  showed  a  net  income  for  that  year  as  $181,- 
592.46;  that  Government’s  Exhibit  Xo.  1010,  being  the  in¬ 
come  tax  statement  of  G.  Brvan  Pitts  for  1928,  showing 
salaries,  wages,  commissions,  and  so  forth,  and  other  de¬ 
ductions  showing  the  total  income  of  $223,199.68  for  the 
calendar  year  1928,  and  that  the  income  tax  for  the  calendar 
vear  1929  showed  a  total  net  income  of  $115,165.  There- 
upon  it  developed  that  the  income  tax  return  for  the  calen¬ 
dar  year  1929  filed  in  March  of  1930  was  signed  by  Mr.  Ilart 
as  agent  for  Mr.  Pitts  on  September  15th,  and  it  thereupon 
developed  that  the  two  previous  exhibits  Xo.  1009  and  1010 
were  not  signed  by  the  defendant  Pitts  but  appeared  to  be 
signed  by  Mr.  Murphy. 

813  Thereupon  the  witness  replied  that  he  did  not 
know  whether  the  papers  exhibited  as  Government 
Xo.  1009  and  1010  in  the  income  tax  returns  for  the  calen¬ 
dar  years  1927  and  1928  were  in  fact  his,  as  he  did  not  find 
them,  but  that  the  auditing  firm  of  Murphy,  Lanier  &  Quinn 
was  his  agent  in  making  the  returns  for  the  vears  1927 
and  1928. 

Thereupon  the  witness  testified  that  none  of  the  returns 
were  signed  by  him  and  that  he  would  not  sav  from  the 
papers  themselves  that  he  could  identify  them,  and  that  he 
does  not  know  of  his  personal  knowledge  the  contents  of 
any  of  the  three  returns  which  were  offered  in  evidence, 
that  he  did  not  make  up  the  returns  himself,  and  that  he 
assumed  that  the  men  whose  names  were  signed  to  them 
made  them  up,  and  that  he  could  not  identify  those  papers 
as  the  returns  of  his  income ;  that  he  does  not  know  whether 
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the  contents  of  the  papers  are  accurately  and  correctly 
made  from  his  books  or  records. 

Thereupon  after  the  said  returns  had  becin  admitted  in 
evidence  counsel  for  the  Government  withdrew  them,  and 
as  well  withdrew  the  offer  to  admit  them  iff  evidence,  and 
thereupon  the  Court  instructed  the  jury  to  disregard  the 
income  tax  papers  for  those  three  calendar  years. 

Thereupon  on  further  cross-examination  the  defendant 
as  a  witness  testified  that  he  did  not  kno\y  whether  his 
deposits  during  the  year  1928  in  the  Southern  Mary¬ 
land  Trust  Company  totalled  $611,043.78  aild  in  the  year 
1929  of  $487,466.33,  and  in  the  year  19^7  $319,139.75, 
or  whether  the  total  during  1927,  ’28  and  ’29  was  not 
$1,425,149.76.  j 

814  Thereupon  defendants  moved  to  strike  out  all  ref¬ 
erence  to  the  income  tax  returns  of  'the  defendant 
G.  Bryan  Pitts  which  were  the  subject  of  cross-examina¬ 
tion  by  counsel  for  the  Government',  and  assigned  as 
grounds  therefor  in  addition  to  the  grounds  assigned  at 
the  time  that  the  testimoney  was  offered  the  further 
ground  that  the  tax  returns  themselves  are  but  a  slight 
index  to  a  man’s  wealth  and  resources  and  that  nothing 
but  a  prejudicially  unfair  inference  could  I  arise  from  a 
consideration  of  that  testimony  by  the  jury.  More  spe¬ 
cifically  stating  the  motion,  counsel  for  the  defendants 
moved  to  strike  out  that  portion  of  the  testimony  upon 
cross-examination  of  the  defendant  G.  Br\’an  Pitts  com- 
mencing  on  page  2354  of  the  record  and  continuing  through 
page  2548,  beginning  again  at'  page  2584  and  continuing 
through  page  2600,  moving  to  strike  out  all  references  to 
the  defendants’  income  tax  returns  and  income  tax  pay¬ 
ments  testified  to  before  the  jury. 

Thereupon  the  Court  advised  counsel  for;  the  defendant 
that  he  would  fell  the  jurv  when  thev  returned  into  the 
court-room  that  all  income-tax  discussion  was  out  of  the 
case. 

The  foregoing  is  the  substance  of  all  of  the  evidence 
offered  on  behalf  of  the  defendants. 

And  thereupon  the  Government  announced  that  it  rests 
its  case,  having  no  rebuttal  to  offer. 

The  foregoing  is  the  substance  of  all  of  the  evidence 
offered  in  the  case. 
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Thereupon  the  Court  addressed  the  jury  as  follows: 

“Ladies  and  Gentlemen:  Yesterday,  and  I  believe  on 
the  dav  before,  there  was  certain  discussion  of  Mr.  Pitts’ 
income  tax  return  tiled  with  the  Income  Tax  Office.  It  ap¬ 
peared  fully  that  those  returns  were  signed  by  some 

815  agent  of  Pitts  and  not  by  him  personally.  For  that 
reason  I  am  going  to  strike  out  all  reference  to  the 

income  tax  returns  as  evidence  in  this  case  one  wav  or  the 
other.  The  Government  makes  no  objection  to  it'.  So  with¬ 
out  specifying  the  page  or  the  words,  we  will  just  disre¬ 
gard  the  income  tax  returns  altogether. 

Thereupon  the  jury  was  discharged  from  the  court-room 
during  the  argument  of  motions  submitted  on  behalf  of 
the  defendants. 

Thereupon  counsel  for  the  defendant  moved  to  direct  a 
verdict  of  not  guilty  upon  the  first,  second,  third  and  fourth 
counts  of  the  indictment  on  the  grounds  stated  in  support 
of  the  motion  for  a  directed  verdict  at  the  conclusion  of  the 
Government’s  case  in  chief. 

In  addition  to  the  grounds  assigned  in  support  of  their 
motion  for  a  directed  verdict  on  count  No.  4  of  the  indict¬ 
ment,  counsel  urged  it  upon  the  further  ground  that  the 
testimony  did  not  show  that  any  of  the  defendants  were 
in  possession  of  the  book  mentioned  in  the  fourth  count  of 
the  indictment,  to-wit,  the  general  journal,  in  November, 
1929,  as  charged  in  the  fourth  count  of  the  said  indictment, 
upon  the  further  ground  that  this  description  in  the  in¬ 
dictment  of  the  character  of  the  book  as  shown  by  the  evi- 
dence  adduced  in  the  court  at  the  trial  respecting  this  par¬ 
ticular  book:  upon  the  further  ground  that  there  was  a 
variance  between  the  proof  and  the  allegation  respecting 
the  character  of  the  book  and  its  function;  upon  the  fur¬ 
ther  ground  that  there  was  no  proof  of  any  circumstances 
from  which  an  inference  of  the  removal  of  this  book 

816  in  November,  1929,  as  charged  in  the  indictment, 
could  legitimately  be  drawn  from  the  circumstances 

testified  to  during  Ihe  course  of  the  trial. 

Thereupon  counsel  for  the  defendants  moved  for  a  di¬ 
rected  verdict  of  not  guilty  as  to  each  of  the  defendants 
on  count  of  the  indictment  upon  the  grounds  theretofore 
noted,  and  upon  the  motion  for  a  directed  verdict  of  not 
guilty  upon  this  count  at  the  conclusion  of  the  Govern- 
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ment’s  case  in  chief  and  upon  the  further!  ground  that  the 
evidence  disclosed  that  many  thousands  of  cancelled  checks 
had  been  delivered  to  the  Government,  sofne  of  which  per¬ 
taining  to  various  items  in  the  bill  of  particulars  had  been 
produced  from  among  the  many  thousands  of  cancelled 
checks  delivered  to  the  possession  of  tjhe  Government, 
which  discovers  was  made  bv  Mr.  Hart,1  one  of  the  wit- 
nesses  for  the  defendant ;  upon  the  further  ground  that 
there  was  no  proof  as  to  the  number  ofi  checks  or  their 
description  or  character  turned  over  in  pbedience  to  the 
subpoena ;  upon  the  further  ground  that  there  was  no  proof 
as  to  which  particular  cancelled  checks  \fere  included  in 
the  third  count  of  the  indictment ;  that  thejre  was  no  direct 
evidence  supporting  a  concealing  or  removal  of  any  par¬ 
ticular  check  mentioned  in  this  count  of!  the  indictment; 
and  upon  the  further  ground  that  there  w*as  no  testimony 
that  any  checks  were  put  in  the  trunks  wjhich  were  taken 
from  the  offices  of  the  F.  H.  Smith  Company  in  May  to 
the  farm  mentioned  by  the  evidence;  upon  the  further 
ground  that  there  was  no  testimony  that  the  specific  checks 
mentioned  in  count  3  of  the  indictment  wpre  among  those 
which  the  evidence  of  the  Governnient  showed  had 
817  been  “pulled”  prior  to  May,  1929,  of  that  the  “pull- 
of  these  checks  was  for  othpr  than  a  legiti- 


mg 


.  ?  ? 


mate  purpose;  that  upon  the  further  grpund  that  there 
was  no  evidence  in  the  case  showing  or  fending  to  show 
that  the  checks  specified  in  count  No.  3  of  the  indictment 
were  ever  taken  awav  in  Mav  or  at  anv  other  time  or  that 


a  demand  for  lliose  particular  checks  was 


ever  made  and 


not  complied  with;  that:  upon  the  further  ground  that  the 
evidence  at  the  best  is  circumstantial  anct  is  not  of  such 
a  kind  or  character  that  leads  inevitably  jto  the  proof  of 
guilt,  and  would  exclude  every  other  reasonable  hypothesis 
than  that  of  guilt.  j 

Thereupon  counsel  moved  for  a  directed  verdict  of  not 
guilty  as  to  each  of  the  defendants  upon  count  No.  2  of  the 
indictment,  and  in  addition  to  the  ground  specified  in  sup¬ 
port  of  their  motion  for  a  directed  verdict  of  not  guilty 
upon  count  2  of  the  indictment  at  the  conclusion  of  the 
Government’s  case  in  chief  and  as  furthejr  ground  there¬ 
fore  urged  the  Court  that  there  was  no  evidence  that  the 
loose  leaf  ledger  as  shown  by  the  evidence  to  be  this  sub- 
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sidiary  account,  namely,  the  loan  account,  was  removed  in 
May  or  at  any  other  time  as  charged  in  that  count  of  the 
indictment ;  upon  the  further  ground  that  there  was  no 
evidence  that  this  book  or  these  sheets  were  placed  in  the 
trunks  which  were  then  removed  from  the  offices  of  the 
F.  H.  Smith  Company  to  the  State  of  Maryland;  upon  the 
further  ground  that  the  evidence  is  to  the  effect  that  only 
old  records  having  no  relation  to  the  then  current  business 
of  the  F.  H.  Smith  Company  were  removed  in  May,  1929; 
upon  the  further  ground  that  all  of  the  evidence 

818  shows  that  all  of  the  books  and  records  of  the  com¬ 
pany,  including  those  mentioned  in  count  No.  2  and 

count  No.  4  of  the  indictment  were  in  the  office  of  the  F.  H. 
Smith  Company  during  the  summer  of  1929 ;  upon  the  fur¬ 
ther  ground  that  there  was  no  evidence  that  in  any  of  the 
alleged  pages  which  were  removed  that  there  was  an  entry 
in  any  of  them  which  pertained  to  any  transaction  con¬ 
cerning  loan  accounts. 

Counsel  for  the  defendants  thereupon  moved  the  Court 
to  direct  a  verdict  of  not  guilty  as  to  each  of  the  defendants 
upon  count  No.  1,  and  urging  as  a  ground  therefor  the  mat¬ 
ters  urged  in  support  of  the  motion  to  direct  a  verdict  on 
count  No.  1  of  the  indictment  as  to  each  of  the  defendants 
at  the  conclusion  of  the  Government’s  case  in  chief,  and 
upon  the  further  ground  that  all  of  the  ovidence  adduced 
•does  not  make  out  a  prima  facie  case  for  submission  to  the 
jury  upon  count  No.  1  of  the  indictment;  upon  the  further 
ground  that  the  proof  shows  that  even  if  an  embezzlement 
occurred  the  moneys  embezzled  were  the  property  of  the 
particular  corporations  then  having  credit  accounts  with 
the  F.  H.  Smith  Company  and  not  the  money  of  the  F.  H. 
Smith  Company;  upon  the  further  ground  that  the  evi¬ 
dence  shows  that  some  of  those  corporations  were  owned 
entirely  by  the  defendant  Pitts,  particularly  the  Beverley 
Building  Company  and  the  Montclair  Corporation,  and  that 
the  relation  between  the  Smith  Company  and  the  various 
building  corporations  was  the  relation  between  a  bank  and 
its  depositors;  upon  the  further  ground  that  no  embezzle¬ 
ment  has  been  proven:  upon  the  further  ground  that  in 
each  of  the  instances  where  money  was  taken  from  the 
Beverly  Building  Company  by  the  defendant  Pitts 

819  those  were  occasions  when  there  had  been  given  to 
the  Smith  Company  a  properly  executed  authoriza- 
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lion  from  the  Beverly  Building  Company  gnd  a  proper  re¬ 
ceipt  for  this  money,  which  was  chargedj  against  the  ac¬ 
count  of  the  Beverly  Building  Company  pn  the  books  of 
the  P.  H.  Smith  Company,  and  that  thereby  an  indebted¬ 
ness  of  the  P.  H.  Smith  Company  in  favor  of  the  Beverly 
Building  Corporation  was  accordingly  diminished,  and 
upon  the  further  ground  that  at  the  time!  when  the  stock 
of  the  Beverly  Building  Company  was  turned  over  to  the 
defendant  Pitts  there  existed  upon  the  books  of  the  F.  H. 
Smith  Company  a  credit  in  favor  of  the  Beverly  Building 
Company  aggregating  hundreds  of  thousands  of  dollars,  as 
the  undisputed  and  only  evidence  in  this  cape  disclosed,  and 
that  the  Beverly  Building  Company  was  Under  an  obliga¬ 
tion  to  complete  its  building  project,  the  Smith  Company 
being  under  an  obligation  to  furnish  the  money,  and  that 
the  undisputed  evidence  shows  that  the  bpilding  was  com¬ 
pleted  and  is  now  in  operation  and  that  as  ^ach  of  the  pay¬ 
ments  in  question  were  made  by  the  Smith  (Company  to  de¬ 
fendant  Pitts  for  the  Beverly  Building  Company  the  credit 
account  of  the  Beverly  Building  Company!  with  the  F.  H. 
Smith  Company  was  correspondingly  reduced  and  dimin¬ 
ished  ;  and  upon  the  further  ground  that  the!  undisputed  evi¬ 
dence  in  the  case  discloses  that  there  was  nbver  a  time  when 
there  was  an  overdraft,  that  is,  when  the  aggregate  of  the 
payments  made  to  the  defendant  Pitts  for  pnd  on  behalf  of 
the  Beverly  Building  Company,  the  Montclair  Company 
and  the  others  concerning  which  he  testified,  together  with 


to  complete  the 
of  the  original 
H.  Smith  Com- 


the  aggregate  of  the  payments  made 
820  building  ever  exceeded  the  amount 
credit  put  upon  the  books  of  the  F. 
pany  in  favor  of  those  corporations;  upjon  the  further 
ground  that  the  undisputed  evidence  showed  that  there 
never  was  a  time  that  the  Smith  Company!  did  other  than 
to  satisfy  its  liability  to  the  Beverly  Building  Corporation 
and  to  the  other  corporations  concerning  which  the  defend¬ 
ant  Pitts  testified;  upon  the  further  ground  that  the  un¬ 
disputed  evidence  in  the  case  shows  that  jail  of  the  pay¬ 
ments  made  were  properly  authorized,  and  that  the  indict¬ 
ment  contains  no  charge  nor  has  the  evidence  respecting 
the  authenticity  of  the  authorization  and  receipts;  and 
upon  the  further  ground  that  the  undisputed! evidence  shows 
that  there  was  no  loss  or  diminution  of  the  assets  of  the 
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F.  H.  Smith  Company  and  accordingly  that  there  could 
not  have  been  an  embezzlement  of  the  funds  of  the  F.  11. 
Smith  Company  charged  in  this  count  of  the  indictment : 
upon  the  further  ground  that  the  undisputed  evidence  shows 
that  whenever  payments  were  made  by  it  upon  the  author¬ 
ization  concerning  which  the  defendant  Pitts  testified  that 
the  F.  H.  Smith  Company  received  proportionate  satisfac¬ 
tion  of  an  existing  liability  in  favor  of  the  corporation, 
which  negatives  any  claim  of  embezzlement,  much  less  a 
conspiracy  to  embezzle;  and  upon  the  further  ground  that 
the  undisputed  evidence  in  the  case  shows  that  the  defend¬ 
ant  Pitts  did  not  receive  the  proceeds  as  the  proceeds  of  a 
conspiracy  to  embezzle  nor  as  a  direct  embezzlement,  but 
that  he  received  them  in  pursuance  of  legitimate  transac¬ 
tions  had  between  the  Beverly  Building  Company,  the  Mont¬ 
clair  Corporation  and  the  F.  H.  Smith  Company; 
821  that  dollar  for  dollar  credit  was  given  to  the  F.  H. 

Smith  Company  upon  each  occasion  when  they  ac¬ 
knowledged  an  authorization  and  made  a  disbursement  ac¬ 
cordingly  ;  upon  the  further  ground  that  the  burden  of  proof 
—  upon  the  Government  to  show  that  when  the  defendant 
Pitts  received  money  from  the  F.  II.  Smith  Company  they 
were  under  circumstances  showing  undisputably  that  he  had 
no  right  to  receive  it,  and  that  the  Government  has  failed  in 
that  burden,  and  that  it  was  the  burden  of  the  Government 
to  prove  by  affirmative  evidence  that  when  the  defendant 
received  this  money  he  did  not  receive  it  under  any  color 
of  right ;  upon  the  further  ground  that  the  undisputed  evi¬ 
dence  in  the  case  shows  that  everv  time  the  defendant  Pitts 

% 

received  anv  monev  he  had  a  right  to  receive  it,  and  there 
was  not  a  scintilla  of  evidence  which  would  justify  the  claim 
that  these  constituted  an  embezzlement;  upon  the  further 
ground  that  there  is  no  evidence  from  which  the  jury  could 
infer  that  there  had  been  a  meeting  of  the  minds  of  the  de¬ 
fendants  upon  a  conspiracy  to  embezzle;  upon  the  further 
ground  that  the  undisputed  evidence  in  the  case  shows 
that  the  Smith  Company  as  a  result  of  the  honoring  of  the 
authorizations  never  lost  any  money;  and  upon  the  further 
ground  that  there  is  no  direct  evidence  of  a  conspiracy  and 
that  the  circumstantial  proof  of  a  conspiracy  is  insufficient 
to  warrant  submission  thereof  to  the  jury  upon  count  No.  1 
of  the  indictment. 


559 


G.  BRYAN  PITTS  VS.  UNITED  STATES 

Thereupon  the  motion  of  each  defendant  in  respect  to 
each  of  the  counts  of  the  indictment  to  direct  a  verdict  of 
not  guilty  thereupon  was  severally  |  denied  and  to 

822  each  of  the  defendants  an  exception  to  the  action  of 
the  Court  in  overruling  the  motion  for  a  directed  ver¬ 
dict  of  not  guilty  upon  each  of  the  counts  of  ;the  said  indict¬ 
ment  was  then  and  there  noted  by  the  court  upon  its  minutes. 

Thereupon  counsel  for  the  defendants  submitted  defend¬ 
ants’  prayer  No.  1,  as  follows: 

I 

I 

“The  jury  are  instructed  as  a  matter  of  law  that  under 
the  first  count  in  this  indictment  known  as  jtlie  Conspiracy 
Count,  as  explained  and  limited  by  the  Bill;  of  Particulars 
filed  herein,  the  defendants  are  charged  with  unlawfully 
and  feloniously  conspiring,  combining,  confederating  and 
agreeing  together  to  commit  100  offenses  agajmst  the  United 
States:  that  9b  of  said  offenses  as  explained! and  limited  by 
the  bill  of  particulars  are  charged  to  be  embezzlements  of 
the  moneys  of  the  F.  H.  Smith  Companv  bv  ivrongfullv  and 
fraudulently  charging  such  moneys  to  crecjlit  accounts  of 
other  corporations  who  in  fact  had  credit  accounts  with  the 
F.  H.  Smith  Company;  and  that  as  a  part  of  said  alleged 
conspiracy  the  defendants  in  order  to  conceal  said  alleged 
embezzlements,  took  away  and  concealed  cjertain  account 
books,  checks  and  vouchers  described  in  the  indictment. 
The  jury  are  further  instructed  that  if  thejy  believe  from 
•the  evidence  that  the  Montclair  Corporation,  the  Beverly 
Building  Corporation  and  the  43rd  and  Locust  Street  Build¬ 
ing  Corporation  had  sold  to  the  F.  H.  Smith  pompany  bond 
issues,  and  as  a  result  thereof  were  entitled  tp  credit  for  the 
proceeds  of  sale  of  such  bond  issues  and  that  the  F.  H. 
Smith  Company  upon  proper  authorization  jfrom  said  cor¬ 
porations  disbursed  moneys  to  the  said  corporations  and 
received  receipts  therefor,  which  moneys  were  in 

823  turn  received  by  the  defendant  G.  Bryan  Pitts  as 
testified  to  bv  him,  then  under  the  law!  there  could  be 

•  7  j 

no  embezzlement  of  the  moneys  so  received  jby  the  said  G. 
Bryan  Pitts,  and  the  defendants  have  not  bceiji  proven  guilty 
of  any  conspiracy  to  embezzle  said  moneys.  |  The  jury  are 
further  instructed  that  if  they  find  from  the  evidence  that 
the  other  charges  of  alleged  embezzlement  set  forth  in  the 
bill  of  particulars  unrelated  to  the  moneys  received  by  the 
said  G.  Bryan  Pitts  as  testified  to  by  him  have  been  shown 
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to  have  been  expenditures  for  the  use  and  benefits  of  the 
F.  H.  Smith  Company  then  the  verdict  of  the  jury  must  be 
for  the  defendants  on  the  first  count  of  the  said  indict¬ 
ment.” 

"Which  prayer  was  denied  by  the  Court,  and  to  1  ho  action 
of  the  Court  in  denying  the  same  an  exception  was  then  and 
there  granted  to  the  defendant,  which  exception  was  then 
and  there  noted  upon  the  minutes  of  the  Court. 

Thereupon  the  defendants  offered  Defendants’  Prayer 
No.  3,  which  was  denied  by  the  Court,  and  to  the  action  of 
the  Court  in  denying  the  same  an  exception  was  then  and 
there  accorded  to  the  defendant,  and  an  exception  was  then 
and  there  noted  upon  its  minutes: 

“Defendants’  Prayer  No.  3. 

“The  jury  are  further  instructed  that  the  offense  of  em¬ 
bezzlement  which  is  the  object  of  the  conspiracy  charged  in 
the  first  count  of  the  indictment  consists  among  other  things 
of  the  wrongful  conversation  by  a  person  to  his  own  use  or 
fraudulent  takiilg,  making  wav  with  or  secreting  with  in- 
tent  to  convert  to  his  own  use  anything  of  value 
824  which  has  come  into  the  possession  or  under  the  care 
of  such  person  by  virtue  of  an  employment  or  office, 
and  that  the  said  offense  is  not  committed  unless  such  per¬ 
son  at  the  time  of  the  said  alleged  conversion  has  an  un¬ 
lawful  intent  to  effect  such  conversion,  and  therefore  if 
they  find  from  the  evidence  that  moneys  were  received  from 
the  F.  H.  Smith  Company  by  the  defendant  G.  Bryan  Pitts 
as  testified  to  by  him,  and  charged  to  the  three  corporations 
named  by  him,  and  that  the  said  G.  Bryan  Pitts  at  the  time 
of  the  receipt  of  said  moneys  did  not  entertain  any  wrong¬ 
ful  intent,  then  they  are  instructed  that  there  was  no  em¬ 
bezzlement  of  the  funds  received  by  the  said  G.  Bryan  Pitts, 
and  the  defendants  could  not  be  guilty  of  a  conspiracy  with 
that  object  in  view  as  charged  in  the  said  indictment.” 

Thereupon  defendants  offered  defendants’  prayer  No.  4, 
which  is  as  follows: 

“The  jury  are  instructed  as  matter  of  law  that  if  they 
find  from  the  evidence  that  The  F.  H.  Smith  Company 
underwrote  bond  issues  of  the  Beverly  Building  Company, 
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the  Montclair  Corporation,  and  the  43rd  and;  Locust  Streets 
Building  Company,  corporations,  and  that  the  said  The 
F.  H.  Smith  Company  thereby  became  indebted  to  each  of 
said  corporations  and  that  thereafter  and  at  a  time  when 
The  F.  H.  Smith  Company  was  indebted  tb  the  said  cor¬ 
porations,  the  defendant,  G.  Bryan  Pitts,  received  moneys 
from  The  F.  H.  Smith  Company  which  were  owing  by  the 
said  The  F.  H.  Smith  Company  to  the  respective  corpora¬ 
tions  as  testified  to  by  him,  and  that  the  said  corporations 
and  that  the  said  The  F.  H.  Smith  Company  received. 
825  receipts  from  each  of  said  corporations  for  the 
amounts  thus  disbursed  and  the  indebtedness  of  the 
said  The  F.  H.  Smith  Company  to  each  of  sajid  corporations 
was  thereby  diminished,  then  they  are  instructed  as  matter 
of  law  that  the  funds  of  the  F.  H.  Smith  Company  received 

bv  the  said  G.  Brvan  Pitts  as  testified  to  bv  him  were  not 
♦  •  « 

embezzled  by  the  defendants  and,  therefore,; the  defendants 
were  not  guilty  of  any  conspiracy  to  commit  such  embezzle¬ 
ments.” 

Which  prayer  was  denied  by  the  Court,  and  to  the  action 
of  the  Court  in  denying  the  same  an  exception  was  accorded 
to  the  defendants,  which  exception  was  then  and  there  by 
the  Court  noted  upon  its  minutes. 

Thereupon  the  Court  at  the  request  of  jthe  defendants 
granted  the  following  prayers: 

Defendants’  Prayer  No.  2. 

The  jury  are  instructed  as  a  matter  of  law  that  under  the 
second,  third  and  fourth  counts  of  the  indictment  defend¬ 
ants  and  each  of  them  are  charged  with  taking  away  and 
concealing  a  book  of  account  of  the  F.  H.  Smith  Company, 
50  checks  of  the  F.  H.  Smith  Company  drawn  payable  to 
corporations  and  persons  who  had  no  just  claim  or  right  to 
be  paid  the  sums  of  money  for  which  checksj  issued  to  them 
were  respectively  drawn  and  also  50  checks  of  the  F.  H. 
Smith  Company  payable  to  cash  and  a  certain  book  of  ac¬ 
count  called  a  “General  Journal,”  unlawfully,  feloniously 
and  with  intent  to  defraud  and  injure  the  F.jH.  Smith  Com¬ 
pany  and  other  persons  and  corporations  in  said  indictment 
mentioned.  And  the  jury  are  further  instructed  unless  the 
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government  proves  beyond  a  reasonable  doubt  that 
8*26  the  defendants  did  in  fact  take  away  or  conceal  the 
books  and  papers  referred  to  as  described  in  the  said 
indictment  with  intent  to  defraud  or  injure  the  F.  H.  Smith 
Company  or  the  persons  or  corporations  in  the  indictment 
named,  and  that  as  a  result  of  such  alleged  taking  or  con¬ 
cealment  the  estate  or  right  of  such  persons  or  corpora¬ 
tions  was,  shall  or  may  be  defeated,  injured  or  altered,  then 
their  verdict  must  be  for  the  defendants. 

Defendants’  Prayer  No.  5. 

The  Government  is  bv  law  burdened  with  the  obligation 
of  proving  the  case  set  out  in  the  indictment,  in  every  ma¬ 
terial  part,  beyond  a  reasonable  doubt;  and  before  you  can 
lawfully  return  a  verdict  of  guilty,  you  must  find  that  every 
essential  to  establish  guilt  has  been  so  proven.  The  law 
demands  acquittal  unless  every  material  and  necessary  fact 
upon  which  a  conviction  depends  is  proven  to  the  satisfac¬ 
tion  of  each  individual  juror  beyond  a  reasonable  doubt. 

A  reasonable  doubt  may  be  defined  to  mean  such  a  doubt 
as  will  leave  the  juror’s  mind,  after  a  candid  and  impar¬ 
tial  investigation  of  all  the  evidence,  so  undecided  that  he 
is  unable  to  find  that  he  has  an  abiding  belief  of  the 
827  defendants’  guilt,  or  such  a  doubt  as  in  the  graver 
and  more  important  transactions  of  life  would  cause 
a  reasonable  and  prudent  man  to  hesitate  and  pause. 

Defendants’  Prayer  No.  6. 

The  Court  instructs  the  jury  that  conspiracy  is  the  com¬ 
bination  of  two  or  more  persons  to  do  an  unlawful  thing, 
that  the  jury  must  be  satisfied  beyond  a  reasonable  doubt 
that  such  combination  existed,  before  they  can  convict. 
There  must  be  a  common  understanding,  in  order  to  con¬ 
stitute  conspiracy,  between  the  defendants,  and  this  must 
be  shown  to  exist  beyond  a  reasonable  doubt,  and  if  the 
jury  entertain  a  reasonable  doubt  as  to  the  existence  of  the 
said  combination,  or  common  understanding,  their  verdict 
must  be  not  guilty  on  the  first  count  of  the  indictment. 

Defendants’  Prayer  No.  7. 

You  are  instructed  that  while  circumstantial  evidence 
may  warrant  a  conviction  in  a  criminal  case,  it  does  so  only 
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provided  it  is  such  as  to  exclude  every  |  reasonable  hy¬ 
pothesis  but  that  of  guilt  of  the  offenses  charged  to  the  de¬ 
fendants  in  the  indictment;  in  other  words,  vou  are  in- 
structed  that  the  material  and  essential  facts  proved  must 
all  be  consistent  with  and  point  to  guilt  only  and  be  incon¬ 
sistent  with  innocence,  otherwise  it  is  your  duty  to  acquit 
the  defendants.  If  the  evidence  in  the  casje  can  be  recon¬ 
ciled  either  with  the  theory  of  innocence  or  of  guilt,  the  law 
requires  that  the  defendants  be  given  the  benefit  of  the 
doubt  and  that  the  theory  of  innocence  be  adopted  and  that 
your  verdict  be  not  guilty. 

| 

828  Defendants’  Prayer  No.  8.  ! 

i 

The  jury  are  instructed  that  the  indictment  in  this  case 
is,  of  itself,  a  mere  formal  accusation  or  charge  against  the 
defendants,  and  no  juror  in  this  case  should  permit  himself 
to  be  to  any  extent  influenced  against  the  defendants  be¬ 
cause  or  on  account  of  the  finding  of  the  indictment  in  the 
case. 

Defendants’  Prayer  No.  9. 

The  Court  instructs  the  jury  that  the  la\y  presumes  that 
the  defendants  are  innocent  of  the  offenses  charged  in  the 
indictment.  And  this  presumption  of  inndcence  continues 
throughout  the  entire  trial  of  the  case,  stdp  by  step,  and 
also  during  the  consideration  of  the  case  by  the  jurors  in 
the  jury  room.  And  this  presumption  of  innocence  requires 
the  jurors  to  find  the  defendants  not  guilty,  unless,  after 
fully  and  fairly  considering  all  the  evidence  in  the  case, 
they  are  convinced  beyond  all  reasonable  doubt  of  the  guilt 
of  the  defendants  of  the  crimes  charged. 

Defendants’  Prayer  No.  12. 

i 

You  are  instructed  that  if,  after  considering  all  the  evi¬ 
dence,  you  conclude  that  the  evidence  is  asj  consistent  with 
innocence  as  with  guilt,  or  if  you  conclude  that  it  is  evenly 
balanced  as  to  guilt  or  innocence,  then  vour  verdict  must  be 
not  guilty. 

Defendants’  Prayer  No.  15. 

829  The  fact  that  none  of  the  defendants,  except  G. 

Brvan  Pitts,  have  testified  in  their  oivn  behalf,  must 
*  7 
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not  be  considered  by  the  jury.  The  laws  gives  a  defendant 
in  a  criminal  trial  the  right  to  testify  in  his  own  behalf,  but 
it  does  not  compel  him  to  do  so;  a  defendant  has  the  right 
to  stand  on  the  legal  presumption  of  his  innocence,  and  if 
he  does  not  testify  in  his  own  behalf,  that  fact  must  not  be 
considered  to  his  prejudice;  and  regardless  of  whether  a 
defendant  has  or  has  not  testified  in  his  own  behalf,  he  can¬ 
not  be  convicted  unless  the  jury  are  satisfied  of  guilt  beyond 
a  reasonable  doubt. 

Defendant  s’  Prayer  No.  16. 

The  jury  are  instructed  that  in  considering  the  con¬ 
spiracy  count  of  the  indictment,  in  order  to  find  a  verdict 
of  guilty,  they  must  find  beyond  a  reasonable  doubt,  not 
only  that  two  or  more  of  the  defendants  in  this  ease  in  fact 
conspired  to  commit  an  offense  or  offenses  against  the 
United  States,  but  they  must  also  find  beyond  a  reasonable 
doubt  that  one  or  more  of  said  defendants  did  one  or  more 
of  the  overt  acts  alleged  in  the  indictment  in  order  to  effect 
the  object  of  the  conspiracy;  and  if  they  find  that  no  one 
of  the  overt  acts  alleged  in  the  first  count  of  the  indictment 
were  committed  by  any  one  of  the  defendants  for  the  pur¬ 
pose  of  effecting  the  object  of  the  conspiracy  as  charged  in 
that  count,  then  their  verdict  on  that  count  must  be  for  the 
defendants. 


830  Defendants’  Prayer  No.  1 6-A. 

Xo  act  of  the  defendants  or  either  of  them  mav  be  re- 
garded  by  you  as  an  overt  act  unless  the  purpose  of  such 
act  was  the  carrying  into  effect  of  a  previously  made  cor¬ 
rupt  agreemnt  as  charged  in  the  first  count  of  the  in¬ 
dictment. 

Thereupon  counsel  for  the  defendants  offered  Defend¬ 
ants’  Praver  Xo.  10  as  follows: 

Defendants’  Prayer  No.  10 

This  presumption  of  inoneence  is  not  a  mere  formality. 
Every  juror  is  bound  to  entertain  it  conscientiously,  sin- 
cerely  and  ungrudgingly,  without  any  mental  reservation 
or  evasion  whatsoever,  and  to  give  the  defendant  the  full 
benefit  of  it. 
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Which  prayer  was  denied  by  the  Court  and  an  exception 
was  accorded  to  the  defendants,  which  exception  was  then 
and  there  noted  by  the  Court  upon  its  minutes. 

Thereupon  counsel  for  defendants  offered  defendants 
prayer  No.  11,  record  page  2968,  which  was  denied  by  the 
Court,  and  to  the  action  of  the  Court  in  denying  the  same 
an  exception  was  accorded  to  the  defendant,  which  excep¬ 
tion  was  then  and  there  noted  by  the  Court  upon  its 
minutes. 

Defendants’  Prayer  No.  11 

i 

i 

You  start  in  this  case  and  in  any  other  case  with  the  pre¬ 
sumption  that  a  man  is  not  guilty,  that  some  explanation 
exists  for  anything  that  may  appear  to  be  wrong ;  and  your 
minds  should  be  in  the  attitude  of  where  you  are  looking 
for  some  explanation  of  anything  that  might  seem 
831  to  be  wrong,  expecting  and  hoping  tlkat  it  was  really 
honest.  That  should  be  your  attitude  towards  what 
this  evidence  means,  a  presumption  of  innocence  which 
would  presume  nothing  against  a  man — you  should  not  find 
anything  against  defendants  except  what  the  evidence  com¬ 
pels  you  to  find. 

Thereupon  the  defendants’  counsel  offered  Defendants’ 
Prayer  No.  12,  which  is  as  follows  (p.  2967  of  record) : 

Defendants’  Prayer  No.  13. 

The  Court  instructs  the  Jury  that  upon  the  trial  of  a 
criminal  case  by  a  jury  the  law  contemplates  the  concur¬ 
rence  of  twelve  minds  in  the  conclusion  of  guilt  before  a 
conviction  can  be  had.  Each  individual  juror  must  be 
satisfied  beyond  a  reasonable  doubt  of  the  cjefendant’s  guilt 
before  he  can,  under  his  oath,  consent  jo  a  verdict  of 
guilty.  Each  Juror  should  feel  the  responsibility  resting 
upon  him  as  a  member  of  the  Jury,  and  should  realize  that 
his  own  mind  must  be  convinced  beyond  a  reasonable  doubt 
of  the  defendants’  guilt  before  he  can  consent  to  a  verdict 
of  guilty.  Therefore,  if  any  individual  member  of  the  jury, 
after  having  duly  considered  all  the  evidence  in  the  case, 
and  after  consultation  with  his  fellow  jurors,  should  enter¬ 
tain  such  reasonable  doubt  of  defendants  1  guilt,  it  is  his 
duty  not  to  surrender  his  convictions  simply  because  the 
balance  of  the  jury  may  entertain  different  opinions. 
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Which  was  denied  by  the  Court,  and  to  the  action  of  the 
Court  in  denying  the  same  exception  was  accorded  to  the 
defendant,  and  exception  was  then  and  there  noted 

832  by  the  Court  upon  its  minutes. 

Thereupon  counsel  for  the  defendants  offered 
defendants'  prayer  Xo.  14  (record  page  2966),  which  was 
denied  by  the  Court,  and  to  the  action  of  the  Court  in  deny¬ 
ing  the  same  exception  was  accorded  to  the  defendants, 
which  exception  was  then  and  there  noted  by  the  Court 
upon  its  minutes : 

(Defendants’  Prayer  Xo.  14  is  as  follows:) 

The  jury  are  instructed  that  while  considering  this  case 
in  the  jury  room,  they  should  not  discuss  or  consider  any¬ 
thing  in  connection  with  this  case,  except  the  testimony 
actually  received  and  legitimate  inferences  to  be  drawn 
therefrom:  that  they  are  not  entitled  to  draw  an  inference 
upon  an  inference  nor  are  they  entitled  to  consider  or  weigh 
any  extraneous  matters,  statements,  suspicions  or  sugges¬ 
tions;  that  their  verdict  should  be  based  solely  upon  the 
evidence  in  this  case. 

Thereupon  defendants’  counsel  offered  Defendants’ 
Prayer  Xo.  17,  which  is  as  follows  (record,  p.  2965) : 

Defendants’  Prayer  No.  17. 

Under  the  law  the  reputation  of  the  defendants  for 
honesty  and  integrity  is  presumed  to  be  good  and  the  de¬ 
fendants,  and  each  of  them,  have  a  right  to  rely  upon  such 
presumption  without  offering  any  evidence  on  the  subject. 

Which  was  denied  by  the  Court,  and  an  exception  was 
then  and  there  accorded  to  the  defendants,  which  exception 
was  noted  by  the  Court  upon  its  minutes. 

Counsel  for  the  defendant  thereupon  offered  Defendants’ 

Prayer  Xo.  18.  which  is  as  follows: 

* 

833  Defendants’  Prayer  No.  18. 

The  jury  are  instructed  that  no  act  done  and  no  state¬ 
ment  made  by  either  one  of  the  defendants  after  January 
10,  1920,  or  prior  to  this  trial,  can  be  considered  by  you  as 
evidence  tending  to  prove  the  existence  at  any  time  of  the 
conspiracy  charged  in  the  first  count  of  the  indictment  (Rec¬ 
ord,  page  2964). 


567 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 

Which  was  denied  by  the  Court,  and  to  the  action  of  the 
Court  in  denying  the  same  an  exception  was|  then  and  there 
accorded  to  the  defendant,  which  exception;  was  thereupon 
noted  by  the  Court  upon  its  minutes. 

Thereupon  counsel  for  the  defendants  joffered  to  the 
Court  Defendants’  Prayer  No.  19,  which  is  hs  follows  (Rec¬ 
ord,  page  2970) : 

I 

“Defendants’  Prayer  No.  19|. 


I 

The  jury  are  instructed  that  if  they  believe  from  the  evi¬ 
dence  that  the  monies  mentioned  in  certain  items  of  the  bill 
of  particulars  mentioned  in  the  evidence  wjere  received  by 

the  defendant  Pitts  under  the  honest  belief!  that  bv  reason 

%/ 

of  his  ownership  of  all  of  the  capital  stock  of  the  several 
corporations  mentioned  in  the  evidence  he  was  entitled  to 
receive  and  did  receive  the  same  under  this  said  honest 

I 

belief,  then  the  defendants  could  not  be  convicted  of  a  con¬ 
spiracy  to  embezzle  said  monies  and  your  verdict  should  be 
not  guilty  under  the  first  count  of  said  indictment  with 
reference  to  the  said  items. 


Which  was  denied  by  the  Court,  and  to  the  action  of  the 
Court  in  denying  the  same  an  exception  waS  then  and  there 
accorded  to  the  defendants,  which!  exception  was 
834  thereupon  noted  by  the  Court  on  its  minutes. 

Counsel  for  the  defendants  then  offered  to  the 
Court  Defendants’  Prayer  No.  20  (rec.  p.  2071),  which  is  as 
follows : 

The  Jury  are  instructed  that  criminal  intlent  is  an  essen- 
% 

tial  element  of  the  crime  of  embezzlement  and  that  the 
criminal  intent  charge  in  the  first  count  of  the  indictment 
is  the  knowing  and  willful  wrongful  conversion  of  the  per¬ 
sonal  use  of  the  defendants  certain  sums  of  money.  If 
you  believe  from  the  evidence  that  the  money  was  received 
by  the  defendant  Pitts  under  the  honest  belief  that  he  was 

entitled  thereto  bv  reason  of  the  authorizations  bv  the  sev- 

v  .  | 

eral  corporations  mentioned  in  the  evidence;,  then  there  was 
no  criminal  intent  and  subsequent  appropriations  of  the 
money  to  his  personal  use  is  not  in  law  an  embezzlement 
and  the  defendants  must  be  found  to  be  not  guilty  under 
the  first  count  of  the  indictment  with  reference  to  the  items 
applicable  to  the  several  authorizations. 
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Which  was  denied  by  the  Court,  and  to  the  action  of  the 
Court  in  denying  the  same  an  exception  was  then  and  there 
accorded  to  the  defendants,  which  exception  was  then  and 
there  noted  by  the  Court  upon  its  minutes. 

Counsel  for  the  defendants  then  offered  to  the  Court  De¬ 
fendants'  Prayer  No.  21  (rec.  p.  2972),  which  is  as  follows: 

The  jury  are  instructed  that  the  first  count  of  the  indict¬ 
ment  charges  the  defendants  with  a  conspiracy  to  commit 
certain  offenses  against  the  United  States,  to-wit,  certain 
embezzlements.  Before  the  defendants  or  any  of 

855  them  mav  be  convicted  under  this  count  of  the  indict- 

*/ 

ment,  you  must  find  bevond  a  reasonable  doubt  that 
they  or  some  or  any  of  them  unlawfully  conspired,  con¬ 
federated  or  agreed  to  wrongfully,  wilfully  and  knowingly 
convert  to  their  own  use  the  moneys  of  the  F.  H.  Smith 
Company  and  in  pursuance  of  the  said  illegal  conspiracy 

committed  the  overt  acts  or  any  of  them  mentioned  in  said 

* 

count  of  the  indictment.  To  warrant  conviction  thereunder 
you  must  therefore  find  bevond  a  reasonable  doubt  that  the 
object  of  the  conspiracy  was  a  wrongful  conversion  by  the 
defendants  or  any  of  them  of  the  said  property.  If,  there¬ 
fore,  you  believe ' from  the  evidence  that  the  object  of  the 
conspiracy,  if  you  find  that  a  conspiracy  as  I  have  defined 
it  did  exist,  was  a  rightful  and  lawful  appropriation  and  not 
a  wrongful  and  illegal  appropriation  of  the  said  moneys  of 
the  said  The  F.  H.  Smith  Company  by  the  defendants  or  any 
of  them,  you  must  find  the  defendants  guilty  under  the  first 
count. 


Which  was  denied  bv  the  Court,  and  to  the  action  of  the 
Court  in  denying  the  same  an  exception  was  then  and  there 
accorded  to  the  defendants,  which  exception  was  thereupon 
noted  by  the  Court  upon  its  minutes. 

Defendants’  counsel  then  offered  to  the  Court  Defend¬ 
ants'  Prayer  No.  22,  which  is  as  follows  (rec.  p.  2973) : 


The  jury  are  instructed  that  the  defendants  are  entitled 
to  the  benefit  of  the  presumption  of  innocence  throughout 
the  course  of  the  trial  and  during  your  deliberations  in  the 
jury  room  as  well.  If,  therefore,  any  of  the  evidence  is 
open,  in  your  minds,  to  two  interpretations,  one  consistent 
with  innocence  and  the  other  consistent  with  guilt,  you  must 
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give  to  such  evidence  an  interpretation  consistent 

836  with  innocence  of  the  crime  of  crimes  charged. 

Which  was  denied  by  the  Court,  and  to  the  action  of 
the  Court  denying  the  same  an  exceptioii  was  then  and 
there  accorded  to  the  defendants,  which  exception  was  then 
and  there  noted  by  the  Court  upon  its  mimites. 

Thereupon  counsel  for  the  defendants  offered  Defend¬ 
ants’  Prayer  Xo.  23,  which  is  as  follows  (rec.  p.  2974) : 

“In  considering  the  evidence,  if  you  can  reasonably  ac¬ 
count  for  any  fact  in  this  case  upon  the  theory  or  hypoth¬ 
esis  which  will  admit  of  the  defendants’  Innocence,  it  is 
your  duty  under  the  law  to  do  so,  and  if  you  have  a  rea¬ 
sonable  doubt  of  his  guilt  you  should  acquit  him.” 

i 

Which  was  denied  by  the  Court,  and  to  the  action  of 
Court  denying  the  same  an  exception  was  accorded  to  the 
defendants,  which  exception  was  then  and!  there  noted  by 
the  Court  upon  its  minutes. 

Thereupon  during  the  closing  argument  for  the  United 
States  by  Mr.  Dodd  the  following  occurred: 

“Why,  my  friends,  these  lawyers  here  jvould  have  you 
believe  that  when  the  Smith  Company  wanted  to  move  the 
trash  from  the  shelves  of  its  vault  that  instead  of  burning 
it  in  the  oil  furnace  there  where  they  had  burned  enough 
so  that  it  took  all  night  to  burn  them  in  the  month  of  May 
the  year  before  when  Farquahar  and  Joe  Uoward  burned 
them,  they  would  have  you  suppose  that  they  were  so  so¬ 
licitous  for  the  comfort  of  their  tenants, ;  that  having  so 
many  books  to  burn  as  forty  trunkloads,  that  they  would 
not  burn  them  in  the  night-time  there  in  |he  Smith  Com¬ 
pany  furnaces  and  thus  heat  up  the  building  and,  of  course, 
make  it  hot  for  the  tenants  the  next!  day;  but  I  say 

837  to  you,  gentlemen  of  the  jury,  that  the  burning  even 
probably  made  it  much  hotter  for  the  bondholders 

than  it  would  have  been  for  the  tenants  had  thev  been 
burned  there  in  the  Smith  Building  at  that  time.” 

Thereupon  counsel  for  the  defendants  objected  to  this 
argument  with  reference  to  the  making  if  hotter  for  the 
bondholders  upon  the  ground  that  it  was  improper  argu¬ 
ment  upon  the  evidence  and  prejudicial,  to!  which  objection 
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the  Court  overruled  and  then  and  there  accorded  an  ex¬ 
ception  to  the  defendants,  which  exception  was  then  and 
there  noted  by  the  Court  on  its  minutes. 

Thereupon  the  Court  charged  the  jury  as  follows: 

838  Thereupon  the  Court  charged  the  jury  as  follows: 

The  Court  (jMr.  Justice  Hitz)  :  Ladies  and  gentlemen: 
It  is  the  practice  in  this  jurisdiction  at  the  close  of  all 
of  the  evidence  on  both  sides  for  the  counsel  on  each  side 
to  present  to  the  Court  what  they  call  prayers,  but  which 
are  really  requests  for  an  instruction  of  the  Court  con¬ 
cerning  various  rules  of  law  which  they  consider  appli¬ 
cable  to  the  case.  In  this  case  counsel  for  the  defense 
offered  me  a  number  of  such  prayers  or  requests,  and  I 
granted  some,  though  not  all  of  them. 

Counsel  for  the  Government  gave  me  no  such  requests, 
which  it  was,  of  course,  their  right  to  do  or  not  to  do  as 

thev  saw  fit. 

* 

Mr.  Lambert  has  read  to  you,  I  thought,  all  of  the  re¬ 
quests  that  I  had  granted,  but  he  says  that  he  did  not  read 
them  all,  but  whether  he  did  or  not,  he  asks  me  to  read 
them  again.  And  I  think  he  is  entitled  to  that  request. 
And  notwithstanding  my  regard  for  your  time  I  will  read 
those  that  he  read  and  any  others  that  he  did  not  reach 
And  these  are  rules  of  law  which  you  will  apply  in  your 
consideration  of  the  evidence  so  far  as  you  deem  them 

•J 

applicable  to  the  evidence,  so  far  as  they  apply  to  the  case 
as  it  shapes  itself  in  your  mind. 

(Reading  Defendants’  Prayer  No.  8:) 

“The  jury  are  instructed  that  the  indictment  in  this  case 
is,  of  itself,  a  mere  formal  accusation’  or  charge  against 
the  defendants,  and  no  juror  in  this  case  should  permit 
himself  to  be  to  any  extent  influenced  against  the 

839  defendants  because  or  on  account  of  the  finding  of 
the  indictment  in  the  case.” 

(Reading  Defendants’  Prayer  No.  9:) 

“The  Court  instructs  the  jury  that  the  law  presumes  that 
the  defendants  are  innocent  of  the  offenses  charged  in  the 
indictment.  And  this  presumption  of  innocence  continues 
throughout  the  entire  trial  of  the  case,  step  by  step,  and 
also  during  the  consideration  of  the  case  by  the  jurors  in 
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the  jury  room.  And  this  presumption  of  innocence  requires 
the  jurors  to  find  the  defendants  not  guilty,  unless,  after 
fully  and  fairly  considering  all  the  evidence  in  the  case, 
they  are  convinced  beyond  all  reasonable  dojubt  of  the  guilt 
of  the  defendants  of  the  crimes  charged.” 

(Reading  Defendants’  Prayer  No.  5:) 

‘  ‘  The  Government  is  by  law  burdened  with  the  obligation 
of  proving  the  case  set  out  in  the  indictment,  in  every  ma¬ 
terial  part,  beyond  a  reasonable  doubt;  and; before  you  can 
lawfully  return  a  verdict  of  guilty,  you  must  find  that  every 
essential  to  establish  guilt  has  been  so  proven.  The  law 
demands  acquittal  unless  every  material  and  necessary  fact 
upon  which  a  conviction  depends  is  proveiji  (to  the  satis¬ 
faction  of  each  individual  juror)  beyond  a  reasonable  doubt. 

“A  reasonable  doubt  may  be  defined  to  mean  such  a  doubt 
as  will  leave  the  juror’s  mind,  after  a  candid  and  impartial 
investigation  of  all  the  evidence,  so  undecided  that  he  is 
unable  to  find  that  he  has  an  abiding  belief  of  the  defend¬ 
ant’s  guilt,  or  such  a  doubt  as  in  the  graver  and  more 
840  important  transactions  of  life  would  cause  a  reason¬ 
able  and  prudent  man  to  hesitate  and  pause.” 

(Reading  Defendants’  Prayer  No.  7 :) 

“You  are  instructed  that  while  circumstantial  evidence 
may  warrant  a  conviction  in  a  criminal  case;  it  does  so  only 
provided  it  is  such  as  to  exclude  every  reasonable  hypo¬ 
thesis  but  that  of  guilt  of  the  offenses  changed  to  the  de¬ 
fendant  in  the  indictment;  in  other  words,  you  are  in¬ 
structed  that  the  material  and  essential  facts  proved  must 
all  be  consistent  with  and  point  to  guilt  only  and  be  incon¬ 
sistent  with  innocence,  otherwise  it  is  your!  duty  to  acquit 
the  defendants.  If  the  evidence  in  the  casje  can  be  recon¬ 
ciled  either  with  the  theory  of  innocence  or  of  guilt,  the  law 
requires  that  the  defendants  be  given  thg  benefit  of  the 
doubt  and  that  the  theory  of  innocence  be  adopted  and  that 
your  verdict  be  not  guilty.” 

I 

(Reading  Defendants’  Prayer  No.  12:) 

“You  are  instructed  that  if,  after  considering  all  the  evi¬ 
dence,  you  conclude  that  the  evidence  is  as  consistent  with 
innocence  as  with  guilt,  or  if  you  conclude  that  it  is  evenly 
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balanced  as  to  guilt  or  innocence,  then  your  verdict  must  be 
not  guilty.” 

(Reading  Defendants’  Prayer  No.  15:) 

“The  fact  that  none  of  the  defendants,  except  G.  Bryan 
Pitts,  have  testified  in  their  own  behalf,  must  not  be  con¬ 
sidered  by  the  jury.  The  law  gives  a  defendant  in  a 
criminal  trial  the  right  to  testify  in  his  own  behalf, 

841  but  it  does  not  compel  him  to  do  so;  a  defendant  has 
the  right  to  stand  on  the  legal  presumption  of  his  in¬ 
nocence,  and  if  he  does  not  testify  in  his  own  behalf,  that 
fact  must  not  be  considered  to  his  prejudice;  and  regard¬ 
less  of  whether  a  defendant  has  or  has  not  testified  in  his 
own  behalf,  he  can  not  be  convicted  unless  the  jury  are 
satisfied  of  guilt  beyond  a  reasonable  doubt.” 

(Reading  Defendants’  Prayer  No.  6:) 

“The  Court  instructs  the  jury  that  conspiracy  is  the  com¬ 
bination  of  two  br  more  persons  to  do  an  unlawful  thing, 
that  the  jury  must  lie  satisfied  beyond  a  reasonable  doubt 
that  such  combination  existed,  before  they  can  convict. 
There  must  be  a  common  understanding,  in  order  to  con¬ 
stitute  conspiracy,  between  the  defendants,  and  this  must 
be  shown  to  exikt  beyond  a  reasonable  doubt,  and  if  the 
jury  entertain  a  reasonable  doubt  as  to  the  existence  of  the 
said  combination,  or  common  understanding,  their  verdict 
must  be  not  guilty  on  the  first  count  of  the  indictment.” 

(Reading  Defendants’  Prayer  No.  16:) 

“The  jury  are  instructed  that  in  considering  the  con¬ 
spiracy  count  of  the  indictment,  in  order  to  find  a  verdict  of 
guilty,  they  must  find  beyond  a  reasonable  doubt,  not  only 
that  two  or  more  of  the  defendants  in  this  case  in  fact  con¬ 
spired  to  commit  an  offense  or  offenses  against  the  United 
States,  but  they  must  also  find  beyond  a  reasonable  doubt 
that  one  br  more  of  said  defendants  did  one  or  more 

842  of  the  overt  acts  alleged  in  the  indictment  in  order 
to  effect  the  object  of  the  conspiracy;  and  if  they  find 

that  no  one  of  the  overt  acts  alleged  in  the  first  count  of  the 
indictment  were  committed  by  any  one  of  the  defendants 
for  the  purpose  of  effecting  the  object  of  the  conspiracy  as 
charged  in  that  count,  then  their  verdict  on  that  count  must 
be  for  the  defendants.” 
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(Reading  Defendants’  Prayer  No.  16-a:) 

“No  act  of  the  defendants  or  either  of  them  may  be  re¬ 
garded  by  you  as  an  overt  act  unless  the  purpose  of  such 
act  was  the  carrying  into  effect  of  a  previously  made  cor¬ 
rupt  agreement  as  charged  in  the  first  count!  of  the  indict¬ 
ment.” 

i 

j 

(Reading  Defendants’  Prayer  No.  2:) 

“The  jury  are  instructed  as  a  matter  of  Igw  that  under 
the  second,  third  and  fourth  counts  of  the  indictment  de¬ 
fendants  and  each  of  them  are  charged  witli  taking  away 
and  concealing  a  book  of  account  of  the  F.  H.  Smith  Com¬ 
pany,  50  checks  of  the  F.  H.  Smith  Company  drawn  payable 
to  corporations  and  persons  who  had  no  just  plaim  or  right 
to  be  paid  the  sums  of  money  for  which  checks  issued  to 
them  were  respectively  drawn  and  also  50  checks  of  the  F. 
H.  Smith  Company  payable  to  cash  and  a  certain  book  of 
account  called  a  ‘General  Journal,’  unlawfully,  feloniously 
and  with  intent  to  defraud  and  injure  the  F.  If.  Smith  Com¬ 
pany  and  other  persons  and  corporations  in  said  indict¬ 
ment  mentioned.  And  the  jury  are  further  in- 
843  structed  unless  the  Government  proves! beyond  a  rea¬ 
sonable  doubt  that  the  defendants  di(j  in  fact  take 
away  or  conceal  the  books  and  papers  referred  to  as  de¬ 
scribed  in  the  said  indictment  with  intent  jo  defraud  or 
injure  the  F.  H.  Smith  Company  or  the  persons  or  corpo¬ 
rations  in  the  indictment  named,  and  that  ks  a  result  of 
such  alleged  taking  or  concealment  the  estate  or  right  of 
such  persons  or  corporations  was,  shall  or  mby  be  defeated, 
injured  or  altered,  then  their  verdict  must  fie  for  the  de¬ 
fendants.” 

. 

Now,  as  T  say,  those  requests  for  instructions  were  made 
by  the  defendants,  and  they  represent  rules; of  law  that  I 
think  are  applicable  to  this  case.  And  at  tfiis  time  I  will 
add  another  rule  that  I  think  is  applicable  tb  this  case,  in 
somewhat  the  same  language  that  the  lawyers  draw  their 
requests  to  charge,  and  that  is,  that  if  you  think  that  any 
witness  has  lied  to  you  from  this  stand  concerning  any 
matter  that  is  material  to  the  issue  and  concerning  which 
he  could  not  reasonablv  be  mistaken,  then  vou  are  at  libertv 
to  disregard  all  the  testimony  of  such  witness.  You  do  not 
have  to  disregard  it.  You  may  weigh  it  and  Consider  it  and 


574 


G.  BRYAN’  PITTS  VS.  UNITED  STATES. 


accept  such  as  you  believe  to  be  true  and  reject  such  as  you 
believe  to  be  untrue,  but  it  is  the  right  of  the  jury  to  dis¬ 
regard  and  turn  its  back  upon  all  testimony  of  a  witness 
that  vou  believe  has  lied  to  vou. 

Xow  from  the  age  of  several  of  you  ladies  and  gentlemen 
T  am  inclined  to  think  that  this  is  probably  your  first  jury 
service,  and  it  is  perhaps  proper  for  me  to  say  a  word  to 
you  about  jury  service  in  general.  You  may  think  it  is,  and 
I  have  no  doubt  it  is  to  some  extent,  a  hardship  for 

844  twelve  men  and  women  to  be  drafted  awav  from 
their  homes  and  their  business  and  locked  up  to¬ 
gether  for  four  or  five  weeks  until  you  decide  a  public  con¬ 
troversy,  but  that  was  done  in  this  case,  and  you  were 
locked  up  on  the  motion  of  the  Court,  not  at  the  request  or 
motion  of  either  side,  and  anv  resentment  that  vou  mav 
feel  about  it,  if  you  feel  any,  should  be  directed  to  the  Court 
and  not  to  the  parties  to  this  case. 

The  Government  is  entitled  to  the  sei'vice  of  its  citizens 
in  time  of  peace  as  in  time  of  war.  In  war  time  you  might 
be  drafted  for  military  service.  In  peace  you  may  be 
drafted  for  the  jury  service,  disagreeable  as  it  may  be. 
After  all,  the  onlv  definite  and  formal  service  that  a  citizen 
can  do  in  time  of  peace  for  his  Government  is  at  the  ballot 
box  and  in  the  jury  box.  In  this  jurisdiction  there  is  no 
ballot  box,  so  it  gets  down  to  the  jury.  So  this  is  the  only 
definite  and  formal  duty  which  the  Government  calls  upon 
its  citizens  to  perform  occasionally,  that  is,  to  sit  upon  a 
jury,  though  it  may  be  inconvenient. 

It  was  long  ago  well  said  that  the  main  purpose  of  all  the 
English  law  was  to  get  twelve  good  men  in  a  jury  box. 
Most  of  our  law  is  inherited  from  England.  And  in  the 
same  sense  it  can  be  truly  said  today  that  the  main  purpose 
of  the  American  law  is  to  get  twelve  good  men  and  women 
in  the  jury  box.  And  that  is  the  main  purpose  of  the  law, 
because  the  jury  system  is  an  attempt  to  apply  the  common 
sense  of  mankind  to  the  solution  of  the  disputes  of  mankind 
that  arise  from  day  to  day  and  find  their  way  into  the 
courts.  In  the  civil  courts  it  is  between  man  and 

845  man.  Or  occasionally  between  man  and  woman.  In 
the  criminal  courts  it  is  between  the  Government  of 

the  United  States  and  various  citizens,  or  men  or  women 
who  may  not  be  citizens,  for  that  matter.  But  it  is  the 
genius  of  the  law  of  the  United  States  that  controversies  of 
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that  kind  based  upon  facts  shall  not  be  decided  by  judges, 
shall  not  be  decided  bv  lawyers,  but  bv  twelve  men  and 
women  drawn  from  all  walks  of  life,  who  are  brought  here 
to  apply  your  common  sense  and  your  private  judgment 
and  your  experience  of  life  to  the  solution  of  just  such  prob¬ 
lems  as  we  have  here. 

Now  here  stand  the  Government  of  the  United  States, 
representing  the  people  of  the  United  States;  who  say  that 
the  laws  of  the  United  States  have  been  violated  by  these 
defendants.  And  here  stand  three  men  whose  liberty, 
whose  integrity  is  at  stake,  and  it  is  an  important  and  a 
serious  matter. 

In  the  course  of  this  trial  there  have  bejen  five  or  six 
motions  made  in  substance  to  withdraw  a  juror  and  dis¬ 
charge  the  case  from  your  consideration.  Now  those  mo¬ 
tions  were  properly  made  by  the  counsel  fdr  the  defense, 
who  are  here  to  represent  the  defendants,  and  they  were 
denied.  And  they  have  their  exception,  and  they  are  en¬ 
titled  to  a  review  of  that  denial  in  a  higher!  court.  But  I 
can  not  bring  myself  to  regard  a  jury  as  a  grpup  of  children 
engaged  in  a  piece  of  child’s  play,  or  to  tliink  that  your 
opinion  and  your  judgment  could  be  swayetjl  and  swerved 
by  every  wind  that  blows  through  a  court  ini  the  course  of 
a  month’s  hard  trial.  1  regard  vou  as  grown  men  and 
women  engaged  in  a  serious  and  important  public  duty, 

and  that  dutv  is  to  hold  the  scales  of 
% 

846  and  even  between  these  two  parties, 

affected  by  any  chance  circumstance  tjiat  may  occur 
in  the  course  of  a  month. 

Now  vou  will  remember  that  when  we  were  examining 
the  jurors  upon  a  preliminary  examination;  one  of  them 
said  that  he  had  already  formed  an  opinion  bf  the  guilt  or 
innocence  of  these  defendants  without  hearing  any  evidence 
and  without  knowing  anything  about  it.  And  various 
things  have  dropped  from  the  counsel  in  the  course  of  their 
exchanges  of  pleasantries  and  quarrelings  between  them¬ 
selves;  and  one  of  the  witnesses,  Mr.  Henry)  I  think,  went 
beyond  certain  questions  that  were  asked  him,  and  made 
voluntarv  contributions  of  his  own.  Now  of  course  all  of 
that,  matter,  and  any  other  thing  that  I  have  fogotten  to 
mention,  must  be  entirely  disregarded  by  you;  and  you  have 
got  to  decide  this  case  solely  upon  the  evidence  formally 
received  and  admitted,  and  the  law  as  I  have  tried  to  give 


justice  steady 
and  not  to  be 
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it  to  you.  And  it  makes  no  difference  what  other  charges 
there  mav  have  been  made  at  any  time  against  anv  of  these 
people.  They  are  entitled  to  be  tried  upon  this  charge  and 
upon  this  evidence  alone,  and  you  have  got  to  weigh  that 
and  reach  your  conclusion  to  the  best  of  your  judgment 
and  your  conscience. 

Xow  it  is  another  rule  of  law  that  the  testimony  of  an 
accomplice  is  to  be  received  with  caution  and  weighed  with 
care.  Xow  if  you  find  that  Mr.  Henry  was  an  accomplice  in 
any  or  all  of  these  things  charged  against  these  men,  you 
are  to  weigh  his  testimony  with  caution  and  to  consider  it 
with  care.  But  the  testimonv  of  an  acknowledged  aceom- 
plice  is  always  admissible,  and  after  you  consider  it 
847  with  caution  and  weigh  it  with  care  it  is  entitled  to 
such  weight  as  you  in  your  judgment  deem  it  ought 
to  have.  The  testimony  of  an  accomplice  may,  if  sufficient, 
be  sound  enough  to  convict  a  man  on,  if  corroborated  or  if 
not.  He  is  a  defendant  in  this  case,  although  his  trial  as  a 
defendant  has  been  postponed.  And  there  is  evidence  in 
this  case  tending  to  show  that  he  may  have  been  an  accom¬ 
plice  in  the  very  things  that  are  here  charged  against  these 
defendants  and  upon  which  they  are  now  on  trial.  If  you 
find  from  the  evidence  that  he  was  such  an  accomplice,  then 
this  rule  about  the  care  and  caution  with  which  you  are  to 
weigh  his>  evidence  applies  to  him. 

This  indictment  is  in  four  counts;  and  this  indictment 
and  the  charges  that  are  in  it  might  have  been  made  in 
four  different  indictments.  Thev  have  been  united  in  one 
for  purposes  of  economy  and  convenience,  but  just  as  there 
are  four  defendants  in  this  case  and  the  several  counts, 
you  will  have  to  give  a  vei'dict  with  respect  to  each  defend¬ 
ant  with  respect  to  each  count ;  and  it  does  not  at  all  follow 
that  because  vou  mav  find  one  or  more  of  these  defendants 
guilty  upon  one  or  more  of  these  counts  that  they  are  guilty 
upon  all.  You  have  got  to  take  them  up  separately  and 
consider  them  separately,  both  with  respect  to  the  indi¬ 
vidual  defendants  and  with  respect  to  the  several  counts. 

The  first  count  charges  a  conspiracy,  and  a  conspiracy 
is  an  agreement  between  two  or  more  persons  to  do  an 
unlawful  thing  followed  by  some  act  to  carry  that  agree¬ 
ment  into  effect.  In  order  to  convict  a  man,  or  two  men,  of 
conspiracy,  they  must  agree  to  do  an  unlawful  thing,  and 
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then  they  must  try  to  carry  that  agreement  into 

848  effect.  If  they  do  agree,  and  if  they  do  try  to  carry 
that  agreement  into  effect,  it  is  wholly  immaterial 

to  the  guilt  or  innocence  of  those  defendantjs  whether  they 
succeed  or  whether  they  do  not;  and  it  i^  immaterial  if 
they  succeed  how  they  may  divide  amongst  |  themselves  the 
fruits  of  their  success. 

It  is  an  unlawful  thing  to  violate  any  la\i'  of  the  United 
States;  and,  consequently,  an  agreement  iamong  two  or 
more  persons  to  violate  a  law  of  the  United  States  and  then 
an  attempt  by  an  act  to  carry  that  agreeihent  into  effect 
is  a  conspiracy. 

In  this  ease  these  defendants  are  chargjed  with  a  con¬ 
spiracy  ;  and  it  is  charged  that  they  agreed;  amongst  them¬ 
selves  and  later  attempted  to  carry  out  that  agreement 
amongst  themselves  to  violate  not  one  law,  but  two  laws  of 
the  United  States:  Namely,  the  law  against  embezzlement, 
and  the  law  against  the  secreting  of  business  records  with 
intent  to  injure  or  defraud  another  person. 

Embezzlement  is  a  form  of  stealing;  and  it  is  that  form 
of  stealing  where  the  possession  of  the  person  charged  with 
the  embezzlement  was  lawful  in  its  inception  and  became 
unlawful  because  of  something  that  he  did  after  he  got 
possession  of  the  property.  For  instance^  if  one  of  you 
gentlemen  who  have  been  the  guests  of  tile  Court  at  the 
Metropolitan  Hotel  within  the  last  month,  (should  send  the 
Deputy  Marshal  to  your  house  with  a  note  asking  your 
wife  to  send  $20  so  that  you  might  possibly  continue  in  a 
game  of  cards  with  your  fellow  jurors,  and  she  gave  it  to 
the  Deputy  Marshal,  his  acquisition  of  that  money  would 
be  perfectly  lawful  as  your  agent.  But  |  if  between  the 
court  house  and  the  hotel  he  spent;  it  for  his  own 

849  purpose  he  would  thereby  become  an|  embezzler :  and 
embezzlement  differs  from  other  forrjas  of  stealing  in 

exactly  that  point:  That  the  man  charged  gets  the  money 
lawfully  and  he  converts  it  unlawfully.  If  the  Marshal  had 
sneaked  into  your  house,  seen  $20  on  the  (table  and  taken 
it,  he  would  have  been  a  thief  from  the  first!  The  unlawful 
character  came  from  the  use  which  he  made  of  the  pos¬ 
session  of  the  property  which  he  acquired  lawfully. 

37—5384 
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The  defendants  are  charged  with  95  instances  of  that 
kind  of  stealing  money.  When  tliev  are  charged  with  95, 
the  95  is  including  a  figure  of  speech.  It  means  they  could 
not  prove  more  than  95,  but  they  may  prove  fewer  than  95, 
and  so  far  as  this  agreement  of  conspiracy  is  concerned,  it 
is  immaterial  whether  they  proved  that  the  95  attempts 
or  that  two  attempts  were  successful  or  not.  If  they  agreed 
among  themselves  to  embezzle  this  money  and  tried  by  acts 
to  carry  that  into  effect,  whether  they  succeeded  or  not  they 
may  be  guilty  of  the  crime  of  conspiracy ;  and  it  is  for  you 
to  say  whether  they  did  make  such  an  agreement  and 
whether  they  did  make  such  an  effort. 

Of  course,  when  people  agree  to  do  an  unlawful  thing 
that  agreement  does  not  take  the  same  form  as  if  men 
agreed  to  build  a  house.  It  is  not  necessary  that  that 
agreement  should  be  in  any  particular  form,  that  it  should 
be  evidenced  in  any  particular  way.  It  may  be  an  ex¬ 
pressed  agreement;  it  may  be  an  implied  agreement,  but 
there  must  be  a  meeting  of  the  minds  upon  the  doing  of  the 
unlawful  thing,  and  then  the  effort  to  carry  it  out. 

After  the  evidence  satisfies  the  jury,  if  it  ever 
850  does,  that  an  agreement  has  been  made  to  that  effect, 
and  an  attempt  to  carry  it  out,  then  each  of  the  con¬ 
spirators  that  you  find  to  be  in  the  agreement  is  an  agent 
of  the  other  and  that  whatever  one  may  do  during  the  term 
of  the  agreement  and  for  the  purpose  of  carrying  out  the 
agreement  binds  not  only  the  doer,  but  the  others  who  are 
concerned  with  him ;  and  the  time  of  this  alleged  conspiracy 
is  from  May  1,  1927  to  January  10,  1930.  That  is  one  law 
which  this  agreement  is  charged  to  have  been  made  to 
violate. 

The  other  is  that  these  same  four  defendants,  three  of 
whom  are  now  on  trial,  agreed  not  only  to  make  these  95 
embezzlements,  or  some  of  them,  but  that  they  agreed 
amongst  themselves  to  secrete  or  destroy  the  record  evi¬ 
dences  of  those  embezzlements;  and  there  is  a  statute  of  the 
United  States  which  makes  it  unlawful  and  punishable  for 
a  man  to  do  that,  or  for  two  or  more  people  to  do  that. 
The  language  of  that  statute  is  that  whoever  with  intent 
to  defraud  or  injure  another  person  shall  take  away  or 
conceal  any  writing  whereby  the  estate,  or  right  of  such 
other  person  shall,  or  may  be  defeated,  injured,  or  altered, 
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shall  suffer  certain  punishment.  So  that  jhis  first  count 
charges  a  definite  agreement  to  violate  ttyo  laws  of  the 
United  States;  and  it  charges  not  only  that!  one  overt  act, 
as  they  are  called — an  overt  —  as  used  in  the  law  of  con¬ 
spiracy  is  an  act  to  carry  out  an  unlawful  agreement — it 
charges  ten  overt  acts  here.  Again  it  is  no|t  necessary  for 
the  Government  to  prove  all  of  the  acts.  Tjhey  may  prove 
some  of  them.  It  is  necessary  that  you  should  find  that  this 
agreement  was  made  and  at  least  one  pf  these  specific 

851  acts  that  I  am  now  about  to  read  tp  you  was  per¬ 
formed,  or  attempted,  by  one  or  more  of  these  three 

men: 

1.  That  G.  Elbert  Anadale  on  or  about  ‘March  6,  1928, 
caused  four  boxes  containing  books,  records,  papers  and 
documents  to  be  taken  from  the  Smith  Company  Building 
at  the  Fifteenth  Street  address  in  Washington  to  the  Jef¬ 
ferson  Apartment  House  on  Sixteenth  Street,  Northwest, 
in  said  Washington. 

2.  That  said  G.  Elbert  Anadale  on  or  abopt  April  1,  1928, 
at  said  Washington,  caused  four  boxes  of  books,  records, 
papers,  and  documents,  to  be  carried  front  said  Jefferson 
Apartment  on  Sixteenth  Street  into  the  boiler  room  of 
said  Smith  Building  arid  burned  in  a  furnace  therein. 

3.  That  said  G.  Bryan  Pitts,  on  or  about  August  1st, 
1928,  directed  said  C.  Elbert  Anadale  to  capse  the  sum  of, 
to-wit,  $15,000  to  be  charged  to  the  credit!  account  of  the 
said  F.  H.  Smith  Company  of  the  Pittsburgh  Insurance 
Exchange,  Incorporated,  a  corporation. 

4.  Said  G.  Bryan  Pitts  on  or  about  September  23  (?) 

1928  caused  the  sum  of,  to-wit,  $10,759.7|7  to  be  trans¬ 
mitted  by  telegraph  from  said  Washington  jto  Palm  Beach, 
Florida.  i 

5.  That  said  Samuel  J.  Henry,  on  or  about  Mav  4,  1929. 
went  from  said  Washington  to  the  farm  of  one  J.  Rucker 
Porter,  near  Brookville,  Md.,  and  there  consulted  with  said 
J.  Rucker  Porter  concerning  the  storage  pf  divers  trunks 
thereafter  to  be  delivered  to  the  farm. 

6.  That  said  John  H.  Edwards,  Jr.,  onj  or  about  May 
5,  1929,  at  said  Washington,  caused  a  number  of  trunks, 

to-wit,  fifty,  to  be  purchased  at  said  Washington  and 

852  delivered  to  said  Smith  Building. 

7.  Said  G.  Bryan  Pitts,  on  or  about  May  6,  1929, 
at  said  Washington  caused  a  motor  vehicle,  to-wit,  a  van 
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truck  to  be  rented  from  the  owner  thereof  and  to  be  brought 
to  said  Smith  Building. 

S.  Said  defendants,  on  or  about  May  6,  1929,  caused  a 
number  of  trunks,  to-wit,  fifty,  to  be  filled  with  books,  rec¬ 
ords,  files,  cancelled  checks,  papers  and  documents  at  said 
Smith  Building  in  said  Washington  to  be  taken  therefrom 
to  the  farm  residence  of  J.  Rucker  Porter  at  Brook- 
ville,  Md. 

9.  That  said  defendants  on  or  about  June  14, 1929,  caused 
a  number  of  trunks,  to-wit,  fifty,  filled  with  books,  records, 
documents  and  papers  to  be  taken  from  said  Smith  Build¬ 
ing  in  said  Washington  to  the  farm  residence  of  one  Ar¬ 
thur  H.  Chapman  near  Falls  Church,  Va. 

10.  Said  Samuel  J.  Henry  on  or  about  September  6, 
1929,  caused  to  bb  delivered  to  said  G.  Bryan  Pitts  at  said 
Washington  a  number,  to-wit,  ten,  of  the  individual  ledger 
sheets  recording  the  checking  account  of  said  G.  Bryan 
Pitts  at  the  Southern  Maryland  Trust  Company,  at  Seat 
Pleasant,  Md.,  which  said  sheets  were  a  part  of  the  ledger 
of  the  said  Southern  Maryland  Trust'  Company. 

The  dates  mentioned  there  for  those  particular  acts  need 
not  be  proved  to  the  day. 

It  is  sufficient  if  the  occurrences  are  proved  on  or  about 
the  day,  provided  the  day  upon  which  they  are  proved, 
if  they  are  proved  at  all,  is  within  three  years  preceding 
the  return  of  this  indictment,  which  is  the  period  of  the 
statute  of  limitations;  and  the  indictment  was  re- 
S53  turned  on  the  17th  of  April,  1930. 

But  the  evidence  must  show  beyond  a  reasonable 
doubt  that  these  parties  did  in  some  form,  in  some  way, 
come  to  an  understanding  to  do  these  things,  and  that  they 
did  one,  or  the  other,  or  all,  some  of  these  overt  acts  to 
carry  t  hat  agreement  into  effect. 

In  the  course  of  the  evidence  the  Government  offered 
evidence  tending  to  prove  that  these  various  sums  of 
money  amounts#  in  all  to  a  great  sum;  and  right  here  I 
may  say  to  you  that  while  this  indictment,  which  you  are 
entitled  to  take  into  the  jury  room  and  read  if  you  want 
to,  and  understand  if  you  can,  charges  that  these  alleged 
embezzlements  amounted  to  five  millions  of  dollars.  One 
of  counsel  for  the  defense  stated,  and  I  think  he  is  accu¬ 
rate  on  his  arithmetic,  that  all  of  the  totals  of  the  things 
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alleged  to  have  been  proved  foot  up  some  $1,100,000;  and 
here,  again,  the  amount  is  not  material.  These  people  are 
not  charged  with  embezzlement.  You  can  not  convict  them 
of  embezzlement,  and  I  can  not  sentence  them  for  embezzle¬ 
ment  in  this  case.  They  are  charged  with  a  conspiracy  and 
with  an  effort ;  and  all  that  you  can  do  on  this  first  count, 
and  all  that'  I  can  do,  is  to  deal  with  it  as  for  a  conspiracy. 

In  the  course  of  the  testimony  the  Government  offered 
evidence  tending  to  show  that  the  moneys  which  the  Gov¬ 
ernment  charges  to  have  been  embezzled  were  collected  in 
various  ways  out  of  the  accounts  in  banli  and  the  funds 
of  the  Smith  Company;  and  that  by  various  means  and 
through  various  persons  they  found  their  jway  into  the  ac¬ 
count  of  Mr.  Pitts  in  the  Southern  Maryland  Trust  Com¬ 
pany;  and  that  they  were  checked  out  bjr  him  from  that 
account  and  used  for  his  personal  uses. 

854  It  appears  that  a  considerable  ;  portion  of  that 
money  was  used  for  expensive  and  luxurious  things. 
That  must  not  in  any  wise  prejudice  you  against  Pitts. 
For  the  Government  to  show’  that  the  money  came  from  the 
Smith  Company  was  material  to  the  case.  To  show  that  it 

vrent  into  Pitts’  account  in  the  Southern  Maryland  Trust 

•/ 

Company  was  material.  To  show7  that  lie  took  it  out  of 
there  as  an  individual  for  his  personal  uses,  and  not  as  an 
officer  of  the  Smith  Company  for  the  purposes  of  the  Smith 
Company,  was  material.  But  that  he  fought  some  ex¬ 
pensive  shirts,  and  cigars  for  himself,  and  a  string  of  pearls 
for  his  wife  is  immaterial;  it  should  not  effect  your  judg¬ 
ment  about  it.  That  he  spent  apparently  j some  $20,000  for 
an  automobile  is  not  material  and  should  i not  inflame  vour 
opinion  against  him.  Within  the  limits  of  this  room,  and 
for  the  purposes  of  this  case,  a  Rolls  Royce  is  no  better 
than  a  Ford.  The  fact  that  some  of  it  jvent  for  a  Rolls 
Royce  has  nothing  to  do  with  the  case  and  it  should  not  af¬ 
fect  your  opinion  of  the  case.  In  substance  that,  I  think, 
is  the  Government’s  case  upon  the  conspiracy  charge: 
That  Pitts  was  the  Chairman  of  the  Board;;  that  Henry  was 
the  President  of  the  company;  that  Anadale  and  Edwards 
were  officers  of  importance,  Vice  President  and  Secretary 
and  Treasurer,  or  what  not,  of  the  company;  and  that  by 
the  joint  action,  or  combined  and  concerted  action  of  all  of 
these  people  these  moneys  got  out  of  the  Smith  Company 
into  Pitts’  account. 


582 


G.  BRYAN  PITTS  VS.  UNITED  STATES. 


Of  course,  a  corporation  can  not  act  in  any  way  except  by 
its  agents  and  its  officers;  and  these  officers,  being  the 
executive  and  controlling  officers  of  thof  Smith  Coin- 

855  pany,  were  properly  in  control  of  its  funds;  but,  ac¬ 
cording  to  the  Government,  a  time  came  when  the 

proper  control  of  those  officers  of  those  funds  ceased  to  be 
proper  corporation  management,  and  became  embezzle¬ 
ment;  and  thereafter  Pitts  used  that  money  as  his  own 
money  for  his  own  purposes. 

Mr.  Pitts  took  the  stand  and  he  gave  you  his  explanation 
of  all  of  these  things;  and  that  explanation  is  entitled  to 
your  careful  consideration;  and  so  far  as  I  understand  it, 
it  is  this:  He  says  that  he  was  the  Chairman  of  the  Board 
and  the  chief  executive  of  the  Smith  Company.  But  he 
says,  in  addition  to  being  an  officer  of  the  Smith  Company, 
he  was  a  creditor  of  the  Smith  Company;  that  he  was  a 
creditor  of  the  Smith  Company  by  virtue  of  being  a  holder 
of  the  preferred  stock  of  the  Smith  Company,  and  that  there 
came  a  time  during  the  period  of  this  alleged  conspiracy 
when  he  was  entitled  to  certain  moneys  by  way  of  dividends 
upon  his  stock.  He  says,  further,  that  he  was  a  creditor  of 
the  Smith  Company  by  virtue  of  being  the  sole  owner  of  all 
of  the  capital  stock  of  two  certain  companies  that  were  do¬ 
ing  business  with  the  Smith  Company,  namely,  the  43rd  and 
Locust  Street  Company,  and  the  Beverly  Building  Cor¬ 
poration  :  and  that,  as  the  owner  of  that  stock  he  was  the 
owner  of  the  credit  that  those  companies  had  with  the  Smith 
Company.  In  support  of  that  position  his  counsel  read  into 
the  record  a  certain  change  of  the  constitution  of  the  Smith 
Company  that  was  adopted  at  or  about  that  time ;  and  that 
change  of  the  constitution  undertakes  to  permit  officers  of 
the  Smith  Company  to  be  officers  of  other  corporations,  or 
interested  in  other  corporations  doing  business  with 

856  the  Smith  Company;  and  Mr.  Pitts  says  that  he  be¬ 
came  the  owner  of  the  capital  stock  of  these  new 

companies  by  some  transaction  or  other  between  Coblentz 
and  himself. 

Both  counsel  for  the  defense  complain  of  a  general  at¬ 
mosphere  of  criticism  that  they  say  pervades  this  trial  of 
the  Smith  Company.  Of  course,  you  cannot  convict  a  man, 
or  three  men,  because  of  general  criticism,  or  atmosphere 
of  criticism,  .just  as  I  have  told  you  about  these  luxurious 
and  costly  things  that  he  bought.  That  is  none  of  our  busi- 
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ness.  More  or  less  of  the  basis  of  this ;  atmosphere  of 
criticism  comes  from  the  defendants’  side  ojf  this  case,  and 
some  of  it  from  the  Government. 

Whatever  you  may  think  of  the  business  bthics  of  a  com¬ 
pany  which  will  change  its  constitution  so  that  its  own  of¬ 
ficers  will  become  officers  of,  or  interested  in,  other  com¬ 
panies  doing  business  with  it,  or  whatever  you  may  think  of 
the  business  ethics  of  the  man  who,  as  an  officer  of  the  Smith 
Company,  becomes  interested  in  the  companies  doing  busi¬ 
ness  with  the  Smith  Company,  so  that  it  is  within  the  course 
of  natural  events  wholly  conceivable  that  jhis  official  duty 
would  be  upon  one  side  of  the  fence  and  'his  financial  in¬ 
terest  upon  the  other — if  you  had  any  such|  feeling  of  criti¬ 
cism,  of  course,  it  cannot  take  the  place  of  definite  evidence 
of  the  specific  crime.  Mr.  Pitts  said  that  there  was  great 
informality  in  the  method  of  business  of  this  close  corpora¬ 
tion.  Now,  that  is  not  evidence  of  a  conspiracy. 

Counsel  has  complained  of  the  way  that  Government 
counsel  has  dwelt  upon  the  informality  and  the  gen- 
857  eral  spirit  of  criticism  against  the  Smith  Company, 
but  this  is  a  part  of  Mr.  Pitts’  own  testimony  that 
he  got  these  moneys,  and  they  amount  to  some  six  or  seven 
hundred  thousand  dollars,  by  some  way,  some  time,  be¬ 
coming  the  sole  owner  of  all  of  the  common  stock  or  these 
two  companies  that  were  already  doing  bjusiness  with  the 
Smith  Company.  j 

There  was  a  third  company,  the  Monjtclair  Company, 
which,  if  I  recall  the  evidence,  Mr.  Pittsj  did  not  acquire 
from  Coblentz,  but  he  formed  that  company,  and  after  the 
sale  of  the  Exchange  Building  in  Pittsburgh,  I  think  it 
was — did  the  Montclair  refer  to  the  Insurance  Exchange? 

Mr.  Raichle:  That  is  correct,  sir. 

The  Court :  There  was  a  sale  of  that  building  under  a 
second  mortgage,  and  he  bought  it,  or  Ijis  company,  the 
Montclair  Company  bought  it;  and  the  Mojntelair  Company, 
after  this  failure  of  the  Boyle  Robertson  Building  Company, 
became  thereby  entitled  to  whatever  eiledit  balance  re¬ 
mained,  if  any,  or  whatever  moneys  were  due,  from  the 
Smith  Company,  to  the  Montclair  Company*,  were  ultimately 
due  to  him  as  the  owner  of  the  Montclajr  Company,  and 
were  paid  to  him,  as  he  says,  in  various  stuns  and  amounts 
at  various  times,  and  were  authorized,  and.  receipted  for,  in 
these  papers  that  have  been  produced  here. 
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Mi.  Pitts  says  in  answer  to  the  charge  that  he  embezzled 
these  moneys  that  lie  got  them  as  a  credit;  that  he  was  en¬ 
titled  to  spend  them  as  he  saw  fit;  and  that  that  is  within 
the  law.  and  the  fact,  and  the  business  practice  of  the  com¬ 
pany  known  to  all  the  other  officers  of  the  Smith  Company. 

In  substance,  I  think,  that  is  his  explanation.  If  I 
858  have  omitted  anything  it  was  from  inadvertence. 

You  heard  it,  and  you  were  listening  to  it  all  the 
time.  There  is  his  explanation,  and  it  is  entitled  to  your 
careful  consideration,  and  to  be  given  such  weight  in  your 
conclusion  as  vou  think  it  is  entitled  to. 

The  other  two  defendants,  Mr.  Anadale  and  Mr.  Edwards, 
did  not  take  the  stand,  and  they  were  not  required  to  take 
the  stand,  and  you  must  not  presume  anything  against  them 
because  they  did  not  take  the  stand.  It  was  their  legal  right 
to  sit  there,  and  they  exercised  their  legal  right;  and  no 
presumption  shall  be  indulged  against  a  man  for  exercising 
any  right  that  he  has. 


On  behalf  of  those  two  gentlemen  it  is  argued  that  there 
is  nothing  whatever  in  all  of  this  evidence  to  indicate  that 
they  ever  profited  by  this  transaction  at  all  —  any  of  these 
transactions.  As  I  said  before,  if  there  was  a  conspiracy 
it  is  immaterial  whether  it  was  successful  or  not ;  and  if  it 
was  successful,  it  is  immaterial  how  the  conspirators  di¬ 
vided  the  profits  of  it  amongst  themselves. 

I  recall,  or  I  think  I  do,  testimony  from  Pitts  to  the  effect 
that  at  some  time,  I  think  it  was  in  the  fall  of  1927,  he  gave 
a  certain  block  of  the  common  stock  of  this  company,  to 
Mr.  Anadale,  and  he  did  it  because  Anadale  was  an  efficient 
man.  That  may  Or  may  not  have  any  relation  to  Pitts’  tes¬ 
timony,  but  1  seem  to  recall  it. 

So  much  for  the  conspiracy  charge,  that  is  the  charge 
that  these  defendants  tried  to  do  something.  There  are 
three  other  counts  in  the  indictment.  Thev  do  not  involve 
any  conspiracy,  and  there  is  no  charge  of  a  con- 
859  spiracy,  but  there  is  a  definite  and  distinct  charge 
against  all  three  of  these  defendants — all  four,  in 
fact,  but  only  three  are  here — that  they  together  did  not 
form  a  conspiracy  to  commit,  but  that  they  actually  did 
commit  together  a  consummated  crime,  namely,  the  taking 
away  and  concealment  of  certain  books  of  account  contain- 
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ing  the  credit  entries  and  loan  account.  Thijee  men  may  he 
charged,  and  may  be  convicted,  if  the  evidence  warranted, 
of  a  joint  crime  of  this  character,  just  as  three  men  may  be 
tried  and  convicted  of  a  burglary,  and  one  of  the  three  may 
actually  enter  the  house  and  steal  the  goods, j  the  second  one 
may  stand  on  the  street  and  watch  for  the  police;  the  third 
may  be  seated  in  an  automobile  across  the  jstreet  with  the 
engine  going  ready  for  them  all  to  get  hway.  If  it  is 
charged  against  them  and  proved  against  (them  beyond  a 
reasonable  doubt  they  may  all  be  guilty  of  burglary,  the  man 
who  stood  in  the  street  and  the  one  who  satj  in  the  car  just 
as  much  as  the  man  who  went  in  the  house  and  gathered  the 
goods.  The  charge  here  is  that  these  three  men  acted  to¬ 
gether,  not  by  way  of  conspirators,  but  as  jointly  perform¬ 
ing  the  acts  of  secreting  this  book  of  account  containing 
credit  entries  with  intent  to  defraud,  and  with  a  result  that 
might  defeat  the  right  of  some  third  person.  The  third 
count  makes  exactly  the  same  charge  against  exactly  the 
same  defendants,  with  respect  to  fifty  cheeks,  payable  to 
cash,  and  fifty  checks  payable  to  persons  or  corporations 
who  were  not  entitled  to  receive  the  proceeds  of  those 
checks.  There,  again,  it  is  not  necessary  that  fifty  checks 
of  one  sort  and  fifty  checks  of  the  other  sort  should 
860  be  proved.  The  Government  alleged  fifty.  They 
cannot  prove  more  than  fifty,  but  they;  may  prove  less 
if  the  evidence  justifies,  just  as  if  a  man  in  a  civil  suit  sues 
you  for  $100,000,  the  jury  may  give  him  six  cents;  he  can¬ 
not  prove  more  than  $100,000;  but  he  may  jprove  less. 

The  fourth  count  is  that  these  same  three  defendants 
took  away  and  secreted,  with  intent  to  injute  and  defraud, 
a  certain  general  journal;  and  there  you  halve  a  statement 
of  the  four  charges  that  are  here  made  against  these  de¬ 
fendants,  which  you  have  got  to  decide  upon!  the  evidence. 

In  weighing  this  evidence,  you  have  got  to  take  it  up 
piece  by  piece,  and  consider  the  weight  to  be  given  to  the 
testimony  of  each  witness ;  and  the  weight  should  be  deter¬ 
mined  bv  manv  considerations,  bv  the  inherent  probabilitv 
of  the  truth  of  a  store  that  a  witness  tells  vou:  how  does  his 

*  «  i 

account,  of  the  transaction  square  itself  with  your  own 
experience  of  life;  what  is  his  capacity,  a£  you  gather  it 
from  his  appearance  and  demeanor  on  the  stand,  to  remem¬ 
ber  something  that  occurred  sometime  ago,!  and  to  state  it 
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accurately;  what  is  his  disposition  to  tell  the  truth  about 
it;  what  is  his  interest  in  the  outcome  of  the  proceeding? 
All  those  things  go  into  the  weight  that  you  are  to  give  to 
the  testimony  of  a  witness. 

Perhaps  I  have  omitted  to  say  something  that  I  ought  to 
say  to  you  (consulting  documents).  When  I  was  telling 
you  about  Mr.  Pitts’  account  I  think  perhaps  I  ought  to  toll 
you  that  his  account  of  this  conspiracy  transaction  includes 
not  only  the  testimony  of  Coblentz  and  these  papers  that 
were  produced  here,  but  a  certain  blanket  authority 

861  that  appears  to  have  gone  back  as  late  as  1926,  was 
it  not? 

Mr.  Lambert :  1926. 

The  Court:  From  Coblentz  or  Mathias,  as  president  of 
these  companies,  to  Pitts  on  the  spot  to  superintend  the 
construction  of  these  buildings.  What  he  said  about  it  was 
supported  by  these  papers,  by  Coblentz,  and  by  this  gen¬ 
eral  authority.  It  is  for  you  to  determine  the  weight  of  his 
statement,  and  the  weight  of  his  support  of  that  statement, 
and  give  it  exactly  such  weight  as  you  think  it  is  entitled  to, 
no  more,  and  no  less. 

These  defendants  are  like  anv  other  defendants  in  a 

* 

criminal  cause.  They  are  entitled  to  the  presumption  of 
innocence:  and  that  presumption  sits  with  them  at  the  trial 
table  and  it  goes  with  vou  until  and  unless  vou  find  bv  a 
review  of  all  of  this  evidence  that  thev  are  guilty  bevond 
reasonable  doubt  and  then  it  abides  with  them  no  longer; 
and  “reasonable  doubt”  is  such  a  doubt  as  you  can  render 
a  reason  for;  it  is  not  a  fanciful  doubt;  it  is  a  doubt  that 
you  can  render  a  reason  for  yourself.  This  case  is  a  piece 
of  human  business:  and  no  matter  of  human  business  pro¬ 
ceeds  upon  a  basis  that  is  free  from  the  possibility  of  error. 
So  that  while  they  are  presumed  to  be  innocent,  and  while 
it  is  the  burden  of  the  Government  to  prove  them  guilty 
bevond  reasonable  doubt,  and  if  thev  do  not  bear  that  bur- 
den  you  should  acquit  them,  it  is  not  the  burden  of  the 
Government  to  prove  them  guilty  beyond  any  possibility 
of  error,  because  that  is  the  sort  of  situation  that  docs  not 
rest  with  human  beings. 

862  If  I  have  said  anything  to  you,  or  to  the  counsel  in 
your  hearing,  in  the  course  of  this  long  trial,  or  to¬ 
day,  which  leads  you  to  think  that  I  have  any  opinion  about 
■■his  matter,  one  way  or  the  other,  it  is  not  only  your  right, 
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but  it  is  your  duty,  to  disregard  that  opinions  The  decision 
of  this  matter  upon  its  facts,  is  for  you,  aijid  not  for  me. 
Only  you  have  the  power  to  decide  it,  and  ito  render  this 
verdict ;  and  along-  with  your  power  to  decide  it  goes  your 
duty  to  decide  it  upon  your  judgment  and  your  conscience, 
without  fear  or  favor,  without  prejudice  or  | sympathy,  but 
according  to  your  own  good  judgment  upon  a  review  of  all 
the  facts  and  your  own  consciences. 

Does  either  side  desire  anything  further  shid: 

Mr.  Dodds:  Nothing. 

Mr.  Yeatman:  Only  so  far  as  the  prayers  that  were  of¬ 
fered  and  rejected  by  your  Honor. 

The  Court :  What  is  it  ? 

Mr.  Lambert:  I  think  the  Court  of  Appeals  requires  us 
to  renew  the  offer  of  the  prayers  that  are  rejected. 

Mr.  Yeatman:  We  again  offer  those  praygrs. 

The  Court:  All  right.  They  are  denied  with  an  exception. 
Now,  ladies  and  gentlemen,  it  will  be  necessary  for  you 
to  elect  a  foreman  or  a  forewoman  to  announce  your  ver¬ 
dict  when  you  come  back,  and  as  there  are  several  charges 
and  several  defendants  you  must  be  prepared  to  answer 
with  respect  to  each  defendant  and  each  count.  And  the 
Clerk  will  ask  you  when  you  come  back  alphabetically,  with 
reference  to  Anadale  first,  because  his  name  begins  with 
“A”,  and  then  Mr.  Edwards,  and  then  Mr.  Pitts. 

863  And  your  verdict  upon  this  evidence  may  be  that  all 
of  the  defendants  are  guilty  on  all  of  the  counts,  or 

all  of  the  defendants  are  not  guilty  upon  all  of  the  counts. 
Or  any  one  or  more  may  be  guilty  upon  any  one  or  more 
count,  and  not  guilty  upon  the  other.  So  that  you  will  be 
able  to  reply  when  the  clerk  asks  you  whether  Mr.  Anadale 
is  guilty  or  not  guilty  upon  the  first  count,  the  secone  count, 
the  third  count,  and  the  fourth  count,  and  soj  with  the  other 
defendants. 

And  here  is  the  indictment  that  you  are  entitled  to  have. 
(The  indictment  was  given  to  the  jury.) 

864  Thereupon  at  the  conclusion  of  the  charge  of  the 
Court,  counsel  for  the  defendant  ;  again  offered 

prayers  which  were  theretofore  offered  to! the  Court  and 
which  had  been  thereupon  denied  by  the  Court,  and  the 
Court  again  denied  the  prayers  previously  denied  by  it,  to 
which  action  of  the  Court  in  again  denying  these  same 
prayers  the  defendants  then  and  there  duly  bxcepted,  which 
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exception  was  then  ancl  there  noted  by  the  Court  upon  its 
minutes. 

Thereupon  the  jury  retired  to  consider  of  their  verdict 
and  after  consideration  announced  in  open  Court  that  they 
found  each  of  the  defendants  guilty  on  each  of  the  counts 
of  the  indictment. 

Counsel  for  the  Government  thereupon  moved  the  Court 
that  the  defendants  be  then  and  there  remanded  and  there¬ 
upon  counsel  for  the  defendants  moved  that  the  defendants, 
and  each  of  them,  be  released  upon  bail.  Thereupon  the 
Court  denied  the  motion  of  the  defendants’  counsel  to  admit 
the  defendants  to  bail,  and  accorded  to  the  defendants  an 
exception  to  his  ruling,  which  action  was  then  and  there 
noted  by  the  Court  upon  its  minutes  and  the  defendants 
were  then  and  there  remanded  to  the  custody  of  the  United 
States  Marshal. 

865  Thereafter,  on,  to  wit,  the  23rd  day  of  December, 
1030,  further  hearing  was  had  on  the  motions  in 
arrest  of  judgment  filed  on  behalf  of  the  defendants,  and 
for  a  new  trial  likewise  filed  on  behalf  of  the  defendants. 
Said  motions  were  overruled,  and  to  the  action  of  the  Court 
in  overruling  the  same  an  exception  was  then  and  there 
noted  by  the  Court  upon  its  minutes:  and  the  Court  there¬ 
upon  entered  its  judgment  upon  the  verdict  of  the  jury,  and 
sentenced  the  defendants. 

Thereupon  the  defendant  Pitts  moved  to  be  enlarged 
upon  bail  pending  the  determination  of  his  appeal,  which 
motion  was  by  the  Court  denied,  and  the  defendant  Pitts 
was  committed  to  the  custody  of  the  United  States  Marshal 
in  and  for  the  District  of  Columbia,  to  be  transported  to  the 
Washington  Asylum  and  Jail  pending  his  commitment  dur¬ 
ing  the  determination  of  his  appeal. 

All  and  every  of  the  exceptions  hereinbefore  stated  and 
taken,  were  duly  noted  by  the  Court  on  its  minutes  at  the 
time  that  the  same  were  severally  noted  and  taken,  and 
before  the  jury  retired  to  consider  of  its  verdict :  and  the 
defendant,  G.  Bryan  Pitts,  by  his  counsel,  moves  the  Court 
to  sign  this  his  Bill  of  Exceptions,  to  have  the  same  foi’ce 
and  effect  as  to  each  and  every  of  the  said  exceptions,  as 
though  the  same  were  set  forth  in  a  separate  bill  of  excep¬ 
tions,  which  motion  is  granted,  and  the  Court,  accordingly, 
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signs  this,  the  defendant  G.  Bryan  Pitts’,  Bill  of  Excep¬ 
tions,  to  have  the  same  force  and  effect  as  aforesaid,  nunc 
pro  tunc,  this  13th  of  Februarv,  A.  D.,  1931.  ! 

WILLIAM  HITZ, 

Justice. 

0.  K. 

W.  J.  LAMBERT, 

R.  H.  YE  ATM  AN, 

Attys.  for  G.  Bryan  Pitts. 

0.  K. 

NUGENT  DODDS, 

Special  Ass’t  to  the  Atty.  Gen.,  i 
NEIL  BURKINSHAW,  '  j 

Asst.  U.  S.  Atty.,  For  the  Government. 

866  Service  of  above  acknowledged  this  8th  day  of  Jan- 
uarv,  A.  D.  1931. 

LEO  A.  ROVER[ 

U.  S.  Attorney  in  and  for 

the  District  of  Columbia. 
NUGENT  DODDS, 

Special  Assistant  to  the  Attorney 

General  of  the  United  States. 

Endorsed  on  cover :  District  of  Columbia  Supreme  Court. 
No.  5384.  G.  Bryan  Pitts,  appellant,  vs.  United  States. 
Court  of  Appeals,  District  of  Columbia.  Filed  Apr.  6, 
1931.  Henry  W.  Hodges,  Clerk. 
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